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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 

 

UNITED STATES OF AMERICA, 
 

 

Plaintiff, CASE NO. 12-CR-20299 
 

 

v. HON. Thomas L. Ludington 

WAYLON JAMES PEGO, 

Defendant. 
  / 
 

GOVERNMENT’S RESPONSE & BRIEF 
TO DEFENDANT’S MOTION TO REMAND 

The United States, by its undersigned attorneys, submits that defendant’s motion to 

remand should be denied for the reasons stated in the accompanying brief. 
 

BRIEF 
 

 

On May 9, 2012, defendant was charged with unlawful imprisonment, assault with 

a dangerous weapon with intent to do bodily harm, domestic assault by an habitual 

offender, witness tampering, and interfering with electronic communications by 

indictment. (R. 1, Indictment). Defendant was originally charged with Family Violence 

4th degree, Violence to Policemen or Judge, and Malicious Mischief in the Saginaw 

Chippewa Tribal Court. The Family Violence 4th related to victim A.H. These tribal 

charges against Mr. Pego were ultimately dismissed because he was charged in federal  

court by indictment for the same offense. On July 25, 2012, defendant was charged with 

28 additional charges involving two different victims, neither of whom is the victim 
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related to the first five charges, by a first superseding indictment. Defendant filed a 

motion to remand this case to tribal court for entry of a guilty plea. (R. 21: Defendant’s 

Motion to Remand). Defendant requests that this Court dismiss the federal indictment 

and remand the matter back to tribal court to allow Mr. Pego to plead guilty because he 

received ineffective assistance of counsel. The government requests that defendant’s 

motion is denied based on the following. 

A. The federal indictment includes charges and incidents never charged in 
tribal court. 

 

 

Even if it were appropriate to remand part of this case to the tribal court, it would 

only include four of the charges. Only counts one, two, three, and five relate to the 

incident that defendant was originally charged with in tribal court. Defendant was never 

charged in tribal court with anything related to the incidents that are covered by counts 4 

and 6-32. Therefore, a remand would have no effect on those charges. 

B. There were no constitutional errors in tribal court. 

The defendant’s entire justification for asking for remand is an alleged violation of 

the 6th Amendment of the United States Constitution. The problem with this assertion is 

that the United States “Constitution does not apply to tribal court prosecutions and 

therefore [defendant] did not have Sixth Amendment or due process right . . . .” United 

States v. Shavanaux, 647 F.3d 993, 996 (10th Cir. 2011). “It is well established that tribal 

proceedings do not afford criminal defendants the same protections as do federal 

proceedings. The protections of the United States Constitution are generally inapplicable 
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to Indian tribes, Indian courts, and Indians on reservations. . . . [T]he Sixth Amendment 

right to counsel does not apply in tribal court criminal proceedings.” United States v. 

Percy, 250 F.3d 720, 725 (9th Cir. 2001). See also United States v. Cavanaugh, 643 F.3d 

592, 594 (8th Cir. 2011) and United States v. Doherty, 126 F.3d 769, 777-78 (6th Cir. 

1997)(partially abrogated on other grounds) which said that the protections of the United 

States Constitution such as the Fifth and Sixth Amendments do not apply to proceedings 

that occur in Indian tribal courts. 

Even if the prior proceedings that defendant describes in his brief happened in a 

court were the protections of the United States Constitution applied, it still did not amount 

to ineffective assistance of counsel. However, since the protections clearly did not apply, 

absent an order from the court directing us to do so, the government sees no need to 

address the merits of the defendant’s ineffective assistance argument. 

 
C.  District Court’s Ability to Remand a Case to State Court to Remedy a 

Constitutional Error 
 

 

A federal district court lacks jurisdiction to remand a criminal case to state court to 

remedy constitutional errors. There is no basis to remand the matter back to state court to 

reinstate a state plea offer. United States v. McConer, 530 F.3d 484, 494 (6th Cir. 2008); 

see also United States v. Morris, 470 F.3d 596, 600 (6th Cir. 2006). Certainly the court   

would have no additional authority to remand a case to tribal court than it would to 

remand a case to state court. Therefore, even if correct on all of his assertions, the 

defense is asking for a remedy that it cannot get. 
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D. Defendant could be successfully prosecuted in federal court even if he 
had entered a plea of guilty in tribal court. 

 

 

Title 18 United States Code, Section 1153, the Major Crimes Act, allows for 

prosecutions of a list of serious crimes in federal court even if defendant had already been 

convicted and punished for the same incident in another court. The majority of the 

charges that Mr. Pego faces are on the list of major crimes. Therefore, even if he had 

already pled in tribal court, as the defense suggests that he should have done, he could 

still be prosecuted federally.  Indian Tribes are separate sovereigns that can prosecute and 

punish one of their members for a violation of tribal law. A subsequent prosecution in 

federal court for a major crime that arises out of the same activity is valid and does not 

violate double jeopardy. United States v. Wheeler, 435 U.S. 313, 329-30 (1978)(reversed 

by a case, which such reversal was later vacated on rehearing). 

E.  Conclusion 
 
 

Defendant’s motion should be denied. The vast majority of defendant’s federal 

charges were never charged in tribal court and therefore would not be affected by a 

remand.  Additionally, the majority of defendant’s federal charges are “major crimes” 

pursuant to 18 U.S.C. § 1153 and therefore can be prosecuted federally even if 

defendant had already been convicted and punished for the same behavior in another 

court. More importantly, the United States Constitution does not apply in tribal courts. 

Therefore, no matter what happened, there could not have been a constitutional  
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violation.  Even if there had been a constitution violation in tribal court, this court has 

no authority to remedy such an error. 

 
 
 
 
 
 

Dated: October 18, 2012 

 
 

Respectfully submitted, 
BARBARA L. McQUADE 
United States Attorney 
 
s/Roy R. Kranz 
Assistant United States Attorney 
101 First Street, Suite 200 
Bay City, MI 48708 
Phone: 989-895-5712 
E-Mail: roy.kranz@usdoj.gov 
P56903 

 

 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on October 18, 2012, the foregoing document was 
electronically filed by an employee of the United States Attorney's Office with the Clerk 
of the Court using the ECF system which will send notification of such filing to the 
following:  David J. Gilbert and Doris Marie Day-Winters. 

 
 

s/Roy R. Kranz 
Assistant U.S. Attorney 
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