
UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 
 
UNITED STATES OF AMERICA   :    
 Plaintiff,     : 
       :   
 v      : Civil No. 2:85-CV-1078 (PCD)  
       : CONSOLIDATED 
       : 
43.47 ACRES OF LAND, MORE OR LESS,  : 
SITUATED IN THE COUNTY OF  : 
LITCHFIELD, TOWN OF KENT, ET AL. : 
 Defendants  : June 29, 2012 
 
 

REPLY BRIEF IN SUPPORT OF MOTIONS FOR JUDGMENT  
 
 Pursuant to Local Rule 7(d), the Defendants, Kent School Corporation, Inc., Town of 

Kent and Connecticut Light & Power Company, Inc., reply to the Memorandum of Law in 

Opposition to Motions for Judgment filed by the Plaintiff, Schaghticoke Tribal Nation (“STN”).   

 The STN makes three principal arguments in opposition to the pending Motions for 

Judgment.  First, it claims that under the standards set forth in Montoya v. United States, 180 

U.S. 261 (1901), the court is not bound by the findings by the Bureau of Indian Affairs (“BIA) 

that for substantial periods of it history, the STN has not existed as a distinct community and has 

not exercised political influence or authority over its members.  Second, it claims that collateral 

estoppel does not bar the STN from re-litigating its status and existence as an Indian tribe under 

the Nonintercourse Act, 25 U.S.C. §177.  Finally, it asserts that primary jurisdiction does not 

abrogate the court’s independent obligation to determine whether the STN exists as an Indian 

tribe in this land claims litigation brought under the Nonintercourse Act.  

 The Defendants will address these issues in reverse order.   

 1.  The Doctrine of Primary Jurisdiction Requires this Court to Defer to the Agency 
Determination Concerning the STN’s Tribal Status 
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 After considering an administrative record containing some 6,774 documents, totaling 

approximately 47,000 pages, the BIA conclusively rejected the STN’s claim that it is an Indian 

tribe entitled to federal recognition and establishment of a government to government 

relationship with the United States.  The BIA found that the STN had presented insufficient 

evidence to establish that it existed as a distinct community from 1920 to 1967 and after 1996.  

Reconsidered Final Determination (RFD) (Def. Memorandum, Exhibit D), at 37-38, 44-45.  It 

also found that the STN had presented insufficient evidence of political authority or influence for 

the periods from 1801 through 1875, 1885 to 1967 and after 1996.  Id. at 57-58, 61-62.  As such, 

the STN have not been, and are not now, a tribal group “united in a community” “under one 

leadership or government”.   

 The STN argues that the BIA’s findings are not entitled to deference under the doctrine 

of primary jurisdiction.  STN Memorandum, pp 32-33.  It asserts that if the BIA had concluded 

that it did exist as an Indian tribe entitled to federal recognition and protection, that conclusion 

would have been binding on the court.  The STN asserts, however, that the negative finding on 

tribal existence is not binding on this court.  STN Memorandum, p. 32.  Instead, the STN claims 

that the court has an independent obligation to determine whether it exists as an Indian tribe 

under the Nonintercourse Act.   

 Throughout its Opposition Memorandum, the STN relies heavily on the case of Golden 

Hill Paugussett Tribe of Indians v. Weiker, 39 F.3d 51 (1994).  Golden Hill v. Weiker, however, 

is a deference case.  After noting that the Montoya/Candelaria1 definition of Indian tribe and the 

BIA criteria for acknowledgment both require, at a minimum, a community with a political 

                                                           
1    United States v. Candelaria, 271 U.S. 432, 46 S.Ct 561, 70 L.Ed. 1023 (1926).   
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structure and that the two standards overlap, though their application might not always yield 

identical results, the court states:   

…  A federal agency and a district court are not like two trains, wholly unrelated 
to one another, racing down parallel tracks towards the same end.  Where a statute 
confers jurisdiction over a general subject matter to an agency and that matter is a 
significant component of a dispute properly before the court, it is desirable that 
the agency and the court go down the same track - although at different times - to 
attain the statute's ends by their coordinated action. 
 

Golden Hill v. Weiker, 39 F.3d at 59.   
 
 The court did not suggest that the issues of fact concerning tribal existence determined by 

the BIA should be relitigated once the case was returned to the District Court.  Instead, the court 

stated that the “BIA's resolution of these factual issues regarding tribal status will be of 

considerable assistance to the district court in ultimately deciding Golden Hill's Nonintercourse 

Act claims”.  Golden Hill v. Weiker, 39 F.3d at 60. 2  

 When Golden Hill was returned to the District Court following the BIA’s 

acknowledgment decision, the Court determined that the BIA’s factual findings that the Golden 

Hill had not existed as a distinct tribal community after 1823 and had not exercised political 

influence or authority over its members after 1802 were entitled to collateral estoppel effect.  

Golden Hill Paugussett Tribe of Indians v. Rell, 463 F.Supp. 2d 192, 200-201 (D. Conn. 2006).  

The court held that such findings precluded Golden Hill, as a matter of law,  from demonstrating 

that it was a group “united in community under one leadership or government” under Montoya.  

                                                           
2  Citing Justice Frankfurter’s opinion in Far East Conference v. United States, 342 U.S. 570, at 574, 72 
S.Ct. 492 at 494, 96 L.Ed. 576 (1952), the court stated:   
 

issues of fact not within the ordinary ken of judges and which required administrative 
expertise should be resolved preliminarily by the agency, which Congress has vested with 
authority over the subject matter, even though the ascertained facts later serve ‘as a 
premise for legal consequences to be judicially defined’. 
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As such, Golden Hill was precluded from pursuing its Nonintercourse Act claims.  Id., 463 F. 

Supp. 2d at 201 (and fn 6).  

 The STN devotes footnote 12 to a discussion of Golden Hill v. Rell.   The STN argues 

that Golden Hill v Rell is inconsistent with Golden Hill v. Weiker and need not be followed 

because the decision did not address the issue of differences between the Montoya criteria and 

the BIA acknowledgment criteria.  The STN, however, do not articulate the existence of a single 

substantive difference between “community” and “political authority” as used in Montoya and as 

used in the acknowledgment regulations.3  Moreover, the STN does not identify any evidence of 

“community” or “political authority” that was not presented to the BIA and which, if presented 

in court, would justify the court in reaching a different conclusion.  In light of the RFD’s 

extensive record, well supported findings and analysis,4 the STN should be required to make a 

strong factual showing why this court would reach a different result.  Since it has not made such 

showing, the Court ought to defer to the expert judgment of the BIA as reflected in the RFD. 

 2.  The Doctrine of Collateral Estoppel Precludes the STN from Relitigating its 
Status as an Indian Tribe Under the Nonintercourse Act, 25 U.S.C. §177 

 
 To avoid the application of collateral estoppel, the STN relies on the observation made in 

Golden Hill v. Weiker that the “community” and “political authority” criteria for tribal 

acknowledgment and for existence as an Indian tribe under the Nonintercourse Act “overlap, 

                                                           
3  Montoya is cited to support a broad and simple definition of “tribe,” but such a construction is 
misleading because it divorces the summary statement from the factual underpinnings that were gathered 
by Interior and the Department of War and relied upon by the Court to address a specific question 
concerning the Indian Depredation Act (Act of March 3, 1891, 26 Stat. 851).  The underlying facts in 
Montoya establish a very strict standard for what constitutes a “tribe” under the Indian Depredation Act, 
based on a tribe’s organized, armed and continuous resistance over several years to the effort of the 
United States Army to control it, and which resulted in the death of the Indian leader and virtually all of 
his followers.  180 U.S. at 269-70.  These underlying facts establish a stricter standard than the seven 
criteria in 25 C.F.R. Part 83.  Montoya, 32 Ct. Cl, 349, 354-56, 361-62 (1897).   
 
4  Judge Dorsey found that the RFD represented a “thorough, rational and well reasoned evaluation” of 
the evidence.  Schaghticoke., 587 F. Supp. 2d at 413. 
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though their application might not always yield identical results”.  Id., 39 F.3d at 59.  The STN 

makes the naked assertion that the standards are “significantly different”, thereby precluding 

application of collateral estoppel.5  STN Memorandum p. 25-26.   

 This argument was specifically considered and rejected by Judge Arterton in Golden Hill 

v. Rell.  The court held that although the criteria for federal acknowledgment and for tribal 

existence under the Nonintercourse Act may be distinct, that distinction “does not undermine 

application of deference and/or collateral estoppel to those factual determinations made by the 

BIA which are relevant to the assessment of plaintiff’s Nonintercourse Act claims in this court.”  

Golden Hill v. Rell, 463 F. Supp.2d at 200-201.  The BIA’s factual findings that the Golden Hill 

had not existed as a “distinct tribal community” after 1823 and had not exercised “political 

influence or authority over tribal members” since 1802 precluded, as a matter of law, the Golden 

Hill from demonstrating that it was a group “united in a community under one leadership or 

government” under Montoya and its progeny.  Id., 463 F.Supp.2d at 201.6 

 The STN argues, however, that collateral estoppel may not be applied in this case 

because the nature of the BIA proceedings were administrative rather than adjudicatory.  STN 

Memorandum, p. 27-28.  This claim is wholly inconsistent with the claim made by the STN in its 

APA petition for review of the RFD and in its appeal from Judge Dorsey’s decision to the 

Second Circuit.   

                                                                                                                                                                                           
 
5  The STN cites Metromedia v. Fugazy, 983 F.2d 350, 365 (2d Cir 1992 ) as authority for this 
proposition.  In Metromedia, however, the question was whether the court should give collateral estoppel 
effect to a bankruptcy court decision finding that the defendant had engaged in bankruptcy fraud or to an 
earlier FCC letter stating that the license at issue was not an asset of the bankruptcy estate.  The court held 
that it was proper to give collateral effect to the bankruptcy court decision, especially since the FCC letter 
was not issued in an adjudicatory proceeding and since the letter itself indicated that the validity of the 
transfer would require a further administrative inquiry.  Id, 983 F.2d at 365-368. 
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 In its petition for review, the STN argued that the BIA proceedings were, in fact, 

adjudicatory.  Relying on Judge Arterton’s decision in Golden Hill v. Rell, 463 F. Supp. 2d at 

200, the STN argued that the federal acknowledgment process “is an adjudicative process”.  

Schaghticoke Tribal Nation v. Kempthorne, Civ. No. 3:36cv00081 (PCD), Memorandum in 

Support of The Schaghticoke Tribal Nation’s Motion for Summary Judgment, Doc. #166, p. 6, 

16, 41.  Indeed, Judge Dorsey concluded that the BIA proceedings were adjudicative.  

Schaghticoke, 587 F. Supp. 2d at 409; and on appeal to the Second Circuit, the STN argued that 

this conclusion was proper:  “As the District Court properly recognized, the ‘BIA’s federal 

acknowledgment process is an adjudicative process.”  Schaghticoke Tribal Nation v. 

Kempthorne, Docket 08-4735-cv, Brief for Plaintiff-Appellant, p. 62.  Given the foregoing, the 

STN’s current claim that the acknowledgment process is administrative is without support and 

must be rejected.   

 Finally, the Plaintiff argues that collateral estoppel should not be applied because the BIA 

proceedings were unfairly tainted by political influence.  STN Memorandum, pp 28-31.  Here, 

the STN recycle the arguments that it made in the District Court and in the Second Circuit Court 

of Appeals to the effect that the BIA’s Reconsidered Final Determination was the product of 

improper political influence.   

 Judge Dorsey allowed the STN the opportunity to depose high ranking officials of the 

Department of Interior regarding the issue of political influence in the decision making process.  

The STN took the depositions of Gail Norton, former Secretary of Interior, James Cason, 

Associate Deputy Secretary and the person who actually issued the Reconsidered Final 

Determination, David Bernhardt, Solicitor and aid to Secretary Norton, R. Lee Fleming, Director 

                                                                                                                                                                                           
6  The court also distinguished New York v. Shinnecock Indian Nation, 400 F. Supp.2d 486 (E.D.N.Y. 
2005) (Shinnecock 2005), concluding that the case did not alter the court’s conclusion with respect to the 
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of the Office of Federal Acknowledgment, and Loren Monroe, a lobbyist engaged by Town 

Action to Save Kent, a citizen’s group opposed the federal recognition of the STN.  See 

Schaghticoke, 587 F. Supp. 2d at 411.  Despite this extraordinary discovery, the STN were 

unable to marshal any evidence to support its claim that the RFD was the product of improper 

political influence or pressure.  In fact, the Court affirmatively concluded that the RFD was not 

the product of improper political influence.   

[T] he evidence presented by the STN does not show that the legislative activity 
actually affected the outcome on the merits by the BIA.  …  Nothing suggests that 
the actual decision maker was impacted by the political pressure exerted by state 
and federal legislators or their surrogates.  … [T]he Secretary and other deposed 
Department officials testified that the Congressional delegation had no impact on 
their work or ultimate decisions.   … [T]he nexus between the pressure exerted 
and the actual decision maker is tenuous at best, and the evidence adequately 
established STNs ineligibility for tribal recognition.  Accordingly, the Court 
concludes that political influence did not enter the decision maker’s “calculus of 
consideration”.  In the absence of such interference, there is no clear violation of 
STN’s due process rights to justify this Court’s extraordinary interruption of the 
administrative process.  (Citations omitted.) 
 

Schaghticoke, 587 F. Supp. 2d at 412.  The district court’s rejection of these claims of political 

interference was affirmed on appeal.  Schaghticoke Tribal Nation v. Kempthorne, 587 F.3d 132 

(2d Cir. 2009), cert. denied, 131 S.Ct. 127 (2010).  Since these claims have been fully litigated, 

the STN should not now be permitted to resurrect them.  Moreover, in light of Judge Dorsey’s 

decision, no reason exists to doubt the fairness of the BIA process so as to preclude the 

application of the collateral estoppel doctrine.   

3.  The “Community” and “Political Authority” Criteria under the Nonintercourse 
Act and under the Acknowledgment Regulations Are Substantively the Same and 
Equally Flexible 
 
According to the STN, the mere fact that the BIA determined that the STN is not an 

Indian tribe entitled to federal acknowledgment should not preclude the STN from asserting its 

                                                                                                                                                                                           
application of collateral estoppel.  Golden Hill v. Rell, 463 F.Supp.2d at 201, fn 6.   
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existence as an Indian tribe in the pending litigation.  The STN argues that the common law 

criteria for establishing tribal existence under Montoya are significantly different from the 

criteria used to establish tribal existence under the acknowledgment regulations, 25 C.F.R. Part 

83.  STN Memorandum, pp. 15-24.  Among its arguments, the STN claims that the Montoya 

criteria are more “flexible” than the BIA regulations.  STN Memorandum, pp. 17-21.   

The STN cites Mashpee Tribe v. Seabury Corp, 592 F.2d 575 (1st Cir. 1979) for the 

statement that Montoya definition of a “tribe” should remain “broad enough and flexible enough 

to continue to reflect the inevitable changes in the meaning and importance of tribal relations for 

the tribal members and the wide variations among tribal groups living in different parts of the 

country under different conditions”.  Mashpee, 592 F.2d at 588.  But the court went on to note 

that the Mashpees lost the case not because of a failure of the law to protect Indians in changing 

times, but rather because of “a failure of the evidence to show that this group was an object of 

the protective laws.”  Id, 592 F. 2d. at 588.  Years later, the BIA granted the Mashpee’s petition 

for federal acknowledgment finding that the Mashpee existed as an Indian tribe under the 

acknowledgment regulations.  In reaching this conclusion, the BIA relied upon a significantly 

larger body of evidence than had been presented in court.  Moreover, it also concluded that the 

standards and definitions of a tribe used by the expert witnesses at trial differed substantially 

from the mandatory criteria of the regulations.  Notice of Final Determination for Federal 

Acknowledgment of the Mashpee Wampanoag Indian Tribal Council, Inc. of Massachusetts, 72 

Federal Register No. 35, p 8007, at 8008-9 (February 22, 2007).  The Mashpee were able to 

establish existence as an Indian tribe under the criteria set forth the in the acknowledgment 

regulations when they had been unable to establish tribal existence in court under the Montoya 

criteria.   

 8

Case 2:85-cv-01078-AWT   Document 331    Filed 06/29/12   Page 8 of 12



Under the acknowledgment regulations, “community” and “political authority” are 

evaluated taking into account historical situations and time periods for which evidence is 

demonstrably limited or not available.  Limitations in demonstrating the historical existence of 

community and political influence or authority are taken into account in evaluating the evidence; 

and fluctuation in tribal activity during various periods is not itself sufficient to cause denial of 

acknowledgment.  25 C.F.R. §83.6(e).  Moreover the acknowledgement criteria are proved if the 

available evidence establishes a “reasonable likelihood” that the criteria have been satisfied.  25 

C.F.R. §83.6(d).  Thus, the flexibility that the STN claims in the common law criteria are equally 

satisfied in the application of the acknowledgment criteria.  

The STN also cites Gristede’s Foods, Inc. v. Unkechuage Nation, 660 F. Supp 2d, 442 

(2009) for the proposition that the Montoya criteria are more flexible that the BIA standards.  But 

in Gristede, the court stated:  “Montoya offers no authoritative or specific insight into the 

concept of a ‘community under one leadership’ as a factor of tribal existence.”  Id., 660 F. Supp 

2d at 473.  As such, the court looked to Native Village of Venetie I.R.A. Council v. Alaska, 1994 

WL 730893 (D. Alaska Dec. 23, 1994) for explication of the Montoya criteria.   

In Venetie, the court stated that “the community factor in tribal existence must necessarily 

have some meaning beyond race or ethnicity and place of residence.  …  [Community requires 

that the] people are joined together as a unit through beliefs, ways of life, or the like which go 

beyond just ethnicity and place of residence”.  Id, 1994 WL 730893 at *15.  As defined in the 

acknowledgment regulations, “community” means any group of people that can demonstrate that 

“consistent interactions and significant social relationships exist within its membership and that 

its members are differentiated from and identified as distinct from nonmembers.”  25 C.F.R. § 
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83.1.  Under both definitions of community, tribal members must be joined together through 

social interaction that are distinct from social interactions with non-members.7   

In Venetie, the court also evaluated the issue of leadership and governance.  The court 

stated that leadership required that there be acknowledged leaders and that such leaders cause the 

members “to order their lives in some significant way” with respect to matters of importance in 

the lives of tribal members.  Venetie, 1994 WL 730893 at *14.  The acknowledgment regulations 

define “political influence or authority” as “influencing or controlling the behavior of [the 

group’s] members in significant respects and/or making decisions for the group that substantially 

affect its members and/or representing the group in dealings with outsiders in matters of 

consequence”.  25 C.F.R. § 83.1.  Moreover, “political influence or authority” is interpreted “in 

the context of the history, culture and social organization of the group”.  Id.  Since “political 

influence or authority” under the acknowledgment regulations is based on the history, culture 

and social organization of the tribal group rather than on some outside construct, the criteria for 

“political influence or authority” is perhaps even more flexible than the Montoya criteria for 

leadership.8   

For all of the foregoing reasons, the Plaintiff’s arguments should be rejected and the 

Court should grant the pending Motions of Judgment. 

                                                           
7  Community may be demonstrated under the acknowledgment regulations through direct evidence, such 
as significant rates of marriage within the group, significant social relationships connecting individual 
members, and significant rates of informal social interaction which exist broadly among the members of 
the group.  See § 83.7(b)(l)(i)-(ix).  Alternatively, community may be demonstrated indirectly.  The 
regulations presume that community is established if more than 50% of members reside in a geographical 
area exclusively or almost exclusively composed of members of the group, and the rest of the group 
consistently interacts with it; and if at least 50% of the members speak a distinct language.  Community is 
also presumed if at least 50% of the marriages in the group are between members. See § 83.7(b)(2)(i)-(v).   
 
8  The acknowledgment regulations permit a group to demonstrate political influence or authority through 
a broad range of direct, indirect and presumptive evidence, examples of which are set forth in 25 C.F.R. § 
83.7(c), as well as “by other evidence that the petitioner meets the definition of political influence or 
authority”.  25 C.F.R. § 83.7(c)(1). 
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      RESPECTFULLY SUBMITTED, 

      DEFENDANT, KENT SCHOOL CORPORATION 

 
By   /s/David J. Elliott    
 David J. Elliott (ct04301)   
 Day Pitney LLP  
 242 Trumbull Street, 
 Hartford, Connecticut 06103-1212  
 (860) 275-0100 
 (860) 275-0343 (fax) 
 e-mail djelliott@daypitney. corn   

 
DEFENDANT, TOWN OF KENT 
 
By   /s/ Jeffrey B. Sienkiewicz  
 Jeffrey B. Sienkiewicz (ct06371) 
 Sienkiewicz & McKenna, PC 
 18 Aspetuck Ridge Road, P.O. Box 786 
 New Milford, CT 06776 
 Phone: (860) 354-1583 
 Fax: (860) 355-4439 
 e-mail: nrn4jds@aol.com 
 
DEFENDANT, CONNECTICUT LIGHT AND 
POWER COMPANY 
 
By   /s/ Richard L. Street   
 Richard L. Street (ct13658) 
 Carmody & Torrance 
 50 Leavenworth Street 
 P. O. Bow 1110 
 Waterbury, CT 06721 
 Phone: (203) 573-1200 
 Fax: (203) 575-2600 
 e-mail: rstreet@carrnodylaw.com 
Their Attorneys 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on June 29, 2012, a copy of foregoing Reply Brief in Support of 
Motions for Judgment was filed electronically and served by mail on anyone unable to accept 
electronic filing.  Notice of this filing will be sent by e-mail to all parties by operation of the 
Court’s electronic filing system or by mail to anyone unable to accept electronic filing as 
indicated on the Notice of Electronic Filing.  Parties may access this filing through the Court’s 
CM/ECF system. 
 
 A copy of the foregoing Reply Brief in Support of Motions for Judgment was also served 
by mail on the following:  

 
Loretta E. Bonos, Pro Se (deceased) 
Admin. of the Est. of Florence E.M. Baker Bonos 
c/o Kenneth D. McCall, Esq. 
Admin. of the Estate of Loretta E. Bonos 
433 Q Street 
Washington, D.C. 20001 
 
 

 
       /s/ Jeffrey B. Sienkiewicz (ct06371 
 Jeffrey B. Sienkiewicz (ct06371) 
 Sienkiewicz & McKenna, PC 
 18 Aspetuck Ridge Road, P.O. Box 786 
 New Milford, CT 06776 
 Phone: (860) 354-1583 
 Fax: (860) 355-4439 
 e-mail: nrn4jds@aol.com 
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