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 Plaintiffs Native American Council of Tribes (NACT), Blaine Brings Plenty, and 

Clayton Creek respectfully submit their post-trial reply brief and request that this Court enter 

judgment in their favor on their claims tried to the Court on March 27-29, 2012, and grant 

injunctive relief to allow them and their fellow inmates who practice the Lakota religion to 

use tobacco in their traditional religious ceremonies. 

REPLY ARGUMENT 

I. THE PLAINTIFFS ARE ENTITLED TO INJUNCTIVE RELIEF UNDER RLUIPA. 
 
 A. A complete ban on tobacco in all religious ceremonies substantially  
  burdens the plaintiffs’ ability to practice their Lakota religion. 
 
 In their brief, the defendants contend that the complete ban on the use of tobacco in 

Lakota religious ceremonies is not a substantial burden upon the plaintiffs’ ability to practice 

their traditional Lakota religion.  The material evidence admitted at trial dispels this 

contention.  To constitute a substantial burden under RLUIPA, the governmental policy or 
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action in question must significantly inhibit or constrain conduct or expression of a person’s 

sincerely held individual religious beliefs, meaningfully curtail the ability to express adherence 

to one’s faith, or deny a reasonable opportunity to engage in those activities that are 

fundamental to one’s religion.  See Gladson v. Iowa Dep’t of Corrections, 551 F.3d 825, 832 (8th 

Cir. 2009); Van Wyhe v. Reisch, 581 F.3d 639, 654-56 (8th Cir. 2009).  As the United States 

has confirmed in its statement of interest (SOI) submitted in this action, this prong of the 

RLUIPA standard does not require evidence that the use of tobacco in religious ceremonies 

is a central tenet of the traditional Lakota religion (though the evidence demonstrated that it 

is), but rather simply whether the complete ban on tobacco interferes with the plaintiffs’ 

exercise of their religion.  (SOI at 7-10).  In their brief, the defendants’ argument on this 

issue boils down to two suggested propositions: (1) cansasa (red willow bark) should be 

deemed by the Court as an acceptable substitute for tobacco in Lakota religious ceremonies; 

and (2) the plaintiffs’ testimony should be disregarded as insincere.  (Defendant’s brief at 20-

22).  Neither should be accepted by the Court.   

 As to the first issue, the defendants state in their brief that “the record establishes 

that for some Lakota, a mixture of tobacco and cansasa is used in spiritual ceremonies, for 

others, only cansasa is used.  Because cansasa is indisputably traditional, the Plaintiffs are not 

denied a meaningful opportunity to practice Lakota spirituality.”  (Defendant’s brief at 21).  

Even if true, this point is not the proper inquiry.  The fact that other individuals might 

disagree with the plaintiffs and deem cansasa to be an acceptable substitute for tobacco in 

religious ceremonies has no bearing in this case.  Rather, as discussed above, the newly 

instituted tobacco ban violates RLUIPA if it burdens the plaintiffs’ sincere exercise of their 
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religious beliefs.  This was clearly demonstrated at trial.  Both Blaine Brings Plenty and 

Clayton Creek testified credibly regarding the importance of tobacco as a sacrament and 

method of prayer in the practice of their Lakota religion and the burden that its complete 

prohibition has imposed upon their religious exercise.  (T 86-87, 111, 158).  Their testimony 

was corroborated by Richard Moves Camp, a Lakota traditional healer whose beliefs 

regarding the use of tobacco in traditional Lakota religious ceremonies corresponds with 

their own.  (T 21-23, 51-55, 85, 111, 157). 

 In addition, the information relied upon by the defendants in order to institute a 

complete ban on tobacco referred only to the use of tobacco in their sacred pipes.  The 

essential use of tobacco as a sacrament to burn in the fire and as an offering in tobacco ties 

and prayer flags was not contradicted at trial.  (T 73, 85-86, 90, 109, 157).  Indeed, Sidney 

Has No Horses, the traditional healer whose statements initiated the defendants’ swiftly 

enacted ban on tobacco, corrected the defendants’ misconstruction of those statements at 

trial and testified that he always uses tobacco in his tobacco ties and prayer flags and, in fact, 

specifically notified the Warden and his staff of that fact.  (T 376, 380-84, 389). 

 As to the second issue, the defendant’s brief simply asserts that “[a]t some point the 

question relates to sincerity,” and suggest that “there is a factual basis to conclude that their 

position is not sustainable.”  (Defendant’s brief at 21-22).  The sincerity of the plaintiffs’ 

religious beliefs is a factual issue to be resolved by the district court.  See Gladson, 551 F.3d at 

833.  Based upon the evidence at trial, this Court should find that the plaintiffs are sincere in 

their belief that tobacco is important to the expression of their traditional religion and that 

the complete ban instituted by the defendants has substantially burdened that expression.  
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Both plaintiffs have used tobacco as the most important sacrament in their family religious 

practices since they were children.  Even Warden Weber, who has personally spoken with 

Blaine Brings Plenty about his religious use of tobacco, testified at trial to believing Brings 

Plenty’s statement that tobacco is important to his religion.  (T 588) (“I believe he believes 

it’s important”).  The plaintiffs clearly have met their burden to demonstrate that the 

complete ban on tobacco substantially burdens their ability to practice their religion.  

 B. The complete prohibition of the use of tobacco in Lakota religious  
  ceremonies is not in furtherance of a compelling government interest. 
 
 Next, the defendant’s have argued that the complete tobacco ban instituted in South 

Dakota correctional institutions is in furtherance of a compelling governmental interest.  In 

general, it is not disputed that “prison security is a compelling state interest, and that 

deference is due to institutional officials’ expertise in that area.”  Fowler v. Crawford, 534 F.3d 

931, 933 (8th Cir. 2008) (quoting Cutter v. Wilkinson, 544 U.S. 709, 725 n. 13 (2005)).  The 

evidence in this case, however, failed to demonstrate that the complete ban on tobacco was 

instituted “in furtherance of a compelling governmental interest” in prison order and security or 

some other compelling governmental interest as the statute requires.  42 U.S.C. § 2000cc-1(a) 

(emphasis supplied).  Significantly, it is the defendants who carry the burden of proof on this 

issue.  See Van Wyhe, 581 F.3d at 649 (quoting 42 U.S.C. § 2000cc-2(b)).  They have failed to 

meet their burden on this issue. 

 The evidence at trial did not establish that the complete ban on tobacco was imposed 

in furtherance of the alleged compelling governmental interest of “prison order and 

security.”  (Defendant’s brief at 22).  Rather, the evidence demonstrated that the ban was 

imposed as the result of perceived suggestions by some Native American volunteers that 
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tobacco should be removed from the prisons in favor of cansasa, the mixture of red willow 

bark and other herbs apparently preferred by some practitioners.  The impetus for the 

complete ban on tobacco was a comment by Sidney Has No Horses, a Lakota traditional 

healer, made to prison officials in 2009 that was perceived as suggesting a total ban.  (T 300).  

In fact, as discussed above, Has No Horses was not advocating a total ban on tobacco at the 

prison, but was instead making clear that he only used cansasa in his own pipe and that the 

use of tobacco should be banned for those individual inmates who had desecrated the 

Lakota religion by removing tobacco from tobacco ties or prayer flags for non-spiritual 

purposes.  (T 380-81, 394-95, 600-01). 

 The official memorandum drafted by the prison to inform their staff of the complete 

ban makes clear that tobacco was being banned “per the request of Medicine Men who lead 

ceremonies at our facilities” and advised that “[w]hen inmates come to you to complain, 

please remind them that we are honoring the request of the respected Medicine Men and are 

going back to their traditional ways.”  (Ex. 108).  Warden Weber’s letter to the tribal liaisons, 

spiritual leaders, pipe carriers, and sundancers also focused primarily upon the conclusion he 

had reached that tobacco “is not traditional to the Lakota/Dakota ceremonies and that it is 

too addictive to be used for ceremonies” and his desire to “follow the advice of the 

respected Medicine Men and Spiritual Leaders” in instituting a complete ban.  (Ex. 103).  

The operational memorandum instituting the ban contains a “Revision Log” that succinctly 

describes the institution of the complete ban as being done in order to grant preference to a 

pipe mixture that the Warden had deemed to be more “traditional” in the Lakota religion: 

10/2009: Warden decides to remove tobacco from the “pipe mixture” used by 
the Native American religion in favor of a more traditional pipe mixture.  
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Removed all sections that deal with or reference the preparation of pipe 
mixture or tobacco ties.  Added additional information about the prohibition 
against tobacco on state property. 
 

(Ex. 109 at 3).  Thus, according to the defendants’ own internal records created at the time 

of the ban and before this lawsuit was filed, the complete ban was instituted in furtherance 

of a perceived request made by particular prison volunteers whom the state believed wanted 

to replace the use of tobacco or tobacco mixtures with cansasa.  This action amounts to the 

State essentially taking sides on a religious matter, enforcing what it had concluded was a 

more “traditional” exercise of the Lakota religion, and does not provide legitimate support 

for the defendants’ actions in violation of RLUIPA. 

 By the time of trial, the defendants’ primary theory for the institution of the tobacco 

ban had changed.  This Court is well-positioned to reject this change as being pretextual and 

insufficient to carry the defendant’s burden of proof on this issue.  In support of their 

argument that the complete ban on tobacco was instituted in October of 2009 in furtherance 

of a compelling governmental interest in prison security, the defendants point to various 

instances in which tobacco has been possessed by the inmates as contraband.  The evidence, 

however, is far from compelling.  The presence of tobacco in the prison as contraband has 

existed both before and after the complete ban on the use of tobacco in Lakota religious 

services.  (T 591-92).  Tobacco enters the prison system through visitors, employees, inmates 

from trustee units, inmates from other facilities, and volunteers.  (T 306-07).  The 

defendants were not able at trial to point to any specific records or other evidence that the 

ban on the religious use of tobacco has even affected the possession of tobacco as 

contraband among the general prison populations.  (T 281, 287).  In fact, tobacco violations 
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are not even considered severe enough to warrant administrative segregation, which is 

intended for “repeated rule violations that jeopardize the security and safety of staff and 

inmates.”  (T 284).  The only thing that had truly changed when the defendants decided to 

implement a complete ban on tobacco use in Lakota religious ceremonies was that the 

defendants had obtained statements from certain volunteers and other individuals, most of 

whom not even Lakota, suggesting (incorrectly) that the use of tobacco in pipe ceremonies 

was not a traditional part of the Lakota religion. 

 Although the presence of tobacco as contraband among the general inmate 

population might be considered, like the presence of other contraband such as food from 

unapproved sources, part of the “hassle” of running a prison system, that generality does not 

equate to a broader conclusion that anything done in an effort to limit non-dangerous 

contraband was done in an effort to further a compelling governmental interest in order and 

security.  Indeed, for most of South Dakota history until relatively recently, tobacco was 

freely available and even sold by the prison to the general inmate population.  More 

importantly, there is no evidence in this case that the specific policy change at issue here – a 

complete ban on the religious use of tobacco by the plaintiffs in their traditional Lakota 

ceremonies – was done in furtherance of a compelling governmental interest, rather than a 

general desire to be free from the burden imposed by RLUIPA of allowing the plaintiffs to 

practice their traditional religion.  Given the state of the record, the defendants simply have 

not met their burden of proof to establish that the complete ban on the use of tobacco in 

Lakota religious ceremonies was done in furtherance of a compelling governmental interest. 
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 C. The complete ban on the use of tobacco in Lakota religious ceremonies 
  is not the least restrictive means of furthering the alleged compelling  
  governmental interest in this case. 
 
 Even if the defendants had met their burden of establishing that the complete ban on 

the religious use of tobacco in Lakota ceremonies was done in furtherance of a compelling 

governmental interest in general prison order and security, they cannot establish that this 

drastic action was the least restrictive means of furthering that alleged interest.  As with the 

previous element of a RLUIPA analysis, the defendants bear the burden of proof on this 

point.  See Van Wyhe, 581 F.3d at 649 (quoting 42 U.S.C. § 2000cc-2(b)).  The defendants’ 

brief on this issue begins by stating that “[o]ther courts have agreed that a tobacco ban is the 

least restrictive means for addressing the safety and security concerns regarding tobacco in 

prisons.”  (Defendant’s brief at 29-30).  They cite three cases are for this proposition. 

 The first case, Roles v. Townsend, 64 P.3d 338 (Idaho Ct. App. 2003), did not even 

involve RLUIPA, but rather involved a state inmate’s pro se challenge brought under 

Idaho’s Free Exercise of Religion Act, Idaho Code §§ 73-401 et seq.  See id. at 339.  

Moreover, the decision was an appeal from a grant of summary judgment in which the pro 

se inmate failed to submit any evidence in support of his petition.  As the court of appeals 

explained in affirming the lower court’s decision in summary fashion: 

Roles has failed to develop in the record any evidence that disputes that the 
state’s interests are compelling, that the tobacco-free policy is essential to its 
interests, and that the tobacco-free policy is the least restrictive means to 
further those interests.  Because we determine that no issue of material fact 
exists regarding Roles’ claim and that the state is entitled to judgment as a 
matter of law, we find no error in the district court’s grant of summary 
judgment in favor of the state. 
 

Id. at 340.  As a result, this case provides little or no support for the defendant’s position. 

Case 4:09-cv-04182-KES   Document 182    Filed 07/16/12   Page 8 of 15 PageID #: 1766



 9

 The second case, the Eleventh Circuit’s unpublished per curiam decision in Brunskill 

v. Boyd, 141 Fed.Appx. 771, 2005 WL 1208632 (11th Cir. May 10, 2005), also resulted from a 

grant of summary judgment against a pro se inmate.  The Brunskill case appears to have 

primarily involved the inmate’s religious objection to a requirement that he cut his hair to 

medium length.  Regarding tobacco use, the facts tell us only that the inmate “requested 

permission to possess materials such as tobacco, sage, cedar, sweetgrass, beads, leather, 

thread, needles, and feathers (collectively referred to as ‘religious materials’).”  Id. at * 1.  The 

decision likewise provides no analysis or reasoning beyond its conclusion on the RLUIPA 

claim, which consists of a single generic paragraph: 

The district court did not err in determining that Boyd and Crosby were 
entitled to judgment as a matter of law on Brunskill’s claims under the RFRA 
since the RFRA is no longer applicable to the states.  Additionally, the district 
court did not err in granting summary judgment on Brunskill’s RLUIPA 
claims since the hair length policy and denial of his request for religious 
materials are the least restrictive means in furthering compelling governmental 
interests in the security, health, and safety of inmates and staff.  Furthermore, 
Brunskill failed to show that the denial of his requested religious materials 
substantially burdened the exercise of his religion. 
 

Id. at * 4.  This case provides even less support for the defendant’s position than Roles. 

 Finally, the defendants cite to another case originating in Idaho, the federal district 

court’s decision in Smith v. Beauclair, 2006 WL 2348073 (D. Idaho Aug. 11, 2006).  In that 

case, however, the inmate was seeking the right “to smoke and burn tobacco in his cell,” see id. 

at * 8, something that the plaintiffs in the present case have never sought to do.  As the 

district court in that case explained: 

The IDOC Defendants have met their burden of showing the legitimate 
penalogical reason for burdening Plaintiff’s request to smoke and burn 
tobacco in his cell.  There are other significant interests in the IDOC facilities 
that override Plaintiff’s request, such as the health effects on other inmates of 
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allowing Plaintiff to smoke and burn tobacco in his cell.  Therefore, even 
under the stricter standard of RLUIPA, smoking and burning tobacco in an 
inmate’s cell will not be accommodated. 
 

Id. at * 9 (citation omitted).  In fact, the district court did find a RLUIPA violation for the 

prison’s “complete refusal to accommodate” the inmate’s “request for a Sacred Fire 

ceremony,” which presumably would involve the burning of tobacco.  Id. at * 7.  As a result, 

this unpublished decision likewise does not support the defendant’s position in this case.  

And these three inapplicable or unpersuasive decisions stand in stark contrast to the myriad 

of decisions cited in the plaintiffs’ opening brief demonstrating how prisons across the 

country are readily able to accommodate inmates’ use of tobacco in religious ceremonies 

with appropriately tailored restrictions. 

 As their next focus of attack, the defendants discuss the Eighth Circuit’s decision in 

Fowler v. Crawford, 534 F.3d 931 (8th Cir. 2008), which affirmed a grant of summary judgment 

against a state inmate’s RLUIPA challenge for access to a sweat lodge under a particular set 

of inflexible conditions.  (Defendant’s brief at 31).  The defendants, however, have 

misinterpreted that decision.  As the Eighth Circuit made clear, the Fowler decision – with 

regard to the least restrictive alternative element of the RLUIPA claim – turned in substantial 

part upon the inmate’s failure to meet his summary judgment burden of production: 

Unfortunately for Fowler, the burden of production shifted to him once JCCC 
officials had come forth with evidence that other means by which Fowler 
might practice his Native American faith were unacceptable to him.  Where a 
motion for summary judgment is properly made and supported, as JCCC 
officials did here consistent with there burden of proof, an opposing party 
must set forth specific facts showing a genuine issue for trial.  See Fed.R.Civ.P. 
56(e)(2).  That Fowler bore the burden of production at this point hardly 
constitutes an improper shifting of RLUIPA’s burden of proof. 
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Id. at 940.  It is in this context that the Eighth Circuit quoted the admonishment in Hamilton 

v. Schriro, 74 F.3d 1545, 1556 (8th Cir. 1996), an RFRA cases, that “[i]t would be a herculean 

burden to require prison administrators to refute every conceivable option in order to satisfy 

the least restrictive means prong of RFRA.”  Here, the Court has a full record developed at 

trial with which it must resolve disputed facts, as well as the fully briefed arguments of 

counsel for both sides setting forth their analysis of the RLUIPA claims within the context 

of that factual record.  This case, unlike Fowler, turns not upon whether the plaintiffs met 

their burden of production at the summary judgment, but rather upon whether the 

defendants met their burden of proof on this issue at trial.  The defendants have failed to 

meet that burden.   

 In addition, the Fowler case, like Hamilton, involved an inmate who had made 

inflexible, all-or-nothing demands upon the prison administration presenting “the unusual 

situation where the government has satisfied the least restrictive means prong by 

demonstrating that other less restrictive alternatives are not acceptable to the plaintiff.”  Id. 

at 938 (quoting Hamilton, 74 F.3d at 1556).  Here, the plaintiffs have demonstrated a 

willingness to be exceedingly flexible and have presented a wellspring of lesser restrictive 

alternatives, short of a complete ban on the use of tobacco in Lakota religious ceremonies, 

that the defendants either never considered or wrongfully rejected in violation of RLUIPA.  

(T 44, 56, 97, 99, 131-32, 145-47, 173, 541, 562).  As discussed in their opening brief, these 

include allowing only pipe carriers, fire keepers, and/or outside volunteers to make tobacco 

ties and prayer flags and have the ties transported by staff or volunteers directly to the site 

and immediately burned; permitting a mixture of only ten or even five percent tobacco; (3) 
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security measures such as searches following religious ceremonies; increased disciplinary 

measures for misusing tobacco; limiting the use of tobacco to only certain ceremonies; and 

banning tobacco only for inmates in the maximum security facility. 

 Contrary to the defendant’s current position regarding these less restrictive 

alternatives, there is no documentation or other credible evidence that any of these were 

considered before instituting the total ban on the use of tobacco in religious ceremonies.  

Rather, as discussed above, the complete ban was justified by the defendants at the time as 

the imposition of “traditional” ways by the prison on the Lakota inmates rushed into 

existence pursuant to the newly expressed wishes of certain preferred Native American 

volunteers, who are either not Lakota, members of a different religion that incorporates 

Christianity, or (in the case of Sidney Has No Horses) testified under oath that the 

defendants misunderstood his comments regarding the importance of tobacco in Lakota 

religious ceremonies.  (T 106-07, 498). 

 At bottom, the defendants presented nothing more than “speculation,” “conclusory 

statements,” “exaggerated fears,” and “post hoc rationalizations” for a complete tobacco ban 

at trial.  Fowler, 534 F.3d at 939; Hamilton, 74 F.3d at 1554 n.10.  The process in which the 

defendants actually engaged in ramming through the complete ban on tobacco in October of 

2009 was not focused in the slightest upon the consideration of less restrictive alternatives.  

Rather, as the evidence at trial demonstrated, the defendants were totally focused upon 

finding a religious justification from prison volunteers for eliminating tobacco from Lakota 

ceremonies.  This Court should find that the defendants’ trial testimony that these 
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alternatives were actually considered and rejected – not supported in any of the 

documentation created when the decision was made – is simply not credible. 

 Perfection is not the proper standard under RLUIPA.  An absolute guaranty that a 

less restrictive alternative would totally eliminate any and all possible or conceivable 

violations of prison rules prohibiting the abuse of tobacco could never be achieved, as the 

continuation of tobacco violations at the prison even after the enactment of the total ban for 

use in religious ceremonies makes perfectly clear.  Each of these less restrictive alternatives, 

however, would allow the plaintiffs to practice their Lakota religion while furthering any 

interest the prison has in “order and security.”  The federal statute is aimed at assuring 

accommodation, not in enforcing unjustifiable complete prohibitions.  That is why so many 

prisons across the country are able to make reasonable accommodations for the use of 

tobacco in Native American religious ceremonies as detailed in the plaintiffs’ opening brief.  

As a result, the defendants have failed to meet their burden of proof on this element of the 

plaintiffs’ RLUIPA claim. 

 D. The plaintiffs are entitled to injunctive relief. 

 In their opposing brief, the defendants appear to suggest that injunctive relief in this 

case is somehow barred by the Prison Litigation Reform Act, 18 U.S.C. § 3626(a)(1).  See also 

Tyler v. Murphy, 135 F.3d 594, 596 (8th Cir. 1998).  This contention is in error.  The plaintiffs 

in this case have sought injunctive relief preventing enforcement of the complete ban on 

tobacco for use in Lakota religious ceremonies instituted by the defendants in October of 

2009 in violation of RLUIPA.  This Court’s recognition of this violation would result in 
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injunctive relief in effect returning the prison’s policy to that which existed before the 

demonstrated violation. 

 This relief would be narrowly tailored and specific, as set forth in the prison’s pre-

existing policy, in full accordance with the PLRA.  See, e.g., El-Tabech v. Clarke, 616 F.3d 834, 

836 (8th Cir. 2010); Crawford v. Clarke, 578 F.3d 39, 44 (1st Cir. 2009) (finding no violation of 

PLRA where “[t]he Plaintiffs established a substantial burden on the exercise of their 

religion, and, in evaluating whether to enable Plaintiffs to participate in Jum’ah services in 

person or provide closed-circuit broadcasting of such services, the district court found that 

providing closed-circuit broadcasting was the least intrusive means to alleviate that burden 

on the Plaintiffs”).  If necessary, this Court can surely further refine any injunctive order to 

meet the requirements of the PLRA or Federal Rule of Civil Procedure 65(d), or, if it wishes, 

direct the parties to propose any specific order to that effect, after it has resolved the 

question of whether a RLUIPA violation has occurred. 

 In addition, the availability of attorney fees under 42 U.S.C. 1997e should be resolved 

at the appropriate time if and when the plaintiffs are successful and the time to file such a 

motion has arisen.  See Fed. R. Civ. P. 54(d)(2)(B)(i) (providing that unless a statute or court 

order provides otherwise, motions for attorney fees are to be filed after entry of judgment); 

D.S.D Local Rule 54.1(c) (providing that motions for attorney fees are to be filed no later 

than 28 calendar days following entry of judgment). 
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CONCLUSION 

 The Plaintiffs respectfully request that this Honorable Court enter judgment in their 

favor on RLUIPA and rescind the recently enacted total ban on the use of tobacco in Lakota 

religious ceremonies pursuant to an order granting appropriately tailored injunctive relief. 

 Dated this 16th day of July, 2012. 

JOHNSON, HEIDEPRIEM & ABDALLAH LLP 
 
BY   /s/ Pamela R. Bollweg  
     Pamela R. Bollweg (pamela@jhalawfirm.com) 
     Ronald A. Parsons, Jr. (ron@jhalawfirm.com) 
     Sara E. Show (sara@jhalawfirm.com)  
     P.O. Box 2348 
     Sioux Falls, SD  57101-2348 
     (605) 338-4304 
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 The undersigned hereby certifies that a true and correct copy Plaintiffs’ Post-Trial 

Reply Brief was served via electronic filing upon: 

James E. Moore 
WOODS, FULLER, SHULTZ & SMITH, P.C. 
300 South Phillips Avenue, Suite 300 
P.O. Box 5027 
Sioux Falls, SD  57117-5027 
 

Dated this 16th day of July, 2012. 

/s/ Pamela R. Bollweg  
Pamela R. Bollweg 
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