
924 432 FEDERAL REPORTER, 3d SERIES

Finally, Larison argues that the district
court made a clear error in judgment in
balancing the relevant statutory sentenc-
ing factors.  Larison urges that the length
of his revocation sentence is disproportion-
ately long when compared to others simi-
larly situated, citing for example, White
Face, 383 F.3d at 736–40 (affirming revo-
cation sentences of 24 months and 48
months for defendants who failed to sub-
mit to drug testing or tested positive for
illegal substances);  and United States v.
Cotton, 399 F.3d 913, 915–17 (8th Cir.2005)
(affirming a revocation sentence of 46
months for continued drug abuse and
needed drug treatment).  Larison was not
entitled to any particular sentence within
the statutory limit, and we cannot conclude
that his 60–month sentence was so dispro-
portionate to the cases cited as to be un-
reasonable.

[5] We conclude that the district court
appropriately balanced the statutory fac-
tors and imposed a sentence that is within
the maximum allowed by statute and not
unreasonable given the facts of this case.
See 18 U.S.C. § 3583(e)(3) (permitting a
five-year revocation sentence where the
original offense was a class A felony).  The
district court expressed grave concern
over Larison’s numerous and repeated vio-
lations of the terms of his supervised re-
lease and his demonstrated inability to
successfully complete drug treatment pro-
grams while on supervised release.  De-
spite the many chances the probation of-
fice had afforded him and the substantial

reduction of his original sentence for sub-
stantial assistance, he persisted in his
criminal conduct.  See Cotton, 399 F.3d at
916 (citing similar factors).  Although Lar-
ison received the maximum sentence avail-
able under the statute, the district court
justified that decision giving excellent sup-
porting reasons for the revocation sen-
tence Larison deserved to receive.

Accordingly, we affirm the judgment of
the district court.
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decision to revoke a term of supervised re-
lease pursuant to § 3583(e) in this case be-
cause revocation was mandatory given the na-
ture of Larison’s admitted violations.  See 18
U.S.C. § 3583(g) (mandating revocation if a
defendant possesses a controlled substance in
violation of a condition of supervised release,
possesses a firearm, refuses to comply with
drug testing imposed as a condition of super-
vised release, or tests positive for illegal con-
trolled substances more than 3 times over the

course of 1 year).  Larison met three of the
four alternative prerequisites for mandatory
revocation under § 3583(g).  Therefore, the
district court’s decision was not constrained
by the factors specifically enunciated in 18
U.S.C. § 3583(e), as Larison contends, but
only by the maximum five-year term of im-
prisonment authorized under § 3583(e)(3), as
directed in § 3583(g).  The district court
properly considered all relevant sentencing
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Resubmitted Jan. 28, 2005.*

Filed Dec. 13, 2005.
Background:  After being charged in the
tribal court of an Indian reservation with
various offenses, petitioner, an enrolled
member of a different Indian tribe, sought
a writ of habeas corpus enjoining the tribal
court from proceeding with the case. The
United States District Court for the Dis-
trict of Arizona, Earl H. Carroll, J., denied
the petition, and petitioner appealed.
Holding:  The Court of Appeals, Kleinfeld,
Circuit Judge, held that petitioner was not
deprived of equal protection or due pro-
cess by statute which made him subject to
the criminal jurisdiction of another tribe’s
courts for misdemeanors committed on
that tribe’s reservation.
Affirmed.
Opinion, 420 F.3d 1037, withdrawn and
superseded.

1. Habeas Corpus O842
Court of Appeals reviews the denial of

a writ of habeas corpus de novo.  Indian
Civil Rights Act of 1968, § 203, 25
U.S.C.A. § 1303.

2. Habeas Corpus O253
Petitioner, a Native American who

sought a habeas petition enjoining his
criminal prosecution in a tribal court, was
in custody for purposes of habeas jurisdic-
tion, although he had not yet been tried;
petitioner remained subject to conditions
of his pretrial release, the charges against
him remained pending, and tribe intended

to prosecute him if the appeal were re-
solved in its favor.

3. Indians O32(5)

Under the Indian Civil Rights Act
(ICRA), the criminal jurisdiction of Indian
tribes over ‘‘all Indians’’ means all of Indi-
an ancestry who are also Indians by politi-
cal affiliation, not all who are racially Indi-
ans.  Indian Civil Rights Act of 1968,
§ 201(4), 25 U.S.C.A. § 1301(4).

 See publication Words and Phras-
es for other judicial constructions
and definitions.

4. Indians O32(8)
Indian tribes are not bound by the

United States Constitution in the exercise
of their powers, including their judicial
powers, so federal judicial power over non-
members cannot be delegated to them.

5. Indians O38(2)
Under the Indian Civil Rights Act

(ICRA), an Indian tribe may exercise in-
herent sovereign judicial power in criminal
cases against nonmember Indians for
crimes committed on the tribe’s reserva-
tion.  Indian Civil Rights Act of 1968,
§ 201(4), 25 U.S.C.A. § 1301(4).

6. Indians O32(5)
When Indian tribes exercise their sov-

ereign authority they do not have to com-
ply with the United States Constitution,
despite provisions of the Indian Civil
Rights Act (ICRA) imposing due process
limitations upon Indian tribes;  not all the

factors listed in § 3553(a) in deciding the
length of the revocation sentence.

* We withdrew submission of this case when
the Supreme Court granted certiorari in
United States v. Lara, 324 F.3d 635 (8th
Cir.), cert. granted, 539 U.S. 987, 124 S.Ct.
46, 156 L.Ed.2d 704 (2003), rev’d, 541 U.S.
193, 124 S.Ct. 1628, 158 L.Ed.2d 420
(2004), because Lara appeared likely to re-
solve many of the important and difficult is-
sues presented in this case.  Lara was decid-

ed April 19, 2004, but on June 10, 2004, the
United States advised the court that because
this case challenged the constitutionality of a
federal statute, the United States was enti-
tled to intervene.  See 28 U.S.C. § 2403(a);
Fed. R.App. P. 44.  The United States filed a
motion to intervene as of right on September
2, 2004.  We granted the United States’ mo-
tion, and the court subsequently received
further briefing by the intervenor, the par-
ties, and amicus curiae.
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constitutional restraints are imposed under
ICRA, those that are imposed are statuto-
ry rather than constitutional, and the sole
remedy for violations is habeas corpus.
Indian Civil Rights Act of 1968, § 202(8),
25 U.S.C.A. § 1302(8).

7. Constitutional Law O223
 Indians O32(13)

Enrolled member of Indian tribe was
not deprived of equal protection by Indi-
an Civil Rights Act (ICRA) provision
which made him subject to the criminal
jurisdiction of another tribe’s courts for
misdemeanors committed on that tribe’s
reservation;  statute was reasonable and
rationally designed to further Indian self-
government, and any different treatment
was not the result of the accused non-
member Indian’s race, but of his political
status as an enrolled member of an Indi-
an tribe.  U.S.C.A. Const.Amend. 5; Indi-
an Civil Rights Act of 1968, § 201(4), 25
U.S.C.A. § 1301(4).

8. Constitutional Law O253.2(3)
Legislation that singles out Indians

for particular and special treatment does
not amount to invidious racial discrimina-
tion in violation of the Due Process Clause
of the Fifth Amendment, where that treat-
ment can be tied rationally to the fulfill-
ment of Congress’ unique obligation to-
ward the Indians.  U.S.C.A. Const.Amend.
5.

9. Constitutional Law O46(1)
Any as applied due process challenge,

by enrolled member of Indian tribe, to
provision of Indian Civil Rights Act
(ICRA) which made him subject to the
criminal jurisdiction of another tribe’s
courts for misdemeanors committed on
that tribe’s reservation, was premature,
given that the criminal proceedings had
been stayed pending the outcome of his
jurisdictional challenge.  U.S.C.A. Const.
Amend. 5;  Indian Civil Rights Act of 1968,
§ 201 et seq., 25 U.S.C.A. § 1301 et seq.

10. Constitutional Law O259

 Indians O32(13)

Enrolled member of Indian tribe was
not deprived of due process by statute
which made him subject to the criminal
jurisdiction of another tribe’s courts for
misdemeanors committed on that tribe’s
reservation;  Indian Civil Rights Act
(ICRA) conferred on the non-member In-
dian all the criminal protections he would
receive under the Federal Constitution ex-
cept for the right to grand jury indictment
and the right to appointed counsel if he
could not afford an attorney, which were
not implicated in his case.  U.S.C.A.
Const.Amend. 5;  Indian Civil Rights Act
of 1968, § 202(8), 25 U.S.C.A. § 1302(8).

11. Indians O38(2)

Rendition provision, in treaty between
the United States and the Navajo Nation,
did not require that the Navajo turn over a
non-member Indian, accused of misde-
meanors occurring on the Navajo reserva-
tion, to the federal government for prose-
cution;  government had made no request
that the Navajo do so, and the Navajo
Nation had the power to prosecute the
non-member Indian themselves.  Indian
Civil Rights Act of 1968, § 201 et seq., 25
U.S.C.A. § 1301 et seq.

John Trebon, Trebon & Fine, P.C.,
Flagstaff, AZ, for the appellant.

Donovan D. Brown, Sr., Acting Deputy
Assistant Attorney General, Navajo Nation
Office of the Attorney General, Window
Rock, AZ, for the appellees.

Thomas L. Sansonetti (briefed), Assis-
tant Attorney General, U.S. Department of
Justice, Env. & Nat. Resources Division,
Washington, DC, for the intervenor.
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Jon Metropoulos (briefed), Gough, Shan-
ahan, Johnson & Waterman, Helena, MT,
for amicus curiae Thomas Lee Morris and
Elizabeth S. Morris.

Appeal from the United States District
Court for the District of Arizona;  Earl H.
Carroll, District Judge, Presiding.  D.C.
No. CV–99–01057–EHC.

Before KLEINFELD, RAWLINSON,
Circuit Judges, and QUACKENBUSH,**
District Judge.

ORDER

The opinion filed August 23, 2005, and
appearing at 420 F.3d 1037 (9th Cir.2005),
is withdrawn.  Pursuant to General Order
5.3.a, an opinion is filed contemporaneously
with this order.  With the withdrawal and
substitution of the opinion, the petitions
for rehearing and rehearing en banc are
denied as moot.  Subsequent petitions for
rehearing and rehearing en banc may be
filed.  Federal Rule of Appellate Proce-
dure 40 now controls.

OPINION

KLEINFELD, Circuit Judge.

This case concerns whether an Indian
tribe can exercise criminal jurisdiction
over a person who is not a member of the
tribe, but who is an enrolled member of
another Indian tribe.

Facts

This is an appeal from a denial of a
petition for a writ of habeas corpus.  The
petitioner, Russell Means, an enrolled
member of the Oglala–Sioux Indian Tribe,

seeks to prevent the Navajo Nation from
criminally prosecuting him in Navajo tribal
court for an incident that occurred on the
Navajo Reservation.

In December 1997, Means allegedly
threatened and battered his then father-in-
law, who is an Omaha Indian, and alleged-
ly threatened another man, a Navajo Indi-
an.  The offenses are misdemeanors under
the Navajo Code, with potential maximum
penalties of 90 days in jail and a $250 fine
for each threat,1 and 180 days in jail and a
$500 fine for the battery.2

Means moved in the Navajo tribal court
to dismiss the tribal proceedings.  He ar-
gued that the tribal court had no jurisdic-
tion over him because he was not a Nava-
jo.  Means testified that he is an enrolled
member of the Oglala–Sioux Tribe of Indi-
ans and a permanent resident of Porcu-
pine, a town in South Dakota on the Pine
Ridge Sioux Indian Reservation.  Means
lived on the Navajo Indian Reservation
from 1987 to 1997 when he was married to
a woman who was a half-Navajo, half-
Omaha Indian.  Means moved back to the
Sioux reservation in 1997, and the alleged
offenses occurred later when Means was
visiting the Navajo reservation.

Means testified that the difference be-
tween an Oglala–Sioux and a Navajo is
analogous to the difference in nationalities
between an American and a French per-
son.  Although Means lived on the Navajo
reservation for a decade while married to
his ex-wife, he could never become a mem-
ber of the Navajo tribe because member-
ship required at least one quarter Navajo
blood.3  Means does not speak Navajo, and

** The Honorable Justin L. Quackenbush, Sen-
ior United States District Judge for the East-
ern District of Washington, sitting by designa-
tion.

1. See Navajo Nation Code tit. 17, § 310.

2. See Navajo Nation Code tit. 17, § 316.

3. Enrolled membership in the Navajo Nation
is conditioned upon no less than one-fourth
degree of Navajo blood.  One may not be-
come a Navajo by adoption or custom, and
one cannot become a Navajo if he is an en-
rolled member of another Indian Nation or
Tribe.  See Navajo Nation Code tit. 1, §§ 701–
703.
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as a non-Navajo, he had difficulty obtain-
ing employment because of tribal prefer-
ences given to Navajos and restrictions
that make it difficult for a non-Navajo to
find employment, participate in civic life,
and license a business.

The Navajo Nation trial court denied
Means’ motion to dismiss for lack of juris-
diction.  Means appealed to the Navajo
Nation Supreme Court which also denied
his motion.  The decision of the Navajo
Supreme Court explains that the Navajo
reservation covers about 25,000 square
miles, making it larger than many U.S.
states and foreign countries.4  Over 9,000
Indians of other tribes live within the Na-
vajo Nation, so domestic violence cases
involving non-Navajo Indians arise from
time to time.  The Navajo Supreme Court
explained that the considerable amount of
violence arising from alcohol, when com-
bined with the size and ethnic inclusive-
ness of the reservation, generates a ‘‘need
to exercise criminal jurisdiction over all
who enter the Navajo Nation,’’ not just
Navajo Indians.  The Navajo Supreme
Court decision says that while there are
preferences for Navajos in employment
and contracting, they are not absolute bar-
riers, and that Means could have qualified
for jury service in the Navajo tribal courts
had he been registered to vote in Arizona.
The Navajo Supreme Court also noted
that, because Means had married a Nava-
jo, he was a ‘‘hadane,’’ or in-law, during his
residence on the reservation, connected by
rights and obligations to his wife’s clan.
As the Navajo Supreme Court notes, how-

ever, becoming a ‘‘hadane’’ does not make
one a Navajo.

After exhausting his remedies in the
Navajo courts, Means petitioned the Unit-
ed States District Court for a writ of habe-
as corpus to enjoin the tribal courts from
proceeding further in his case.  The dis-
trict court denied Means’s petition, and he
appeals.

Analysis

[1] All the questions before us are
purely matters of law and arise on appeal
of the district court’s denial of a writ of
habeas corpus under 25 U.S.C. § 1303, so
we review de novo.5

I. Jurisdiction

[2] Means has exhausted his tribal
court remedies regarding jurisdiction, but
he has still not been tried for the alleged
threats and battery.  Nonetheless, Means
remains subject to conditions of pretrial
release.  Means cannot have any contact
with his former father-in-law or go within
100 yards of his former father-in-law’s
home.  Means also must appear as or-
dered by the Navajo trial court or face re-
arrest and additional punishment for any
failure to appear.  The district court there-
fore concluded that Means was in custody
for purposes of habeas jurisdiction under
Justices of Boston Municipal Court v. Ly-
don6 and Hensley v. Municipal Court.7

The parties have not challenged that con-
clusion before us, and, although we are
required to examine jurisdiction sua
sponte,8 we agree with the district court.

4. The Navajo Reservation is almost three
times the size of New Jersey.

5. See McCoy v. Stewart, 282 F.3d 626, 629
(9th Cir.2002);  Moore v. Nelson, 270 F.3d
789, 790–92 (9th Cir.2001).

6. Justices of Boston Mun. Court v. Lydon, 466
U.S. 294, 300–02, 104 S.Ct. 1805, 80 L.Ed.2d
311 (1984).

7. Hensley v. Mun. Court, San Jose–Milpitas
Judicial Dist., Santa Clara County, 411 U.S.
345, 351–52, 93 S.Ct. 1571, 36 L.Ed.2d 294
(1973).

8. See Bernhardt v. County of Los Angeles, 279
F.3d 862, 868 (9th Cir.2002).
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The charges against Means remain pend-
ing in the Navajo Nation trial court, and
although the Navajo Nation and Means
have stipulated to a stay in the trial court
until this appeal is decided, the Navajo
Nation states that it fully intends to prose-
cute Means if jurisdiction is resolved in its
favor.  Accordingly, we have jurisdiction
to consider this appeal.

II. The 1990 Amendments to the Indian
Civil Rights Act

In Oliphant v. Suquamish Indian
Tribe,9 the Supreme Court held that Indi-
an tribes do not possess criminal jurisdic-
tion over non-Indians.10  In Oliphant, the
Suquamish Tribe had prosecuted two non-
Indians, one for racing down a highway
and colliding with a tribal police car, and
another for assaulting an officer and re-
sisting arrest.11  The tribe did not claim
that Congress had given it authority to
exercise jurisdiction, but rather that the
tribe had an inherent sovereign authority
to exercise criminal jurisdiction over inci-
dents that occurred on its reservation—an
authority that Congress had never taken
away.12  The Supreme Court disagreed
and held that, although Indian tribes enjoy
some sovereign powers, their ‘‘domestic,

dependent’’ 13 nature distinguishes them
from the governments of foreign coun-
tries.14  It also held that citizens of the
United States who are not Indians cannot
be subjected to Indian tribal sovereignty
for criminal purposes.15

Following Oliphant, the Supreme Court
suggested in United States v. Wheeler16

that the inherent sovereignty of a tribe
might extend only to its own enrolled
members.17  Then, in Duro v. Reina,18 the
Court explicitly held that ‘‘the retained
sovereignty of the tribe as a political and
social organization to govern its own af-
fairs does not include the authority to im-
pose criminal sanctions against a citizen
outside its own membership.’’ 19  Duro rea-
soned that, as American citizens,20 Indians
were entitled not to be subjected to the
criminal authority of sovereigns of which
they were not and could not become full
members.21

In 1990 Congress responded to Indian
tribes’ concerns about the holding in Duro
by amending 22 the Indian Civil Rights
Act 23 to say that the ‘‘powers of self-
government’’ of Indian tribes ‘‘means the
inherent power of Indian tribes, hereby
recognized and affirmed, to exercise crimi-

9. Oliphant v. Suquamish Indian Tribe, 435
U.S. 191, 98 S.Ct. 1011, 55 L.Ed.2d 209
(1978).

10. Id. at 194, 98 S.Ct. 1011.

11. Id.

12. Id. at 195–96, 98 S.Ct. 1011.

13. See Cherokee Nation v. Georgia, 30 U.S. (5
Pet.) 1, 17, 8 L.Ed. 25 (1831).

14. Oliphant, 435 U.S. at 211, 98 S.Ct. 1011;
see also United States v. Kagama, 118 U.S.
375, 379, 6 S.Ct. 1109, 30 L.Ed. 228 (1886).

15. Oliphant, 435 U.S. at 212, 98 S.Ct. 1011.

16. United States v. Wheeler, 435 U.S. 313, 98
S.Ct. 1079, 55 L.Ed.2d 303 (1978).

17. Id. at 323, 326–29, 98 S.Ct. 1079.

18. Duro v. Reina, 495 U.S. 676, 110 S.Ct.
2053, 109 L.Ed.2d 693 (1990).

19. Id. at 679, 110 S.Ct. 2053.

20. See Indian Citizenship Act of 1924, 8
U.S.C. § 1401(b).

21. Duro, 495 U.S. at 692–93, 110 S.Ct. 2053.

22. See Pub.L. 101–511, Title VIII, § 8077(b)-
(c), 104 Stat. 1892 (1990).

23. Indian Civil Rights Act of 1968, 25 U.S.C.
§§ 1301–1303.



930 432 FEDERAL REPORTER, 3d SERIES

nal jurisdiction over all Indians.’’ 24  ‘‘All
Indians’’ plainly includes Indians who are
not enrolled members of the particular
tribe exercising jurisdiction. It is signifi-
cant for the equal protection discussion
below, however, that the 1990 Amend-
ments do not cover all persons who may be
ethnically Indian.  In addition to extend-
ing tribal criminal jurisdiction to ‘‘all’’ Indi-
ans, the 1990 Amendments make it plain
that the definition of ‘‘Indian’’ is the same
as ‘‘Indian’’ in the Major Crimes Act.25

The 1990 Amendments define ‘‘Indian’’
as ‘‘any person who would be subject to
the jurisdiction of the United States as an
Indian under section 1153, Title 18, if that
person were to commit an offense listed in
that section in Indian country to which
that section applies.’’ 26  The statute re-
ferred to, 18 U.S.C. § 1153 (the Major
Crimes Act), says it applies to ‘‘[a]ny Indi-
an.’’ 27  In United States v. Antelope,28 en-
rolled Indians prosecuted under the Major
Crimes Act argued that they were denied
equal protection of the laws, because, had
they not been Indians, they would have
been prosecuted under more favorable
state law.  The Court described the feder-
al scheme as one in which ‘‘[e]xcept for the
offenses enumerated in the Major Crimes
Act, all crimes committed by enrolled Indi-
ans against other Indians within Indian
country are subject to the jurisdiction of
tribal courts.’’  The Court rejected the
Equal Protection challenge because ‘‘re-
spondents were not subjected to federal
criminal jurisdiction because they were of

the Indian race but because they were
enrolled members of the Coeur d’Alene
Tribe.’’ 29  The Court pointed out that
‘‘federal jurisdiction under the Major
Crimes Act does not apply to ‘many indi-
viduals who are racially to be classified as
‘Indians.’ ’’ 30 The Court noted in dictum
that lower courts had held that enrollment
was not an ‘‘absolute’’ requirement for fed-
eral jurisdiction in some circumstances,
but because respondents were enrolled,
the Court was ‘‘not called upon to decide’’
whether enrollment was an absolute re-
quirement and ‘‘therefore intimate[d] no
views on the matter.’’ 31

[3] Taken together, the 1990 Amend-
ments, the Major Crimes Act, and Ante-
lope mean that the criminal jurisdiction of
tribes over ‘‘all Indians’’ recognized by the
1990 Amendments means all of Indian an-
cestry who are also Indians by political
affiliation, not all who are racially Indians.
For that reason, subjecting Means to tribal
court jurisdiction but not non-Indians, is,
as we explain further below, not a racial
classification.

[4] Means argues that the 1990
Amendments were outside the powers of
Congress because they were an unconsti-
tutional delegation of federal governmental
authority and because they went beyond
the congressional power authorized under
the Indian Commerce 32 and Treaty 33

Clauses.  Indian tribes are not bound by
the United States Constitution in the exer-
cise of their powers, including their judicial
powers,34 so federal judicial power over

24. 25 U.S.C. § 1301(2).

25. 18 U.S.C. § 1153.

26. 25 U.S.C. § 1301(4).

27. See 18 U.S.C. § 1153(a).

28. United States v. Antelope, 430 U.S. 641, 97
S.Ct. 1395, 51 L.Ed.2d 701 (1977).

29. Id. At 646.

30. Id. at 646 n. 7, 97 S.Ct. 1395 (quoting
Morton v. Mancari, 417 U.S. 535, 553 n. 24,
94 S.Ct. 2474, 41 L.Ed.2d 290 (1974)).

31. Id. at 646–47, n. 7, 97 S.Ct. 1395.

32. U.S. Const. art.  I, § 8, cl. 3.

33. U.S. Const. art.  II, § 2, cl. 2.

34. See Talton v. Mayes, 163 U.S. 376, 382–85,
16 S.Ct. 986, 41 L.Ed. 196 (1896).
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nonmembers could not be delegated to
them.35

Following the 1990 Amendments,
Means’s theory was tested in other cases.
Double jeopardy cases examined whether
the statutory language, ‘‘recogniz[ing] and
affirm[ing]’’ the power of tribes over non-
member Indians rather than ‘‘delegating’’
it, avoided double jeopardy problems when
both a tribe and the federal government
punished someone for the same conduct.
If the tribe was exercising its inherent
sovereign authority, an Indian defendant
could be punished in both the tribal court
as well as in federal district court under
the ‘‘dual sovereignty’’ doctrine.36  If the
tribe was exercising delegated federal
power, then the federal government would
be punishing the Indian twice for the same
conduct, which it could not do under the
double jeopardy clause.37  More broadly,
after the Supreme Court in Duro had con-
cluded that the tribe had not retained sov-
ereign power over nonmember Indians,38

the question was whether Congress even
had the ability to ‘‘recognize’’ an inherent
power.39

[5] These questions raised by Means’s
statutory argument 40 have, subsequent to
the original briefing in this case, been de-
finitively answered by the Supreme Court.
United States v. Lara41 holds that ‘‘Con-

gress does possess the constitutional pow-
er to lift the restrictions on the tribes’
criminal jurisdiction over nonmember Indi-
ans as the statute seeks to do.’’ 42  As for
whether the tribe’s exercise of criminal
jurisdiction was a delegated power or an
inherent sovereign power, the Court held,
with certain reservations, that ‘‘the Consti-
tution permits tribes, as an exercise of
their inherent tribal authority, to prose-
cute nonmember Indians.’’ 43  Thus, except
for the questions reserved in Lara,44 it is
settled law that, pursuant to the 1990
amendment to the Indian Civil Rights Act,
an Indian tribe may exercise inherent sov-
ereign judicial power in criminal cases
against nonmember Indians for crimes
committed on the tribe’s reservation.

III. Equal Protection and Due Process

A. Equal Protection

Lara expressly declined to answer the
question of whether the tribal criminal
prosecution of a nonmember Indian would
violate the Due Process and Equal Protec-
tion guarantees of the Fifth Amendment.45

Means argues that by recognizing tribal
criminal jurisdiction over nonmember Indi-
ans, the 1990 Amendments violate the
equal protection guarantees of the Fifth
Amendment 46 and the Indian Civil Rights

35. See Duro, 495 U.S. at 686, 110 S.Ct. 2053.

36. See, e.g., United States v. Lara, 324 F.3d
635, 636 (8th Cir.2003) (en banc), rev’d, 541
U.S. 193, 124 S.Ct. 1628, 158 L.Ed.2d 420
(2004);  United States v. Enas, 255 F.3d 662,
675 (9th Cir.2001) (en banc).

37. See Enas, 255 F.3d at 667.

38. See Duro, 495 U.S. at 679, 110 S.Ct. 2053.

39. See Enas, 255 F.3d at 667–75.

40. Cf. Enas, 255 F.3d at 665;  Means v. N.
Cheyenne Tribal Court, 154 F.3d 941, 942 (9th
Cir.1998), overruled in part, Enas, 255 F.3d at
675 n. 8.

41. United States v. Lara, 541 U.S. 193, 124
S.Ct. 1628, 158 L.Ed.2d 420 (2004).

42. Id. at 200, 124 S.Ct. 1628.

43. Id. at 210, 124 S.Ct. 1628.

44. See id. at 207–09, 124 S.Ct. 1628 (declin-
ing to address equal protection and due pro-
cess challenges to the Indian Civil Rights Act).

45. See id. at 208–09, 124 S.Ct. 1628;  see also
id. at 213–14, 124 S.Ct. 1628 (Kennedy, J.,
concurring).

46. See U.S. Const. amend.  V.
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Act 47 because they discriminate against
him as an Indian, subjecting him to ad-
verse treatment on account of his race.

[6] Means’s equal protection argument
has real force.  He argues that, although
the 1990 Amendments permit the Navajo
tribe to criminally prosecute its own mem-
bers and members of other Indian tribes,
the Navajo tribe cannot constitutionally
prosecute whites, blacks, Asians, or any
other non-Navajos who are accused of
crimes on the reservation.48  This makes
Means’s case different from, say, an Alas-
kan who threatens and batters his father-
in-law in Los Angeles, and then is prose-
cuted by the State of California.  Not only
can an Alaskan become a Californian, but
the State of California, although ‘‘sover-
eign,’’ nonetheless is bound by the Due
Process and Equal Protection Clauses of
the Fourteenth Amendment.  Although he
is an Indian, Means is nonetheless a citizen
of the United States, entitled to the full
protection of the United States Constitu-
tion.  But unlike states, when Indian
tribes exercise their sovereign authority
they do not have to comply with the Unit-
ed States Constitution.49  As an Oglala–

Sioux, Means can never become a member
of the Navajo political community, no mat-
ter how long he makes the Navajo reserva-
tion his home.

[7] Despite the force of Means’s argu-
ment, we nonetheless conclude that the
weight of established law requires us to
reject Means’s equal protection claim.
Morton v. Mancari50 holds (albeit in the
distinguishable context of Indian employ-
ment preferences by the federal govern-
ment) that federal statutory recognition of
Indian status is ‘‘political rather than racial
in nature.’’ 51  Means argues that Mancari
is undermined by Adarand Constructors,
Inc. v. Pena,52 but both the Supreme Court
and our court have continued to rely on
Mancari,53 and we are bound to follow it
under the doctrine of Agostini v. Felton.54

[8] Mancari held that an employment
preference for Indians in the Bureau of
Indian Affairs was not ‘‘invidious racial
discrimination in violation of the Due Pro-
cess Clause of the Fifth Amendment’’ 55

because ‘‘it is not even a ‘racial’ prefer-
ence.’’ 56  ‘‘[L]egislation that singles out
Indians for particular and special treat-

47. See 25 U.S.C. § 1302(8).

48. See Oliphant, 435 U.S. at 194, 98 S.Ct.
1011.

49. See Talton, 163 U.S. at 382–85, 16 S.Ct.
986;  Trans–Canada Enterprises, Ltd. v. Muck-
leshoot Indian Tribe, 634 F.2d 474, 476–77
(9th Cir.1980).  Although the Indian Civil
Rights Act imposes due process limitations
upon Indian tribes, 25 U.S.C. § 1302(8), not
all the constitutional restraints are imposed.
They are statutory, not constitutional, and the
sole remedy for violations is habeas corpus.
See Santa Clara Pueblo v. Martinez, 436 U.S.
49, 56–57, 98 S.Ct. 1670, 56 L.Ed.2d 106
(1978).

50. Morton v. Mancari, 417 U.S. 535, 94 S.Ct.
2474, 41 L.Ed.2d 290 (1974).

51. Id. at 553 n. 24, 94 S.Ct. 2474.

52. Adarand Constructors, Inc. v. Pena, 515
U.S. 200, 227, 115 S.Ct. 2097, 132 L.Ed.2d
158 (1995);  see also Johnson v. California,
543 U.S. 499, 125 S.Ct. 1141, 1147–48, 160
L.Ed.2d 949 (2005).

53. See Rice v. Cayetano, 528 U.S. 495, 518–22,
120 S.Ct. 1044, 145 L.Ed.2d 1007 (2000);
Kahawaiolaa v. Norton, 386 F.3d 1271, 1279
(9th Cir.2004).

54. Agostini v. Felton, 521 U.S. 203, 237, 117
S.Ct. 1997, 138 L.Ed.2d 391 (1997);  see also
United States v. Hatter, 532 U.S. 557, 567, 121
S.Ct. 1782, 149 L.Ed.2d 820 (2001);  State Oil
Co. v. Khan, 522 U.S. 3, 20, 118 S.Ct. 275,
139 L.Ed.2d 199 (1997);  Rodriguez de Quijas
v. Shearson/Am. Express, Inc., 490 U.S. 477,
484, 109 S.Ct. 1917, 104 L.Ed.2d 526 (1989).

55. Mancari, 417 U.S. at 551, 94 S.Ct. 2474.

56. Id. at 553, 94 S.Ct. 2474.
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ment’’ is in a special category because of
the historical relationship of the United
States with the Indians and the Indian
Commerce Clause,57 and ‘‘[a]s long as the
special treatment can be tied rationally to
the fulfillment of Congress’ unique obli-
gation toward the Indians, such legislative
judgments will not be disturbed.’’ 58 The
preference at issue passed this ‘‘rational
tie’’ standard, because it was ‘‘reasonable
and rationally designed to further Indian
self-government.’’ 59

We conclude that a law subjecting non-
member Indians to tribal criminal jurisdic-
tion in ‘‘Indian country’’ passes the ‘‘ra-
tional tie’’ standard of Mancari.  First,
recognizing criminal jurisdiction of tribal
courts over nonmember Indians furthers
Indian self-government.  The Navajo res-
ervation, larger than many states and
countries, has to be able to maintain order
within its boundaries.  The 1990 Amend-
ments to the Indian Civil Rights Act were
meant to protect Indians and others who
reside in or visit Indian country against
lawlessness by nonmember Indians who
might not otherwise be subject to any
criminal jurisdiction.  As the Navajo Su-
preme Court notes, there are a significant
number of Indians who are not Navajos
but live on the Navajo reservation because
of intermarriage.  It is a matter of ordi-
nary experience that many people are not
at their best when their marriages break
up, so misdemeanor jurisdiction over non-
member Indians is rationally related to
Indian self-government in an area where
rapid and effective tribal responses may
be needed.  The Navajo Nation has a so-

phisticated body of published laws, and an
experienced court system in which trained
trial and appellate judges adjudicate thou-
sands of cases per year.  If Means was not
subject to prosecution in the Navajo
courts, he could not be prosecuted in any
court.  The state of Arizona, like the ma-
jority of states, does not have jurisdiction
to try Indians for offenses committed on a
reservation,60 and there is no federal court
jurisdiction because Means’s alleged of-
fenses do not fall within the Major Crimes
Act.61

Second, the reason Congress can recog-
nize the power of a tribe to exercise crimi-
nal jurisdiction over a nonmember Indian
like Means—but not over a nonmember,
non-Indian who like Means might become
involved in a domestic dispute—is the
same reason given by the Supreme Court
for the employment preference in Man-
cari:  Indian tribal identity is political
rather than racial, and the only Indians
subjected to tribal court jurisdiction are
enrolled or de facto members of tribes, not
all ethnic Indians.

In United States v. Antelope, Indians
who were enrolled members of the Coeur
d’Alene Tribe challenged the applicability
of federal law to a prosecution for a mur-
der that had taken place on the tribe’s
reservation.62  Had they been of a differ-
ent race, they argued, a more favorable
provision of state law would have applied
under the Assimilative Crimes Act,63 rath-
er than the less favorable federal provision
that applied under the Major Crimes Act.64

But the Supreme Court noted its holding

57. See id. at 551–55, 94 S.Ct. 2474.

58. Id. at 555, 94 S.Ct. 2474.

59. Id.

60. See, e.g., Application of Denetclaw, 83 Ariz.
299, 320 P.2d 697, 698–701 (1958).

61. See 18 U.S.C. § 1153.

62. Antelope, 430 U.S. at 642–44, 97 S.Ct.
1395.

63. 18 U.S.C. § 13;  see United States v.
McBratney, 104 U.S. 621, 621–24, 26 L.Ed.
869 (1881).

64. 18 U.S.C. § 1153.
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in Mancari that the employment prefer-
ence was granted to Indians ‘‘not as a
discrete racial group, but rather, as mem-
bers of quasi-sovereign political entities,’’ 65

and extended Mancari even though the
context did not involve Indian self-govern-
ment.  The Court found that the respon-
dents were subjected to federal law ‘‘not
because they are of the Indian race but
because they are enrolled members of the
Coeur d’Alene tribe.’’ 66

There is no sound distinction in principle
between Antelope and this case.  The stat-
ute subjects Means to Navajo criminal ju-
risdiction not because of his race but be-
cause of his political status as an enrolled
member of a different Indian tribe.67  We
need not decide whether the same princi-
ple would apply if he had been expelled
from or had voluntarily and formally with-
drawn from his tribe 68 prior to committing
the alleged misdemeanors because those
hypothetical facts are not claimed in this
case.  Antelope suggests that Indians
‘‘emancipated from tribal relations’’ or
whose tribes have been terminated are not
subject to the Major Crimes Act even if
they are ‘‘racially to be classified as ‘Indi-
ans.’ ’’ 69

Our court is among the lower courts that
have gone where the Supreme Court did

not in Antelope, holding that formal enroll-
ment in a tribe is not an ‘‘absolute’’ re-
quirement for Indian status even though it
is the ‘‘common evidentiary means of es-
tablishing Indian status.’’ 70  United States
v. Bruce71 was a federal prosecution under
25 U.S.C. § 1152 (the Indian General
Crimes Act) for assault on a child on an
Indian reservation.  The defendant in
Bruce argued that she was an Indian, so
she was entitled to the benefit of the ex-
ception in that statute for crimes commit-
ted by an Indian against an Indian.  She
was not enrolled in any tribe nor was she
eligible for enrollment.  We held (over a
strong dissent) that she was nevertheless
entitled to the benefit of the Indian excep-
tion because her mother’s enrollment, two
of her three children’s enrollment, and oth-
er evidence of affiliation with the tribe
demonstrated ‘‘ ‘a sufficient non-racial link
to a formerly sovereign people’ ’’ 72 to make
her an ‘‘Indian’’ for purposes of the excep-
tion.

Means’s case is distinguishable from
Bruce, most especially by his tribal enroll-
ment.  We therefore can and do leave for
another day the challenging question
Bruce invites:  whether a person who was
racially Indian, but who was not enrolled
or eligible for enrollment in any tribe,

65. Antelope, 430 U.S. at 645, 97 S.Ct. 1395
(quoting Mancari, 417 U.S. at 554, 94 S.Ct.
2474).

66. Antelope, 430 U.S. at 646, 97 S.Ct. 1395.

67. 25 U.S.C. § 1301(2);  see Antelope, 430
U.S. at 646, 97 S.Ct. 1395.

68. The authorities suggest that members of
Indian tribes can renounce their membership.
See Felix S. Cohen’s Handbook of Federal Indi-
an Law 22 (1982 ed.)  (‘‘Tribal membership is
a bilateral relation, depending for its exis-
tence not only upon the action of the tribe but
also upon the action of the individual con-
cerned.  A member of any Indian tribe is at
liberty to terminate the tribal relationship
whenever he or she so chooses, although such

termination will not lightly be inferred.’’);
see, e.g., Smith v. Bonifer, 154 F. 883, 886
(C.C.D.Or.1907) (No. 2,683), aff’d, 166 F. 846
(9th Cir.1909);  United States ex rel. Standing
Bear v. Crook, 25 F. Cas. 695, 699 (C.C.D.Neb.
1879) (No. 14,891);  Thompson v. County of
Franklin, 180 F.R.D. 216, 225 (N.D.N.Y.
1998).

69. Antelope, 430 U.S. at 646–47, n. 7, 97 S.Ct.
1395.

70. United States v. Bruce, 394 F.3d 1215,
1224. (9th Cir.2005).

71. Id.

72. Id. at 1224 (quoting St. Cloud v. United
States, 702 F.Supp. 1456, 1461 (D.S.D.1988)).
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would be subject to tribal court jurisdic-
tion.  While Bruce was a federal prosecu-
tion which would have implicitly limited
tribal sovereignty if the Indian exception
did not apply, this case is a tribal court
prosecution.  Means has chosen to affiliate
himself politically as an Indian by main-
taining enrollment in a tribe.  His Indian
status is therefore political, not merely
racial.  Bruce concluded, as we do, that
‘‘Tribal courts may TTT prosecute misde-
meanors against Indians who are not
members of that tribe.’’ 73

B. Due Process

[9, 10] Because the criminal proceed-
ings against Means in the Navajo trial
court have been stayed pending the out-
come of his jurisdictional challenge, an ‘‘as
applied’’ due process challenge to the Na-
vajo trial proceedings would be prema-
ture.74  Means’s facial due process chal-
lenge to the 1990 Amendments has no
force.  Although the U.S. Constitution
does not bind the Navajo tribe in the
exercise of its own sovereign powers,75 the
Indian Civil Rights Act confers all the
criminal protections on Means that he
would receive under the Federal Constitu-
tion, except for the right to grand jury
indictment and the right to appointed
counsel if he cannot afford an attorney.76

The right to grand jury indictment would
not pertain regardless, because Means is
charged with a misdemeanor.77  The right
to appointed counsel is conferred by the
Navajo Bill of Rights to any person within

its jurisdiction.78  Thus as a facial matter,
Means will not be deprived of any constitu-
tionally protected rights despite being
tried by a sovereign not bound by the
Constitution.

IV. The Treaty of 1868

The war between the United States and
the Navajo Nation, which began in the
middle of the U.S. Civil War, ended in
1868 with a treaty 79 signed on behalf of
the United States by General William Tec-
umseh Sherman.  Means argues that, un-
der the terms of this treaty, he may not be
criminally prosecuted by the Navajo tribe
but must be turned over to the federal
government for trial.

Means bases his argument on the so-
called ‘‘bad men’’ clauses of the 1868 Trea-
ty.  Indian tribes warred, not only with
the federal government, but also with oth-
er tribes.  Guaranteeing that the Indians
would return to a peaceful way of life,
therefore, required some means of dealing
with the hostile foreign tribes.

One clause in the 1868 Navajo Treaty—
which is identical to language used in a
number of Indian Treaties of the time—
says that

If bad men among the whites, or among
other people subject to the authority of
the United States, shall commit any
wrong upon the person or property of
the Indians, the United States will, upon
proof made to the agent and forwarded
to the Commissioner of Indian Affairs at

73. Id. at 1220.

74. See Broadrick v. Oklahoma, 413 U.S. 601,
610, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973).

75. See Talton, 163 U.S. at 382–85, 16 S.Ct.
986.

76. See 25 U.S.C. § 1302;  Santa Clara Pueblo,
436 U.S. at 61, 98 S.Ct. 1670;  Randall v.
Yakima Nation Tribal Court, 841 F.2d 897,
899–900 (9th Cir.1988).

77. See U.S. Const. amend.  V;  cf.  Fed.
R.Crim.P. 7(a)(2).

78. See Navajo Nation Code tit. 1.

79. Treaty between the United States of Amer-
ica and the Navajo Tribe of Indians, June 1,
1868, U.S.-Navajo, 15 Stat. 667.
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Washington City, proceed at once to
cause the offender to be arrested and
punished according to the laws of the
United States.80

A second clause, speaking expressly about
Indians, is analogous:

If bad men among the Indians shall
commit a wrong or depredation upon the
person or property of any one, white,
black, or Indian, subject to the authority
of the United States and at peace there-
with, the Navajo tribe agree that they
will, on proof made to their agent, and
on notice by him, deliver up the wrong-
doer to the United States, to be tried
and punished according to its laws.81

Means argues that even if the Navajo Na-
tion at one time possessed the sovereign
power to assert criminal jurisdiction over
nonmember Indians, it relinquished that
right by entering into the 1868 Treaty,
which requires that the Navajo Tribe de-
liver the wrongdoer to the United States,
to be tried and punished according to fed-
eral, not Indian, law.  Means also argues
that the 1990 Amendments to the Indian
Civil Rights Act cannot abrogate the pro-
tections to which he is entitled under the
1868 Treaty because Congress has never
expressly abrogated the treaty.

The Navajo Nation, however, argues
that a discussion between General Sher-
man and the Navajo Chief Barboncito dur-
ing the treaty negotiations expresses an
understanding that the Navajo were enti-
tled to ‘‘drive out’’ raiders from the Ute
and Apache tribes who might molest them,
and that the Indian ‘‘bad men’’ clause
therefore meant to confer jurisdiction over
nonmember Indians, not to remove it.

The Navajo Nation also suggests that we
are bound to defer to the understanding of
the treaty expressed well over a century
after its adoption by the Navajo Nation
Supreme Court.  That court found that
the 1868 Treaty provides for criminal ju-
risdiction over Means because he entered
the Navajo Nation, married a Navajo
woman, and engaged in business and civic
activities while residing on the reservation.

[11] We accept neither argument be-
cause the 1868 Treaty does not conflict
with, and is easily reconciled with, the
language of the 1990 Amendments to the
Indian Civil Rights Act that recognizes the
inherent sovereign power of the tribe.  A
common sense understanding of the treaty
language would be that the United States
was obligating itself to protect the Navajos
from ‘‘bad men,’’ of whom the world is
never short, and the Navajos were obligat-
ing themselves to turn the ‘‘bad men’’ over
to the United States when appropriate un-
der the specified conditions.82  The treaty
obligates the United States to arrest and
punish offenders against the Navajo, under
federal law, but it does not say that the
Navajo cannot do so on their own, and
there is nothing in the treaty language
inconsistent with the concurrent jurisdic-
tion that we have recognized in other con-
texts.83

The remedies provided for by the 1868
treaty do not purport to be exclusive.  Un-
der the treaty, Indian offenders are to be
delivered to the United States for prosecu-
tion under federal law on request.  This
provision, however, is conditioned on a re-
quest from the United States’s agent.  The

80. Id.

81. Id.

82. Cf. Tsosie v. United States, 825 F.2d 393,
400–02 (Fed.Cir.1987);  Hebah v. United
States, 192 Ct.Cl. 785, 428 F.2d 1334, 1338–
40 (1970).

83. See Babbitt Ford, Inc. v. Navajo Indian
Tribe, 710 F.2d 587, 595–98 (9th Cir.1983);
Arizona ex rel. Merrill v. Turtle, 413 F.2d 683,
685–86 (9th Cir.1969);  see also Williams v.
Lee, 358 U.S. 217, 221–22, 79 S.Ct. 269, 3
L.Ed.2d 251 (1959).
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treaty conditions have not been fulfilled in
this case, so the rendition provision in the
treaty does not apply.  The United States
has not demanded that the Navajo turn
Means over for federal prosecution, and
the Navajo have chosen to prosecute
Means themselves in tribal court, which
the 1990 Amendments to the Indian Civil
Rights Act recognize they have the power
to do.

Conclusion

The Navajo Nation is empowered, under
the 1990 Amendments, to prosecute and
punish Indians for crimes even though
they are not members of the tribe.  The
denial of Means’s petition for a writ of
habeas corpus is

AFFIRMED.
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Background:  Defendant pled guilty in the
United States District Court for the Dis-
trict of Hawaii, David A. Ezra, J., to grow-
ing 2,349 marijuana plants. Defendant ap-
pealed.

Holding:  The Court of Appeals held that
ten-year sentence was not grossly dispro-

portionate to the offense and did not vio-
late the Eighth Amendment.

Affirmed.

1. Sentencing and Punishment O1490

Ten-year sentence imposed on defen-
dant after he pled guilty to possessing
2,349 marijuana plants was not grossly
disproportionate to the offense, and thus
did not violate the Eighth Amendment,
where sentence imposed was the minimum
sentence under the statute.  U.S.C.A.
Const.Amend. 8; Comprehensive Drug
Abuse Prevention and Control Act of 1970,
§ 401(b)(1)(A)(vii), 21 U.S.C.A.
§ 841(b)(1)(A)(vii).

2. Sentencing and Punishment O1483

In reviewing criminal sentences for
Eighth Amendment proportionality, the
Court of Appeals grants substantial defer-
ence to the broad authority that legisla-
tures necessarily possess in determining
the types and limits of punishments for
crimes.  U.S.C.A. Const.Amend. 8.

3. Sentencing and Punishment O1482

In reviewing criminal sentences for
Eighth Amendment proportionality, the
Court of Appeals rarely will be required to
engage in extended analysis to determine
that a sentence is not constitutionally dis-
proportionate.  U.S.C.A. Const.Amend. 8.

4. Sentencing and Punishment O1483

Generally, as long as the sentence im-
posed on a defendant does not exceed stat-
utory limits, the Court of Appeals will not
overturn it on Eighth Amendment
grounds.  U.S.C.A. Const.Amend. 8.

* This panel unanimously finds this case suit-
able for decision without oral argument.  See

Fed. R.App. P. 34(a)(2).


