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Honorable Ricardo S. Martinez

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA et al,

Plaintiffs,

    v.

STATE OF WASHINGTON  et al,

Defendants.

NO.  C70-9213

Subproceeding 11-2

LUMMI NATION’S
MEMORANDUM IN
OPPOSITION TO
KLALLAM MOTION FOR
SUMMARY JUDGMENT
with Motions to Strike

Noted on Motion Calendar:
July 23, 2012

 

INTRODUCTION

Jamestown S’Klallam, Lower Elwha Klallam, and Port Gamble S’Klallam Tribes

(collectively “Klallam”) ask the Court to enter summary judgment excluding from the Lummi

Nation’s Usual and Accustomed (U&A) fishing grounds certain marine waters located west of

Whidbey Island and east of a line between Trial Island and Point Wilson, despite the fact that the

Ninth Circuit has concluded that Judge Boldt intended to include those waters in Lummi’s U&A. 

ECF Dkt # 20032.  Klallam’s Motion, which comes thirty-eight years after Judge Boldt’s ruling
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on Lummi’s U&A and thirty-eight years after Lummi started fishing the disputed waters under

the authority of Judge Bolt’s ruling, should be denied because, inter alia, 

1. The evidence before Judge Boldt and the Ninth Circuit’s
interpretation of Judge Boldt’s judgment all support the
conclusion that Judge Boldt intended to include the disputed
waters issue within Lummi’s  U&A; 

2. Klallam relies on a geographical definition of the “Strait of Juan
de Fuca” adopted 5 years after the Boldt decision, ignoring the
definition that was in effect at the time the decision was entered;

3.  Klallam relies on statements of the parties in prior proceedings
after Judge Boldt’s death, which are wholly irrelevant to
determining Judge Boldt’s intent, instead of discussing the
evidence in front of Judge Boldt; and

4. Res judicata does not apply here, at least not against Lummi. 

PROCEDURAL BACKGROUND

In February 1974, after a three-week trial and a voluminous written record, Judge Boldt

entered Findings of Fact that “in general describe[d] some of the . . . marine areas within which

the [Lummi] tribe[] fished at the time of the treaties and wherein [the Lummi] . . . are entitled

to exercise their treaty fishing rights today”   United States v. Washington, 384 F.Supp. 312, 327

n.1 (W.D.Wa. 1974) (Final Decision # 1) (emphasis added).  Judge Boldt found:

The single most valuable fish resource [for the Lummis] was undoubtedly the
sockeye, which the Lummis were able to intercepts in the Straits on the annual
migration of the sockeye from the ocean to the Fraser River. . . . The Lummis had
reef net sites on Orcas Island, San Juan Island, Lummi Island, and Fidalgo Island,
and near Point Roberts and Sandy Pont. . . . These Indians also took . . . salmon
and steelhead . . . near the mouth of the Nooksack River, and steelhead . . . on
Whatcom Creek.   They trolled the waters of the San Juans for various species of
salmon. . . . 
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In addition to the reef net locations listed above, the usual and
accustomed fishing places of the Lummi Indians at treaty times included the
marine areas of Northern Puget Sound from the Fraser River south to the present
environs of Seattle, and particularly Bellingham Bay.  Freshwater fisheries
included the river drainage systems . . . emptying into the basy from Boundary
Bay south to Fidalgo Bay. 

384 F. Supp. At 360-61 (FF 45 & 46). Judge Boldt expressly left the door open for Lummi to

come back to court for additional U&A in the future:

“The parties or any of them may invoke the continuing jurisdiction of this court
in order to determine . . .  The location of any of a tribe’s usual and accustomed
fishing grounds not specifically determined in Final Decision #1 . . . 

384 F. Supp. At 419.  1

Fifteen years later, Klallam filed Subproceeding 89-2, seeking a determination that

Lummi’s U&A did not include “the Strait of Juan de Fuca,  Admiralty Inlet, which is the body

of water west of Whidbey Island, and the mouth of Hood Canal.”   ECF Dkt # 11209 (emphasis

added).  Klallam prevailed in the District Court, but the Ninth Circuit reversed as to Admiralty

Inlet, reasoning that the wording of Judge Boldt’s intentionally broad finding naturally included

in its sweep the waters between the southern end of Haro Strait and “the environs of Seattle”:

Determining Judge Boldt's intent with respect to “Admiralty Inlet” is . .
.  difficult.  Decision I is devoid of references to “Admiralty Inlet.” Thus, there
are no linguistic clues to compare, as there were for both of the other disputed
areas. Nevertheless, the Four Tribes argue that because this area was not
specifically named as part of the Lummi's usual and accustomed grounds and
stations, it was not intended to be included. This argument fails because there is
no indication that Judge Boldt recognized Admiralty Inlet as a region separate
from “Northern Puget Sound”; it is just as likely that this area was intended to be
included as that it was not.

  Paragraph 25 of the Permanent Injunction was modified in 1993; the quoted provision was left1

intact except for renumbering.  Dkt. #13599. 
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Geographically, however, Admiralty Inlet was intended to be included
within the “marine areas of Northern Puget Sound from the Fraser River south
to the present environs of Seattle.” Admiralty Inlet consists of the waters to the
west of Whidbey Island, separating that island from the Olympic Peninsula.
Admiralty Inlet would likely be a passage through which the Lummi would have
traveled from the San Juan Islands in the north to the “present environs of
Seattle.” If one starts at the mouth of the Fraser River (a Lummi usual and
accustomed fishing ground and station, see Findings of Fact 45 & 46) and travels
past Orcas and San Juan Islands (also Lummi usual and accustomed grounds and
stations, see Finding of Fact 45), it is natural to proceed through Admiralty Inlet
to reach the “environs of Seattle.” See Decision I, 384 F.Supp. at 360.

235 F.3d at 452. 

In April 2009, Klallam asked this Court to hold Lummi in contempt for opening fisheries

in the waters west of Whidbey Island.   Dkt. # 19223.  This Court refused to hold Lummi in

contempt, because the Ninth Circuit decision in 89-2 was ambiguous and appeared to include

at least some portion of the waters at issue. Dkt # 19277; Dkt # 19310.  This Court directed

Klallam to file a new subproceeding under Paragraph 25 of the Permanent Case Management

Injunction if they wished to pursue the matter further.  Id.  Klallam appealed this order to the

Ninth Circuit,  Dkt # 19342, which summarily affirmed the District Court ruling and dismissed

the appeal.   U.S. v. Washington, 400 Fed.Appx. 147 (9th Cir. 2010).

    On November 4, 2011, Klallam made its third attempt to exclude Lummi from the

waters west of Whidbey Island by filing the instant subproceeding.  Dkt # 19886.  In spite of the

fact that both the Ninth Circuit and Klallam themselves described the waters west of Whidbey

Island as being part of Admiralty Inlet in 89-2,  Klallam now contend that the courts have already

ruled that those waters are part of the Strait of Juan de Fuca and therefore not part of Lummi’s

U&A.  Klallam also redefine the term “Strait of Juan de Fuca” to include waters which they

admit were not at issue in subproceeding 89-2.
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MANY OF KLALLAM’S “UNDISPUTED” FACTS
ARE, IN FACT, DISPUTED

Klallam begins its Motion with a lengthy recitation of what it labels ‘undisputed’ facts.

Klallam MSJ at 3-18.  Many of these ‘facts’ are, in fact, in dispute. Lummi’s particularly

objections are discussed at length throughout this Response, but can be summarized as follows:

‘Undisputed’ Fact A: Klallam’s recitation of Judge Boldt’s findings as to Lummi’s

U&A is incomplete.  His complete findings as to Lummi’s U&A are set out below, and can be

found in Final Decision #1, 384 F. Supp. at 360-61, Findings of Fact 45 and 46, as supplemented

by the other FF regarding Lummi and the general statements of Judge Boldt in Final Decision

No. 1.  Klallam’s recitation is also incomplete insofar as it fails to discuss the evidence

underlying Judge Boldt’s findings.  That evidence is discussed below. 

‘Undisputed’ ‘Facts’ C & D: What Klallam describes as the ‘official federally-

recognized geographic boundaries of the Strait of Juan de Fuca’ may be accurate reflections of

what the Board on Geographic Names has delineated as these areas, but such determinations are

irrelevant and immaterial here.  The quoted definitions were adopted in 1979, 5 years after Judge

Boldt’s ruling, and Klallam makes no attempt to show that these definitions were called to the

attention of any Court.  Moreover, the Board’s definitions are not binding on the federal courts,

and do not help this Court determine Judge Boldt’s intent. 

‘Undisputed’ Fact E:  Klallam’s history of Subproceeding 89-2 is incomplete and

largely irrelevant.   Klallam has focused on the parties’ statements, and not what the courts ruled.

The parties’ statements are not probative of the courts’ intentions.  In addition, Klallam quotes

from a Declaration that was ruled inadmissible, and recites a ruling by Judge Coyle that was
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reversed in relevant part.  In addition, Klallam conveniently fails to disclose to the Court the

many statements it made in Subproceeding 89-2 that are contradicted by its statements here. 

In addition to the above problems, Klallam states in its Motion that “[t]he Courts have already

determined that neither the Strait of Juan de Fuca  nor the Waters West of Whidbey Island is

included within Lummi’s U&A.”  Klallam  MSJ at p. 19:16-18.  This statement is false as to

the waters west of Whidbey Island.   The Ninth Circuit expressly held that Lummi’s U&A

includes Admiralty Inlet, which the Ninth Circuit defined as follows:

Admiralty Inlet consists of the waters to the west of Whidbey Island, separating
that island from the Olympic Peninsula. 

Lummi, 235 F.3d at 452.  

STANDARD FOR SUMMARY JUDGMENT

 The standards for summary judgment are well-known: 

Rule 56 of the Federal Rules of Civil Procedure governs summary judgment
motions, and provides in relevant part, that “[t]he judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” FED. R. CIV. P. 56(c). In determining whether an
issue of fact exists, the Court must view all evidence in the light most favorable
to the nonmoving party and draw all reasonable inferences in that party’s favor.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-50, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986); Bagdadi v. Nazar, 84 F.3d 1194, 1197 (9th Cir.1996). A
genuine issue of material fact exists where there is sufficient evidence for a
reasonable factfinder to find for the nonmoving party. Anderson, 477 U.S. at 248,
106 S.Ct. 2505. The inquiry is “whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is so one-sided that one
party must prevail as a matter of law.” Id. at 251-52, 106 S.Ct. 2505. The moving
party bears the burden of showing that there is no evidence which supports an
element essential to the nonmovant’s claim. Celotex Corp. v. Catrett, 477 U.S.
317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Once the movant has met this
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burden, the nonmoving party then must show that there is in fact a genuine issue
for trial. Anderson, 477 U.S. at 250, 106 S.Ct. 2505.

 
Prime Start Ltd. V. Maher Forest Products Ltd., 442 F.Supp 2d 1113 (W.D.Wa. 2006).

STANDARD FOR INTERPRETING A FINAL JUDGMENT
IN UNITED STATES V. WASHINGTON  

When interpreting a prior judgment, this Court’s task is to construe the judgment so as

to give effect to the intention of the issuing court.  Narramore v. United States, 852 F.2d 485,

490 (9th Cir.1988).  In determining Judge Boldt’s intent, the only relevant evidence is (1) the

evidence which was considered by Judge Boldt when he made his findings, and (2) evidence

indicative of a contemporary understanding of the geographical terms used by him. 

Muckleshoot Tribe v. Lummi Indian Tribe, 141 F.3d 1355, 1359-60 (9th Cir. 1998).  Put

another way, the determination as to Judge Boldt’s intent “is to be based on the record before

Judge Boldt as of [1974], when he established the [Lummi’s] U & A, but may also include

additional evidence if it sheds light on the understanding that Judge Boldt had of the geography

at the time.”  Paraphrasing Upper Skagit Indian Tribe v. Washington, 590 F.3d 1020, 1024-25

(9th Cir. 2010). Latter-day evidence that was not in front of Judge Boldt is neither relevant nor

admissible.  Muckleshoot, 141 F.3d at 1360.

The ultimate issue in this subproceeding is whether a prior decision entered by Judge

Boldt in 1974, together with a prior decision entered by the Ninth Circuit in Subproceeding 89-2,

exclude Lummi from fishing the marine waters west of Whidbey Island and east of a line

between Trial Island and Point Wilson.  As the party seeking relief, Klallam has the burden of

proof.  Upper Skagit v. Washington, 590 F.3d 1020, 1023 (9  Cir. 2010).  th
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The Ninth Circuit has developed a special two-step process for determining Judge Boldt’s

intent with regard to a Tribe’s U&A.  Id.  First, Klallam must prove that a term used by Judge

Boldt to describe Lummi’s U&A is ambiguous or that he intended something other than the

apparent meaning of the terms he used to describe Lummi’s U&A.  Id.  If so, then Klallam must

prove there was no evidence before Judge Boldt showing that Lummi fished the waters west of

Whidbey Island or traveled there en route from the Fraser River to the Seattle area.  Id. 

That process resembles statutory construction, with important distinctions.   First, the

“documents and evidence the court relied upon, which are the rough equivalent of legislative

history, play a much larger and more definitive role in interpreting the judicial text than do

traditional components of legislative history in statutory interpretation.   Id.   Second,  the

“language of the court must be read in the light of the facts before it”.  Id.  Third, the reviewing

court should construe ambiguous judgments “as to give effect to the intention of the issuing

court.” Id.  Finally, the court may consider extrinsic evidence if it sheds light on the

understanding that Judge Boldt had of the geography in question.  Muckleshoot,  235 F. 3d at

433; Lummi, 235 F.3d at 45; Upper Skagit, 590 F.3d at 1023-1025.  Extrinsic evidence is not

necessary if there are definitions in the record themselves and the maps known to be used by the

Court.  Dkt # 18724 at pg. 7.  

Klallam acknowledge these standards at page 19 of their brief, but then focus nearly all

their argument on (1) statements made by or apparent intentions of the parties rather than on the

intentions of Judge Boldt, who issued the judgment, and the Ninth Circuit, which construed it,

and (2) an irrelevant definition of “Strait of Juan de Fuca” adopted years after the Boldt decision.
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ARGUMENT

A. The evidence in the record shows that Judge Boldt considered
the waters west of Whidbey Island to be part of “Northern
Puget Sound” as he used that term.  

In determining Lummi’s U&A, Judge Boldt relied heavily on the report of Dr. Barbara

Lane, an expert historical anthropologist whose testimony Judge Boldt found to be exceptionally

well-researched and authoritative. 384 F. Supp. at 350.  Dr. Lane’s report details the multitude

of areas in which the predecessors to the present-day Lummi fished:

While it is not possible to pinpoint every fishing site used by ancestors of
the present Lummi Tribe of Indians prior to the Treaty of Point Elliott, it is
feasible to indicate the general area of their traditional fishing operations . . . .

The pre-Treaty Lummi . . . owned reefnet locations in the San Juan
Islands, off Point Roberts, off Lummi Island and Fidalgo Island. 

. . . . .
[In addition to Lopez and Fidalgo Islands,] [o]ther Lummi reefnet grounds

were located off Shaw Island, Orcas Island, Waldron Island and off Cherry Point
on the mainland. 

. . . . .

In addition to using the reefnetting grounds noted above, the ancestors of
the present Lummi Tribe of Indians also trolled for salmon in the contiguous salt
waters of Haro and Rosario Straits and in the islands, speared them in the bays
and streams of the mainland, and took them by means of weirs and traps in the
rivers.  .  .  . 

The traditional fishing areas discussed thus far extended from what is now
the Canadian border south to Anacortes. . . . 

. . . . .

In addition to the home territory discussed to this point, Lummi fisherman
were accustomed . . .  to visit fisheries as distant as the Fraser River in the north
and Puget Sound in the south. 
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Trial Exhibit USA-30 at 24-25 (copy attached to the Declaration of Mary Neil filed herewith). 

 Dr. Lane declared that the fact “that these Indians traveled widely and frequently throughout the

waters of the Sound and the Straits is commented on by numerous early observers.”  Id. at 25. 

 She concluded that Lummi utilized fishing sites “in the Straits and bays from the Fraser River

south to the present environs of Seattle.”  Id. at 26.

Dr. Lane’s testimony regarding Lummi halibut fishing also supports the conclusion that

Judge Boldt intended to include the waters at issue in Lummi’s U&A.  In her Lummi report, Dr.

Lane noted that Lummi had “other important fisheries, including halibut banks . . .” USA-30 at

24.   Dr. Lane did not further explain the location of those halibut banks in her Lummi report

because “ the discussion here is limited to salmon (including steelhead) fisheries.”  Id.  However,

in her report on treaty-time Indian fishing she stated: “Halibut are found in banks of about 30

fathoms in the ocean and straits. . . .”  USA -20 at  5.  Later she added: “Both within the straits

and off the west coast in the open sea there were halibut banks known to the Indians . . . .”  Id.

at 18.  While this testimony does not definitively establish the location of the halibut banks that

Lummi fished, it is additional evidence from which Judge Boldt could have concluded that

Lummi U&A included the waters at issue here. 

Judge Boldt’s findings themselves support the conclusion that the disputed waters are

part of Lummi’s U&A.   He first discussed reef netting and the various specific sites called out

in Dr. Lane’s testimony, which included all of the San Juan Islands and Fidalgo Island, which

is located immediately north of Whidbey Island and which correlates to Dr. Lane’s reference to

Anacortes. 384 F. Supp. at 360.  Following Dr. Lane’s more specific description, Judge Boldt

found that “[i]n addition to the reef net locations listed above, the usual and accustomed fishing
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places of the Lummi Indians at treaty times included the marine areas of Northern Puget Sound

from the Fraser River south to the present environs of Seattle, and particularly Bellingham Bay.” 

384 F. Supp. at 360-61 (emphasis added).

One thing that is immediately obvious from Judge Boldt’s phrasing of this last finding

is that he did not understand the term “Puget Sound” to mean the same thing as Dr. Lane.  Dr.

Lane she testified that Lummi partook in fisheries as widely separated as “the Fraser River in

the north and Puget Sound in the south,”  USA-30 at 25 (emphasis added), while Judge Boldt

included both the mouth of the Fraser River in Canada and Bellingham Bay in the term

“Northern Puget Sound.”  384 F. Supp. at 360.   

The second thing that is obvious from Dr. Lane’s testimony and Judge Boldt’s findings

is that both of them used general geographical descriptors broad enough to include the waters

in dispute here.  Judge Boldt used this broad language because it was “impossible” to be more

precise in light of difficulties of proving Indian fishing patterns 125 years after the fact.  384

F.Supp. at 353.  Dr. Lane specifically cautioned that “it would be impossible to compile a

complete inventory of any tribe’s usual and accustomed grounds and stations.  Such an inventory

is possible only by designating entire water systems,”  USA-20 at 20 (emphasis added), which

is exactly what Judge Boldt did when he included all the marine waters between the Fraser River

and the environs of Seattle in his Lummi findings. Dr. Lane further warned that any attempt to

be more specific would result in “a spurious kind of accuracy”, id., that would be misleading to

all concerned.   

As for maps that might be relevant to Lummi’s U&A, Judge Boldt made an express

reference to USA-62, the only map that both (1) depicts the location of the Strait of Juan de Fuca,
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AND (2) can be definitively shown to have been relied upon by Judge Boldt in his Lummi

findings. 384 F. Supp. at 360-61.  This map places the Strait of Juan de Fuca directly below

Vancouver Island, not to the east of it.  USA-62 also shows Haro and Rosario Straits (which

Judge Boldt found to be part of Lummi’s U&A) extending into the area in dispute.  

Is this evidence sufficient to support a finding that Lummi fished the disputed waters? 

The answer is undoubtedly “Yes”,  because it is basically the same quality and quantity of

evidence on which the Ninth Circuit relied upon to conclude that Tulalip fished these same

waters:

Beyond noting that “undoubtedly” Tulalip ancestors “fish[ed] on the west coast
of Whidbey Island,” Dr. Lane was not willing to draw a conclusion concerning
the precise location of Tulalip fishing in the open waters off of Whidbey Island
because of the lack of specific documentation. Dr. Lane noted that records of
marine fishing are almost nonexistent and that, with the exception of specific
salmon and halibut banks, the open waters of Puget Sound were available to any
tribe for fishing. Tulalip elders testified that their ancestors circumnavigated
Whidbey Island for the purpose of fishing.

Given 1) evidence of Tulalip fishing on Whidbey Island, 2) the communal
nature of Indian marine fishing, and 3) documentary evidence that the Tulalips
fished the San Juan Islands and as far north as Point Roberts, it is reasonable to
conclude that the Tulalips also fished the nearby waters off the west coast of
Whidbey Island. The record nowhere suggests a competing inference that Tulalip
predecessors did not fish the entire west coast of Whidbey Island.
. . . . .

Finally, the record indicates that the Tulalips traveled regularly and
extensively in Puget Sound, around the San Juan Islands, and up the west coast
of Whidbey Island. While travel through an area and incidental trolling are not
sufficient to establish an area as a usual and accustomed fishing ground, see The
Boldt Decision, 384 F.Supp. at 353, frequent travel and visits to trading posts
may support other testimony that a tribe regularly fished certain waters. As Dr.
Lane said, “[I]t is clear that in common with the other coastal people [the
Tulalips] were accustomed to travel widely in their canoes and to harvest such
fish as were accessible to them.”

United States v. Lummi, 841 F.2d 317, 319-20 (9th Cir. 1988).
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B. Klallam’s reliance on a geographical definition adopted five
years after Judge Boldt’s decision is misplaced; Lummi moves
to strike all references thereto.

Instead of looking at the evidence in front of Judge Boldt,  Klallam employ a technique2

that  injects a “spurious kind of accuracy” into the proceedings, without showing that it bears any

relation to Judge Boldt’s intentions.  The most glaring example of this fault is  Klallam’s reliance

upon a definition of the “Strait of Juan de Fuca” adopted in 1979 by the Board of Geographic

Names, which includes all of the waters west of Whidbey Island as part of the “Strait of Juan de

Fuca”.   Klallam MSJ at 5.  Klallam argue that because the Ninth Circuit concluded that Judge

Boldt did not intend to include the Strait of Juan de Fuca in Lummi’s U&A findings, then Judge

Boldt must have intended to exclude any marine area that falls within the Board’s definition of

the Strait.  There are a multitude of problems with this argument. 

First, this argument makes no logical sense.  Judge Boldt could not have intended to use

the 1979 definition, because it was adopted after Judge Boldt issued his 1974 decision. Klallam

tries to direct the Court’s attention away from this timing problem  by stating that the quoted

definitions were in effect “at all times during and after Subproceeding 89-2".  Klallam MSJ at

5.   However, Klallam cannot, and do not, dispute that the issue in the present subproceeding (11-

2) is whether Judge Boldt intended to include the waters east of the Strait of Juan de Fuca and

west of Whidbey Island in Lummi’s U&A. The only evidence relevant to this subproceeding is

(1) evidence that was in front of Judge Boldt at the time he made his decision, and (2) extrinsic

   Klallam go to great lengths to avoid discussing Judge Boldt’s intent.  For example, at page2

28, ll 11-14 of their Motion, Klallam misquote this Court by omitting (and, of course, not discussing)
this Court’s desire to consider the evidence before Judge Boldt which may have informed his inclusion
of the ‘waters of Northern Puget Sound from the mouth of the Fraser River to the environs of Seattle’
in Lummi U&A.
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evidence, if the definitions and maps in the record are insufficient and only if it sheds light on

the understanding that Judge Boldt had of the geography in 1974. Lummi, 235 F.3d at 450;

Order on Motions For Summary Judgment, DKt # 18724 at pg. 7.  Since Judge Boldt could not

possibly have relied on definitions adopted by the Board five years after he rendered his decision,

and since the Board’s 1979 definition was not contemporaneous with that decision, it is

irrelevant and inadmissible. 

At the time of Judge Boldt’s decision, the Board’s definition of the Strait of Juan de Fuca

limited that appellation to approximately 80 miles of waters located between Vancouver Island

and the Olympic Peninsula. Declaration of Gerold Gabrisch at ¶ 11 & Ex. 8.  This description,

adopted by the Board in 1953, necessarily excludes from the Strait the waters at issue here.    

See Exhibit 8 to Gerold Gabrisch Declaration.  The 1953 definition comports exactly with the

location of the Strait illustrated on Exhibit USA-62, on which Judge Boldt relied to enter his

findings as to Lummi’s U&A.  384 F.Supp. at 360-361.  If the Board’s definitions have any

relevance to this proceeding, the definition in effect at the time of Judge Boldt’s decision must

be used.  Muckleshoot Tribe v. Lummi Tribe, 141 at 1359-60 (The only evidence relevant to

determining Judge Boldt’s intent is (1) the evidence that was in front of him when he made his

decision, and (2) evidence indicative of the contemporary understanding of the geographical

terms used by him).   And under the 1953 definition, the disputed area is not excluded from

Lummi’s U&A.

The second problem with Klallam’s reliance on the Board’s 1979 definition of “the Strait

of Juan de Fuca” is that the Ninth Circuit’s understanding of the term in 89-2 was clearly

different than the Board’s.  The Circuit specifically referred to the Strait of Juan de Fuca as lying
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“to the west of Puget Sound”, 235 F.3d at 451-52; the Board’s 1979 definition currently has the

Strait of Juan de Fuca lying north of Puget Sound, not west of it.  Gabrisch Declaration at

Exhibits 1 & 3.   In addition, the Ninth Circuit described Admiralty Inlet as including “the waters

west of Whidbey Island”, which statement is also inconsistent with the Board’s 1979 definition. 

The Ninth Circuit therefore could not have had the Board’s 1979 definition in mind when it

described the Strait as lying west of Puget Sound. 

Because the task at hand is to determine what was intended by Judge Boldt’s reference

to the “marine waters of Northern Puget Sound” and because he unquestionably included areas

far outside the Board definition in his usage of the term “Puget Sound”, the Board’s 1979

definition sheds no light whatsoever on the issue of his intent.

Perhaps recognizing the fatal flaws in their argument, Klallam also contend that the

Board’s 1979 definition is binding on the federal courts regardless of the courts’ intent.  In other

words, Klallam takes the position that even if the definition is clearly at odds with the courts’

intentions and will result in an outcome not intended by the courts, it is binding and must be

adopted.  Klallam are wrong for at least four reasons.  

First, the Board’s definitions are not binding on the federal courts. Definitions

promulgated by the Board are binding only on “departments, bureaus and agencies of the Federal

Government”.   43 USC §364e.  The federal judiciary is not a “department”,” bureau” or

“agency” of the federal government.  See, e.g., In re Sundance Corp., Inc., 149 B.R. 641, 662

(E.D.Wash.1993) (federal court personnel not liable under MTCA when acting as bankruptcy

custodian because “[t]he federal judiciary is not an agency of the federal government”.) 
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Second, retroactively applying a definition to a judicial decision when the definition did

not exist at the time of the decision is completely at odds with the requirement that a reviewing

court ascertain the actual intent of the court that issued the judgment; it also raises due process

concerns. 

Third, the Ninth Circuit has already recognized that Judge Boldt intended different

meanings to the same words, depending upon the context.   See, e.g., Upper Skagit, 590 F.3d at

1025 (“the fact that Judge Boldt defined “Puget Sound” in one instance as including Skagit Bay

and Saratoga Passage does not mean that references to “Puget Sound” in other U & As always

include those same areas. If anything, the judge's inclusion of reference points in one U & A but

not in another indicates a lack of intent to include them generically”).  Application of a single

rigid definition propounded by someone other than Judge Boldt would  defeat, rather than carry

out, Judge Boldt’s intent.  

Fourth, extrinsic evidence such as the Board’s 1979 definition is unnecessary and

inappropriate where there is already a map in the record (Ex-62) from which the Court can infer

Judge Boldt’s intent.  For this reason, Lummi moves to strike all references to the Board’s 1979

definition from the record.  3

  C.  Lummi moves to strike other irrelevant and inadmissible
evidence relied upon by Klallam. 

In addition to relying on a post-hoc definition of “the Strait of Juan de Fuca”, Klallam

relies on evidence that was ruled inadmissible in prior proceedings,  self-serving maps created

   The pages/lines to be stricken include: p. 4:12-23, p. 5:1-23,  p.6:1-6 & n 8, p. 23 at nn.23 &3

25, p. 27:7-8 & n. 32.  
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by Klallam’s own employees, and statements made by Lummi in prior proceedings.  All of this

evidence is irrelevant, and should be stricken from the record herein.

1. Motion to Strike Barbara Lane’s 1989 Declaration: On pages 7-8 of

their Motion, Klallam quote from the 1989 Declaration of Dr. Barbara Lane as whether she had

intended to include the Strait of Juan de Fuca or Admiralty Inlet in Lummi’s U&A. However,

the Ninth Circuit has expressly rejected the use of latter-day declarations from Dr. Lane as

evidence of Judge Boldt’s intent:

The Lummi argue that Judge Coyle improperly considered Dr. Lane's declaration
because it constituted latter-day testimony which, after Muckleshoot, is not proper
evidence of Judge Boldt's intent. Muckleshoot held-in a different subproceeding,
but one which also involved the Lummi and Dr. Lane-that “to treat the definition
of the phrase [‘present environs of Seattle’] first articulated by Dr. Lane in her
August 1995 deposition as having been adopted by Judge Boldt in 1972 is pure
speculation. Accordingly, the district court erred by considering Dr. Lane's latter-
day testimony as evidence of Judge Boldt's intended meaning.” 141 F.3d at 1359-
60.

Lummi, 235 F.3d at 450, citing  Muckleshoot Tribe v. Lummi Indian Tribe, 141 F.3d 1355.  

It is grossly misleading for Klallam to quote Dr. Lane’s Declaration to the Court as if it had some

relevance to the issues here.  All references to Dr. Lane’s latter-day Declaration(s) should be

stricken from Klallam’s  pleadings.  4

2. Motion to Strike Klallam’s self-serving maps designating the waters west of

Whidbey Island as part of the Strait of Juan de Fuca:  In addition to the other inadmissible

and irrelevant evidence, Klallam submits a Declaration from their GIS analyst Sarah Burlingame,

with four maps attached.  Dkt # 20029.  Each of those maps was created by Ms. Burlingame

 Klallam references Dr. Lane’s Declaration at the following pages/lines: p. 7:17-22, p. 8:1-3,4

p. 12:21-22, p. 13:1-4, p. 16:15-21, p.17:1-4, all of which should be stricken from the record. 
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using an unidentified Washington Department of Ecology base map; Ms. Burlingame does not

explain why, given the issues here, she chose to use a DOE map instead of the usual NOAA or

Washington Department of Fish & Wildlife maps used by state and tribal fisheries managers. On

each map, Ms. Burlingame has designated waters east of Vancouver Island and west of Whidbey

Island to be part of the Strait of Juan de Fuca.   Klallam then relies on those maps to support its

claim that the waters west of Whidbey Island are part of the Strait of Juan de Fuca (which is not

part of Lummi’s U&A) , rather than part of Admiralty Inlet (which is).  However, placement of

the Strait of Juan de Fuca between Vancouver Island and the Olympic Peninsula is consistent

with the dictionary definition of a ‘strait’: “a narrow channel joining two larger bodies of water.” 

American Heritage Dictionary of the English Language (Houghton Mifflin 4  Ed. 2009). th

Even more importantly, the map that Judge Boldt cited when he entered his finding as

to Lummi’s U&A-- Exhibit USA-62   -- places the Juan de Fuca Strait directly below Vancouver5

Island, not to the east of it.  From this map alone, it is reasonable to conclude that Judge Boldt

viewed the eastern extent of the Strait of Juan de Fuca to be at approximately Angeles Point, a

location well west of Lummi’s management line.  To Lummi’s knowledge, none of the maps

before Judge Boldt in 1974 place the Strait of Juan de Fuca as far east as either the Klallam’

manipulated maps or the Board’s 1979 definitions. 

  For all these reasons, Klallam’s self-serving decision to move the “Strait of Juan de Fuca”

label to the east is yet another attempt by Klallam to mislead the Court into thinking that there

is a generally accepted definition of the “Strait of Juan de Fuca” that includes the disputed

   Klallam have admitted that USA 62 “includes a clearly marked Strait of Juan de Fuca….” 5

Dkt # 11348 at p. 15.
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waters.  Ms. Burlingame’s maps are inaccurate and misleading, and should be stricken from the

record.   

3. Motion to Strike Klallam’s discussion of Lummi’s statements in other

subproceedings:    Klallam devote much of their argument to discussing what the parties to this

subproceeding have said to other judges over the years subsequent to the entry of the original

judgment.  Those statements or representations do not have any relevance to what Judge Boldt

intended unless it can be shown that the statements were made to Judge Boldt and that he agreed

with them.  The Klallam have not attempted to make such a showing. 

Nor could Klallam do so.  Klallam primarily direct the Court’s attention to statements

made to District Court Judges Coyle and Rothstein in Subproceeding 89-2, filed five years after

Judge Boldt passed away .  Klallam apparently hopes the Court will attribute those judges’6

interpretation of Judge Boldt’s decision to the Ninth Circuit.  The fatal flaw in Klallam’s

problem with this approach is that the Circuit found that Judge Coyle and Judge Rothstein had

an incorrect understanding of Judge Boldt’s intentions as to Lummi’s U&A.  Lummi, 235 F.3d

at 452.  Thus, the proceedings before those judges are not helpful in discerning Judge Boldt’s

intent.  

It is possible that Klallam are asserting that statements made by Lummi in other

subproceedings constitute “judicial admissions” that are binding on Lummi here.  However,

Lummi has not found any authority for treating statements made in trial briefs and memoranda

filed in other proceedings as judicial admissions.   Cf. American Title Insurance Company v.

Lacelaw Corp., 861 F.2d 224, (9th Cir. 1988)(Ninth Circuit held that while statements in a trial

 Judge Boldt died on March 18, 1984.6
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brief or memoranda in the same proceeding can be considered judicial admissions in the court’s

discretion, the trial court did not err when it refused to treat a statement in a brief as a judicial

admission).   Moreover, the Ninth Circuit has adopted the rule that judicial estoppel applies only7

if the position taken by the party in the prior proceeding was actually adopted by the court in the

prior proceeding.   Masayesva v. Hale, 118 F.3d 1371, 1382 (9th Cir. 1997) (rejecting Navajo’s

argument that Hopi should be judicially estopped from seeking owelty because “no court ever

adopted the original Hopi position that the partition would not result in an owelty payment”.)  

Klallam does not mention this requirement, much less try to convince the Court the requirement

has been met here.  

In any event, the quotes Klallam cite do not support their position.  For example, Klallam

direct the Court’s attention to an affidavit from Dr. Wayne Suttles submitted on Lummi’s behalf

in Subproceeding 89-2.  The affidavit stated that Lummi historically fished the disputed area,

which he described as “the body of water partially enclosed by the San Juan Islands, southeastern

Vancouver Island, the northeastern Olympic Peninsula and Whidbey Island”, and collectively

labeled “the eastern Strait of Juan de Fuca”. Klallam MSJ at 9, quoting Dkt # 13810.  Klallam’s

theory seems to be that since Lummi’s expert chose, as a matter of convenience, to describe these

waters as “the eastern Strait of Juan de Fuca”, Lummi cannot now claim that these waters are not

part of the “Strait of Juan de Fuca” as that term was used by Judge Boldt and the Ninth Circuit. 

 Klallam are wrong for at least two reasons.  

 This Court has ruled that each subproceeding is to be considered a separate proceeding for7

purposes of finality rules like res judicata, and collateral and judicial estoppel.  See, e.g.  U.S. v.
Washington, 2008 WL 6742751 (W.D.Wash. 2008)(In refusing to permit Samish Tribe to relitigate its
status as treaty tribe, Court states “As judgment is entered in each subproceeding, that judgment is no
less final for the fact that other subproceedings are ongoing.”).
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First, it cannot be disputed that the Ninth Circuit has ruled that some, if not all, of the

waters included by Dr. Suttles in the “eastern Strait of Juan de Fuca” are part of Lummi’s U&A

-- Admiralty Inlet, defined by the Ninth Circuit as the “waters west of Whidbey Island”.   253

F.3d at 452.   This is indisputable evidence that the Ninth Circuit did not adopt Dr. Suttle’s

definition of the term “Strait of Juan de Fuca”.      

Second, the fact that Lummi’s expert used a shorthand label in a subproceeding in front

of Judge Rothstein is neither relevant to nor determinative of the intentions of Judge Boldt or the

Ninth Circuit. This is especially true when the shorthand was never in front of Judge Boldt or

Judge Coyle. 

For all the foregoing reasons, Klallam’s extensive discussion of what Lummi said in prior

proceedings must be considered a red herring, intended to distract the Court from the real issue

here: Judge Boldt’s intentions as to the western boundary of Lummi’s U&A. But if the Court

disagrees that Lummi’s statements are irrelevant, then the Court must also hold that Klallam is

bound by the multitude of contradictory statements it has made in prior proceedings. 

For example, Klallam’s Request for Determination in 89-2 complained that “the Lummi

Tribe has attempted to expand its adjudicated usual and accustomed fishing places to include the

Strait of Juan de Fuca, Admiralty Inlet, which is the body of water west of Whidbey Island, and

the mouth of Hood Canal.”  Dkt # 11209 at 7(emphasis added).  In that same subproceeding,

Klallam described the Strait of Juan de Fuca as “the body of water between Port Angeles and

Vancouver Island”.  Dkt # 11387.  Klallam now does an “about-face”, and claims that the waters

west of Whidbey Island are part of the Strait of Juan de Fuca, which (Klallam now says) lies to
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the east of Vancouver Island.  Similarly, in Subproceeding 80-1, Klallam stipulated that portions

of Catch Reporting Areas 6 and 9 are part of “Puget Sound”.  Declaration of Mary Neil.  

A more detailed list of Klallam’s confusing and contradictory statements in 89-2 is

contained in the Declaration of Mary Neil filed herewith.  Suffice it to say that the record in 89-2

does not show a consistent pattern of the parties treating the waters at issue here as part of the

Strait of Juan de Fuca.  The parties’ statements in prior subproceedings should be disregarded

as red herrings and stricken from the record herein, because they do not help the Court determine

the intent of Judge Boldt and the Ninth Circuit. 

C. Both logic and linguistic clues from Judge Boldt and the
Ninth Circuit lead inexorably to the conclusion that none of
the waters between the San Juan Islands and the environs of
Seattle were excluded from Lummi’s U&A.  

In prior decisions, the courts have looked to the logic and “linguistic cues” that lie within

Judge Boldt’s decision.  Lummi, 235 F.3d 443 (9  Circuit used linguistic clues to discernth

whether Judge Boldt viewed the Strait of Juan de Fuca, Admiralty Inlet and the mouth of Hood

Canal as separate from Puget Sound, then reviewed the evidence on a map); see also Upper

Skagit , supra (Judge Boldt’s several references to ‘Puget Sound’ as a broad area and maps

indicate that ‘Puget Sound” encompassed a very broad region).  Here, all of those factors point

to including the disputed area within Lummi’s U&A.

The Ninth Circuit examined the evidence in front of Judge Boldt and took into account

his clearly stated premise to describe generally, broadly,  and without false precision the tribes’

usual and accustomed fishing areas.   253 F.3d at 452.  The Circuit concluded that the most

logical and natural way to read Judge Boldt’s description was to include the area between Haro
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Strait (which Judge Boldt specifically included  in Lummi’s U&A) and “the environs of Seattle”

by including the waters between Haro Strait and Whidbey Island.  Id.  These are the waters west

of Whidbey Island, which the Ninth Circuit expressly included within the term “Admiralty Inlet”. 

 Id. 

Moreover, the Ninth Circuit specifically noted that the Strait of Juan de Fuca was

bounded on the east by Puget Sound. Lummi, 235 F.3d  at 451-52.  Therefore, the Circuit must

have considered at least some portion of the waters west of the northern end of Whidbey to be

part of “Northern Puget Sound” (as it understood Judge Boldt to have used that term), because

otherwise the Circuit would have stated that the Strait was bounded on the south by Puget

Sound.

Klallam will undoubtedly try to draw a negative inference from the Circuit’s statement

that Admiralty Inlet consists of the waters to the west of Whidbey Island, “separating that island

from the Olympic Peninsula.”  235 F.3d at 452.  However, all of the disputed waters here do in

fact separate Whidbey Island from the Olympic Peninsula.  Gabrisch Declaration at Exhibit 9. 

Klallam will try to convince this Court that the “separation” is limited to the southern part of

Whidbey Island, but there is no textual basis in the Ninth Circuit’s decision for drawing that

conclusion.  Whidbey Island extends far north of the Olympic Peninsula, which means that some

of the separation between Whidbey Island and the Peninsula is the waters in dispute here.  If the

Circuit had intended to limit the separation to the small area west of the south end of Whidbey

Island, it would have said so. 

Moreover, the Ninth Circuit rejected a similar attempt by Lummi to limit the Tulalip

Tribe’s U&A to the waters west of the southern part of Whidbey Island:
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The Lummi concede that the Tulalips traditionally fished the southerly
portion of the west coast of Whidbey Island. Beyond noting that “undoubtedly”
Tulalip ancestors “fish[ed] on the west coast of Whidbey Island,” Dr. Lane was
not willing to draw a conclusion concerning the precise location of Tulalip
fishing in the open waters off of Whidbey Island because of the lack of specific
documentation. Dr. Lane noted that records of marine fishing are almost
nonexistent and that, with the exception of specific salmon and halibut banks, the
open waters of Puget Sound were available to any tribe for fishing. Tulalip elders
testified that their ancestors circumnavigated Whidbey Island for the purpose of
fishing.

Given 1) evidence of Tulalip fishing on Whidbey Island, 2) the communal
nature of Indian marine fishing, and 3) documentary evidence that the Tulalips
fished the San Juan Islands and as far north as Point Roberts, it is reasonable to
conclude that the Tulalips also fished the nearby waters off the west coast of
Whidbey Island. The record nowhere suggests a competing inference that Tulalip
predecessors did not fish the entire west coast of Whidbey Island.

United States v. Lummi, 841 F.2d 317, 319-20 (1988).   This is significant evidence that the

Ninth Circuit considers the waters west of Whidbey Island to be the broader area west of

Whidbey Island, south of Haro and Rosario Straits.  It is also significant that the Ninth Circuit

noted in that same opinion that “[o]ther tribes, including the Lummi, traditionally fished these

waters.”  Id. at 319.

In addition to being inconsistent with the evidence in front of Judge Boldt and the Ninth

Circuit’s prior rulings, Klallam’s position here is inconsistent both with logic and with the

evidence in front of Judge Boldt.  Klallam is effectively asking this Court to hold that  Lummi

has two U&A widely separated by what Klallam now define as the Strait of Juan de Fuca.  The

first U&A area consists waters from the mouth of the Fraser River south to a line drawn along

the beaches of the San Juan Islands; the second consists of  Admiralty Inlet and the waters south

thereof up to the environs of Seattle.  Judge Boldt’s discussion of reef netting (based on Dr.

Lane’s live testimony and USA-30) and Lummi fishing around the San Juan Islands both make
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it clear that Lummi reef nets extended into deep water beyond the beaches of the islands. 

Moreover, Klallam is asking the Court to believe that Lummi, who were highly skilled at

watercraft  at Treaty time, beached their canoes when the water west of San Juan Island became

the water south of San Juan Island and portaged their vessels along the beach to where the waters

turned into waters east of San Juan Island when they could again launch their canoes into the

water.  This is both unlikely and insulting to Lummi, whose ancestors were highly skilled at

watercraft and (according to Dr. Lane) traveled widely throughout all of these waters.   8

At pages 31-32 of their Motion,  Klallam argue that the Ninth Circuit could not really

have intended to include the waters west of Whidbey Island in Lummi’s U&A, because fishing

incident to travel through an area is in and of itself insufficient to establish usual and accustomed

fishing grounds.  There is no question that Klallam is wrong on this point, because otherwise the

Circuit would not have reversed the district court.   In fact, Klallam made this very argument to

the Circuit in their motion for rehearing, which motion was denied:

In reaching its holding that Admiralty Inlet was intended by Judge Boldt
to be part of the Lummi U&A, this court . . . looked at geography and held that
because it would “natural [for the Lummi] to proceed through Admiralty Inlet”
to get from one area of its U&A to another, Admiralty Inlet was intended to be
included within the Lummi U&A.  This is not a supportable interpretation of
Judge Boldt’s intent. 

Judge Boldt did not equate traveling through an area en route to a fishing
ground with establishing a U&A. . .  Consequently, it is not possible to infer a
“geographical” intent from the fact that the Lummi Tribe may have traveled
through Admiralty Inlet to reach their U&A in the environs of Seattle.

  Klallam offer the equally unlikely idea that Lummi would be just as likely to hug the shores8

of Whidbey Island (presumably after portaging along San Juan and Lopez shorelines) in order to reach
the narrow confines of Admiralty Inlet.  Klallam Motion at 30.  But according to Klallam, even this
water route is foreclosed by their position that the Strait of Juan de Fuca extends to the beaches along
Whidbey Island.
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Klallam Petition for Rehearing filed in 9th Circuit on 12/22/2000 (copy attached to Declaration

of Mary Neil).   The Ninth Circuit was presented with, and rejected, the same argument Klallam

makes now.  It is far too late for Klallam to challenge Lummi’s use of these waters as “mere

traveling”. 

In any event, Klallam completely misconstrues the Ninth Circuit’s ruling.  The question

before the Circuit was whether Judge Boldt’s geographic description of Lummi’s U&A excluded

the waters west of Whidbey Island, not whether there was sufficient evidence of fishing in those

areas to support a U&A finding.  Judge Boldt had already resolved the factual question of

whether Lummi had fished sufficiently in the areas through his broad, sweeping description of

Lummi’s U&A.   Dr. Lane testified that Lummi fishermen were “accustomed . . .  to visit

fisheries as distant as the Fraser River in the north and Puget Sound to the south”, USA-30 at 25,

and that “other fisheries in the Straits and bays from the Fraser River south to the present

environs of Seattle were utilized” by the Lummi.  USA-30 at 26 (emphasis added). In addition,

Judge Boldt explicitly ruled that in addition to its reef net sites, Lummi’s U&A included

Northern Puget Sound from the Fraser River south to the present environs of Seattle.  384 F.

Supp. At 360-61.  This is more than sufficient evidence to support a factual finding that Lummi

fished the areas described.  The Ninth Circuit was merely using the natural pathway from the San

Juan Islands south to Seattle as a means of understanding the area Judge Boldt was describing.

For all the above reasons, this Court should conclude that Klallam has not met, and

cannot meet, its burden of proving that Judge Boldt intended to exclude Lummi from the

disputed area. 
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D.  Klallam’ res judicata argument is another red herring. 

In spite of the overwhelming evidence (detailed above) that Judge Boldt and the Ninth

Circuit considered the waters in dispute to be within Lummi’s U&A, Klallam now asks this

Court to rule as a matter of law that Lummi cannot fish there.  One of the more puzzling

arguments made by Klallam is the argument that the issue of whether Lummi is entitled to fish

the disputed waters has been previously decided, and that res judicata bars any attempt by

Lummi to “relitigate” this issue.   Klallam SJ at 2.  One of the purposes of this subproceeding

is to give the Court an opportunity to determine, from the evidence in front of Judge Boldt, what

the Ninth Circuit meant by the words it used.   This issue -- the proper interpretation of the Ninth

Circuit’s ruling 89-2 -- has never been decided.  Res judicata simply has no application here. 

Moreover, the Ninth Circuit has expressed reluctance to apply res judicata to this

ongoing and unusually complex litigation:

Since the Boldt II court did entertain the primary right claims of three tribes,

presumably the Skokomish could have raised its primary right claim at that time.
Nevertheless, in the context of this complex litigation of Indian treaty fishing
rights in the Pacific Northwest, which has extended over more than a decade, we
do not believe that the Boldt II court's extension of an opportunity to request a
full evidentiary hearing in regard to its usual and accustomed fishing place
determinations required that the parties also submit their primary right claims.

U.S. v. Skokomish Indian Tribe, 764 F.2d 670, 672 (9th Cir. 1985).  

Additionally, res judicata applies only when there is an identity of causes of action

between the present and prior proceedings.  See, e.g., Nordhorn v. Ladish Co., Inc., 9 F.3d

1402, 1404 (9th Cir. 1993)(“In order to bar a later suit under the doctrine of res judicata, an

adjudication must . . . involve the same “claim” as the later suit . . . “).    Klallam admits that at
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least part of the waters in dispute now --  WDFW Salmon Management Areas 6A and 7 -- were

not included in Subproceeding 89-2,  Klallam MSJ at p. 15, and Judge Rothstein held that

Lummi’s Cross-Request for Determination covered the same geographic areas raised by

Klallam’s RFD. Dkt.# 16550 (9/1/98)(copy attached to Declaration of Mary Neil). Since Area

7 includes a significant portion of the area now in dispute,  Gabrisch Declaration at Exhibits 5-7,

11, 12,  there is no identity of causes of action, and res judicata therefore does not apply. 

Compare the Ninth Circuit’s holding in Skokomish: 

In this case, the Skokomish, in Boldt I, and the Suquamish, in Boldt II,
had asserted claims for a determination of only their usual and accustomed
fishing places. The court did not hold that further treaty fishing claims were
barred, stating only that its specific findings, if not objected to, would become
final. Also, the court contemplated the possibility of future primary rights
litigation in its statement that it would allow three tribes, including the
Suquamish, to bring their claims later if they could not resolve their differences
among themselves. Finding 7, 459 F.Supp. at 1049. 

Additionally, entertaining the primary right claim of the Skokomish is not
relitigation of the same cause of action because it would not serve “to sustain or
defeat” the court's determination of the usual and accustomed fishing places of
the Suquamish. [Citation omitted.] Stated another way, it would not “partially
undo” the earlier decree. [Citation omitted.] The rights attendant to a
determination of the usual and accustomed fishing places of the Suquamish
would remain intact. . . . 

Accordingly, we hold that the Skokomish Tribe is not barred by the
doctrine of res judicata from asserting its primary right claim.  

764 F.2d at 672. 

If anything, the doctrines of issue and claim preclusion work against Klallam here. The

Ninth Circuit has held that the waters west of Whidbey Island are part of Lummi’s U&A, 235

F.3d at 452, and this Court has held that the prior decisions of Judge Boldt and the Ninth Circuit

did not provide guidance as to the exact location of the boundary between Northern Puget Sound
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and Admiralty Inlet on the one hand (both of which are within Lummi’s U&A) and the Strait of

Juan de Fuca (which is not):

In moving for reconsideration, the S’Klallam assert that the exclusion of the
Strait of Juan de Fuca from the Lummi U&A finally determined the western
boundary of that U&A.  However, nowhere have they pointed to any language
actually defining that western boundary or the boundaries of the Strait of Juan de
Fuca, as that term was used by Judge Coyle, Judge Rothstein, and the Ninth
Circuit Court of Appeals in prior Orders in this case.  The area subject to the
immediate dispute is viewed by the Court as the open marine area to the south of
the San Juan Islands and immediately to the west of Whidbey Island. 
Geographers and nautical map-makers of today may or may not consider this area
as within the Strait of Juan de Fuca, but there has been no evidence presented
to this Court to indicate what Judge Boldt, Judge Coyle, or the Ninth Circuit
Court of Appeals considered to be the eastern extent of the Strait of Juan de
Fuca.  . .

  
Order on Mt for Reconsideration, Dkt # 19310 at 2 (emphasis added), aff’d253 F.3d 443.  Both

of these rulings are binding on Klallam, and they both foreclose the argument that the issue here

has been decided before.  

E. Klallam is not entitled to an injunction precluding Lummi
from ever trying to adjudicate additional U&A.

In addition to trying to exclude Lummi from the disputed waters, Klallam ask that Lummi

should be forever precluded from claiming a treaty right to fish in the disputed area.  Klallam

MSJ at 2.  Here, Klallam goes too far.  Klallam’s RFD defines the issue in this subproceeding

in a very limited way: Whether Judge Boldt in 1974 and the Ninth Circuit in Subproceeding 89-2

have already foreclosed Lummi’s right to fish in the disputed area.   If this Court holds that the

prior decisions have not addressed any part of the waters at issuse here, then Klallam is not

entitled to an injunction as to those waters, because Paragraph 25(a)(6) of the Permanent

Injunction gives Lummi the right to assert claims to new U&A not covered by Final Decision

No. 1.  
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CONCLUSION

For all the above reasons, Lummi asks the Court to hold (1) that Klallam has not, and

cannot, meet its burden of proving that Lummi’s U&A do not include the waters in dispute here, 

and (2) deny the Motion for Summary Judgment. 

DATED this 9th day of July, 2012.

RAAS, JOHNSEN & STUEN, P.S.
OFFICE OF SPECIAL COUNSEL

s/ Daniel A. Raas, WSBA #4970
1503 E Street
Bellingham, WA  98225
Phone: (360) 647-0234
Fax: (360) 733-1851
E-Mail: rjs1503@comcast.net

danraas@comcast.net

OFFICE OF THE RESERVATION 
ATTORNEY - LUMMI NATION

s/ Mary M. Neil, WSBA #34348
2616 Kwina Road
Bellingham, WA 98226
Phone: (360) 384-2395
Fax: (360) 312-9824
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