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INTRODUCTION 

Plaintiff-Appellant DISH Network, L.L.C. (“DISH”) submits this 

consolidated reply to the briefs filed by Defendants-Appellees Brian Laducer and 

the Honorable Madonna Marcellais.  DISH’s complaint in District Court sought 

declaratory and injunctive relief from Brian Laducer’s abuse of process lawsuit in 

the tribal court of the Turtle Mountain Band of Chippewa Indians (“Tribe”).  

DISH, a nonmember of the Tribe, moved the District Court to enjoin further 

proceedings in the tribal court until the District Court could hear DISH’s challenge 

to the tribal court’s subject matter jurisdiction.  The District Court denied DISH’s 

motion on the ground that, while DISH had shown irreparable injury, it had failed 

to demonstrate a probability of success on the merits.  (Add. 001-010, App. 001-

010).1  Because the District Court’s assessment of the merits of DISH’s 

jurisdictional challenge is erroneous as a matter of law, and because “[a] district 

court by definition abuses its discretion when it makes an error of law,” the District 

Court’s decision here must be reversed.  Koon v. United States, 518 U.S. 81, 100 

(1996); accord Vonage Holdings Corp. v. Neb. Pub. Serv. Comm’n, 564 F.3d 900, 

904 (8th Cir. 2009).  The facts of this case cut strongly against any notion of tribal 

subject matter jurisdiction. 

                                         
1 “Add. _” refers to the Addendum to Appellant’s Opening Brief.  “App. _” 

refers to Appellant’s Separate Appendix. 
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DISH has, in fact, a high probability of success on the merits.  A tribal court 

does not have jurisdiction to determine whether the filing of a complaint and 

issuance of a summons in federal district court could constitute an abuse of 

process.  The District Court’s decision is inconsistent with this Court’s precedents 

in Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox Tribe, 609 F.3d 

927 (8th Cir. 2010), cert. denied, 131 S. Ct. 1003 (2011) and Hornell Brewing Co. 

v. Rosebud Sioux Tribal Ct., 133 F.3d 1087 (8th Cir. 1998).  Brian Laducer’s tribal 

court complaint alleges only that “Dish [sic] Network has taken advantage and 

abused the legal process to harm Mr. Laducer.”  (Add. 001-010 at 009, App. 001-

010 at 009).  At the time Mr. Laducer filed his tribal complaint, the only process 

that DISH had effectuated was the filing of a third-party complaint against Mr. 

Laducer in federal court.  Mr. Laducer was not served with the third-party 

complaint until after he filed his tribal court abuse of process claim.  Brian Laducer 

has failed, therefore, as a matter of law, to allege facts sufficient to meet his burden 

to demonstrate that the tribal court has subject matter jurisdiction over his tort 

claim against a nonmember,2 and, consequently, DISH’s challenge to the 

jurisdiction of the tribal court should succeed.  

                                         
2 Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316 

(2008); Montana v. United States, 450 U.S. 544 (1981).     
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In addition, DISH’s filing of its third-party complaint in the District Court in 

Minot, North Dakota, cannot create tribal court jurisdiction as a matter of law, 

because it took place beyond the borders of the tribe’s reservation.  Although 

DISH, at one time, had a subscription agreement for Direct Broadcast Satellite 

(“DBS”) service with Brian Laducer, that subscription agreement does not have a 

sufficient nexus with the abuse of process claim to provide the tribal court with 

subject matter jurisdiction under the first Montana exception.3  For the reasons set 

forth above, the tribal court clearly lacks subject matter jurisdiction over the abuse 

of process claim.  This Court should therefore reverse the District Court’s decision, 

and order the issuance of the preliminary injunction. 

ARGUMENT 

Defendants-Appellees make seven principal points, each of which is either 

factually inaccurate, legally unsound or both.  

I. DISH Is Not The Aggressor Here, But The Victim Of A Factually 
Undefined, Legally Baseless, And Retaliatory Abuse Of Process Claim 
Filed In Tribal Court.  

Appellees suggest that DISH has misbehaved, engaging in tribunal shopping 

and “using the civil justice system . . . to wage a war of attrition against Brian 

                                         
3 Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316 

(2008); Montana v. United States, 450 U.S. 544 (1981); Attorney’s Process & 
Investigation Servs., Inc. v. Sac & Fox Tribe, 609 F.3d 927 (8th Cir. 2010), cert. 
denied, 131 S. Ct. 1003 (2011); Nord v. Kelly, 520 F.3d 848 (8th Cir. 2008). 
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Laducer and deprive him of his day in court.”  (Lad. Br. 2).4  Nothing could be 

further from the truth.  DISH is the victim of forum shopping, not the perpetrator.  

DISH has been the target of multiple tort claims by members of the Laducer 

family, who are both represented by the same lawyer, and who are seeking to 

pressure DISH into settling “nuisance” lawsuits.  DISH did not instigate any 

litigation against the Laducers.  DISH has filed third-party complaints against 

Brian Laducer only in defense of claims filed against it by Lacey Laducer.  

Moreover, Brian Laducer continues to prosecute his tribal court abuse of process 

complaint, even though a North Dakota state court granted DISH summary 

judgment on a substantially identical complaint that Brian Laducer had filed in that 

court. 

In the present case, DISH is the target of tort litigation on a factually 

undefined, legally baseless, and retaliatory abuse of process claim that seeks to 

assert tribal control over DISH’s exercise of its procedural rights under the Federal 

Rules of Civil Procedure.  Brian Laducer concedes in his brief that he “subscribed 

to Dish’s [sic] satellite television service,” and provided his daughter Lacey 

Laducer’s debit card to satisfy a condition to the commencement of DBS service.  

(Lad. Br. 2-3).  Brian Laducer did not pay for the DBS service he received, and 

DISH charged Lacey Laducer’s debit card for a portion of these amounts, as it had 

                                         
4 “Lad. Br.” refers to Brief for Brian Laducer filed Oct. 15, 2012. 
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a right to do.  Brian Laducer made no attempt to sue DISH on the subscription 

agreement (and DISH did not sue Mr. Laducer to recover the additional amounts 

he still owed DISH for services).  Instead, Lacey Laducer sued DISH in state court 

on tort claims for conversion and consumer fraud, which were based on DISH’s 

charges to Lacey Laducer’s debit card, and made a settlement demand of $175,000 

for those claims.  Lacey Laducer v. DISH Network Serv. L.L.C., Civil Case No. 40-

09-C-99.  (App. 128-132).  When, after removing Lacey Laducer to federal court, 

DISH impleaded Brian Laducer, as it had a right to do under the Federal Rules of 

Civil Procedure, Brian Laducer sued DISH in tribal court for the tort of abuse of 

process.  Brian Laducer’s tribal court complaint did not allege any factual basis for 

his abuse of process claim and neither does his brief in this appeal.  Brian 

Laducer’s complaint provides only the following conclusory allegation: “Dish [sic] 

Network has taken advantage and abused the legal process to harm Mr. Laducer.”  

(Add. 001-010 at 009, App. 001-010 at 009).  The only apparent factual basis for 

the abuse of process claim is DISH’s filing of a third-party complaint in the North 

Dakota federal District Court.   

To begin with, DISH is not aware of any jurisdiction in which such an action 

alone constitutes the tort of abuse of process.  DISH’s conduct does not constitute 

an abuse of process, as that tort has been defined under North Dakota law.  Abuse 

of process does not consist of the filing of process in the ordinary course, even 
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with bad motive.  Wachter v. Gratech Co. Ltd., 608 N.W.2d 279, 287-88 (N.D. 

2000).  But even if the simple filing of a third-party complaint were sufficient to 

constitute abuse of process, a tribal court cannot have jurisdiction to evaluate 

filings made in federal court.  It appears that Brian Laducer’s tribal court suit seeks 

to subject DISH to a “tribal standard” for the tort, despite the fact that the conduct 

that the abuse of process claim seeks to regulate – the filing of the third-party 

complaint – occurred outside of the boundaries of the Tribe’s reservation. 

II. The Tribal Court Abuse Of Process Claim Impermissibly Seeks To 
Regulate DISH’s Off-Reservation Conduct. 

Appellee Laducer contends that the conduct constituting the alleged abuse of 

process took place on the tribe’s reservation, because Brian Laducer was served 

with DISH’s federal court third-party summons and complaint on the reservation.  

Although Mr. Laducer now argues that the service of the complaint constituted the 

alleged abusive conduct, he actually filed his tribal court complaint before he had 

been served with the third-party complaint.  Mr. Laducer is also wrong as a matter 

of law.  In Attorney’s Process, this Court stated that:  “courts applying Montana . . 

. must focus on the specific nonmember conduct alleged, taking a functional view 

of the regulatory effect of the claim on the nonmember.” 5  The regulatory effect of 

                                         
5 Attorney’s Process, 609 F.3d at 938.  It is impossible to evaluate the 

“specific nonmember conduct alleged” (id.) because Brian Laducer’s allegations in 
his tribal court complaint consist solely of the statement that: “Dish [sic] Network 
has taken advantage and abused the legal process to harm Mr. Laducer.”  (Add. 
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Brian Laducer’s abuse of process claim is to assert tribal regulatory control over 

nonmember conduct – the filing of a third-party complaint and the request for the 

issuance of a summons in a federal district court – that took place outside the 

boundaries of the tribe’s reservation.  

A tribe does not have regulatory jurisdiction over nonmember conduct in 

federal litigation, whether or not the summons and third-party complaint are 

directed to a tribal member.6  Questions concerning the right of a litigant in federal 

court to make use of a particular procedural mechanism are wholly a matter of 

federal law, and DISH filed and served its third-party complaint in full conformity 

with the Federal Rules of Civil Procedure.  To the extent that DISH has acted 

                                                                                                                                   
001-010 at 009, App. 001-010 at 009).  As DISH has shown in its opening brief, 
Brian Laducer’s failure to allege facts sufficient to establish tribal court jurisdiction 
is a fatal flaw, since tribal court jurisdiction over a nonmember is presumptively 
invalid, and the plaintiff in a tribal court action against a nonmember has the 
burden of establishing that jurisdiction.   

6 In Nevada v. Hicks, the Supreme Court held that because a tribe did not 
have legislative jurisdiction “to restrict, condition, or otherwise regulate the ability 
of state officials to investigate off-reservation violations of state law,” the tribal 
court lacked adjudicative authority to hear a tribal member’s claim that state 
officials violated tribal tort law during the implementation of a state court search 
warrant on the reservation.  Nevada v. Hicks, 533 U.S. 353, 374 (2001).  Similarly, 
as DISH noted in its complaint: the Turtle Mountain Tribe has neither legislative 
nor adjudicatory jurisdiction over on-reservation conduct connected with off-
reservation judicial proceedings.  (App. 015). 
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inappropriately in its federal court actions, Mr. Laducer’s remedy “lies in either 

state or federal court, but not in tribal court.”7 

Brian Laducer’s abuse of process claim seeks to regulate DISH’s off-

reservation conduct impleading Brian Laducer into federal court litigation not the 

on-reservation service of the summons and complaint.  As this Court explained in 

Attorney’s Process, “the Supreme Court was concerned [in Plains Commerce 

Bank] with the practical regulatory effect the [tribal discrimination] claim would 

have on the nonmember conduct at issue.  It concluded that in effect the plaintiff’s 

claim ‘operate[d] as a restraint on alienation’ of the non-Indian defendant's land,” 

which, since the land in question was private fee land, the tribe lacked authority to 

do.  Attorney’s Process, 609 F.3d at 937-938 (quoting Plains Commerce Bank, 554 

U.S. at 331).  The situation in the present case parallels the situation in Plains 

Commerce Bank.  The practical regulatory effect of the tribal court abuse of 

process lawsuit is to allow the Tribe to exercise regulatory jurisdiction over 

DISH’s conduct on non-Indian land, which the Tribe lacks the authority to do.   

Brian Laducer attempts to distinguish this Court’s decision in Attorney’s 

Process on the ground that the Sac & Fox tribe, plaintiff in that case, made no 

allegation of nonmember conduct on the tribe’s reservation, but Mr. Laducer is 

incorrect.  The Sac & Fox tribe pointed to numerous on-reservation acts of 

                                         
7 Nevada v. Hicks, 533 U.S. at 374. 
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Attorney’s Process, the nonmember defendant.8  On remand, however, the District 

Court held that none of them related to the conduct that the Sac & Fox tribe sought 

to regulate with its conversion claim.  The conduct sought to be regulated was the 

“receipt and retention” of the money that the Sac & Fox tribe had paid to 

Attorney’s Process.  Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox 

Tribe, 809 F. Supp. 2d 916, 930 (N.D. Iowa 2011).  Similarly, in our case, the 

functional regulatory effect of the abuse of process claim is to regulate DISH’s 

filing of the third-party complaint, and issuance of a related summons, in federal 

district court litigation.  To argue that the “service” of the summons and complaint 

on the reservation converts this effort to regulate DISH’s off-reservation conduct 

into a matter within the subject matter jurisdiction of the tribal court is to allow the 

tail to wag the dog.  

Finally, Brian Laducer argues that service of DISH’s federal court summons 

and complaint on the reservation alone supports tribal court jurisdiction over his 

abuse of process claim without reference to the Montana exceptions.  (Lad. Br. 

18).  This is incorrect.  As discussed above, Mr. Laducer was not served with the 

third-party complaint until after he filed his tribal court abuse of process claim.  

Thus, the abuse of process claim could not have rested on the service of the 

                                         
8 Attorney’s Process conducted a raid on the casino and tribal government 

offices and seized confidential information related to the tribe’s operations and 
finances.  Attorney’s Process, 609 F.3d at 931. 
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complaint.  Moreover, this Court has held that tribes generally no longer possess 

authority over nonmembers who come within their borders, and that “Montana’s 

analytic framework now sets the outer limits of tribal civil jurisdiction-both 

regulatory and adjudicatory-over nonmember activities on tribal and nonmember 

land.” 9 

If this Court “tak[es] a functional view of the regulatory effect of the claim 

on the nonmember,”  the tribal court’s lack of subject matter jurisdiction is clear, 

and no further analysis of the applicability to the claim of Montana’s first 

exception is required.  Attorney’s Process, 609 F.3d at 938.  But even if the 

tortious conduct to which the abuse of process claim is directed were deemed to 

have taken place on the reservation, Brian Laducer still must demonstrate that the 

claim has a sufficient nexus to a consensual relationship between DISH and the 

tribe or a tribal member to bring it within the scope of Montana’s first exception.  

Mr. Laducer has also failed to do this. 

                                         
9 Attorney’s Process, 609 F.3d at 936.  See also Nevada v. Hicks, 533 U.S. at 

375 (Souter, J., concurring) (“[A] tribe's civil jurisdiction generally stops short of 
nonmember defendant . . . subject only to two exceptions, one turning on 
‘consensual relationships,’ the other on respect for ‘the political integrity, the 
economic security, or the health or welfare of the tribe.’”) (citation omitted). 
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III. DISH’s DBS Service Agreement With Brian Laducer Does Not Have A 
Sufficient Nexus With The Abuse Of Process Claim To Give The Tribal 
Court Subject Matter Jurisdiction Under The First Montana Exception.  

Appellee Laducer argues that the tribal court has jurisdiction over his abuse 

of process claim against DISH, because DISH, at one time, had a subscription 

agreement for DBS service with Brian Laducer.10  This fact alone is wholly 

insufficient to create jurisdiction.  In Attorney’s Process, this Court addressed a 

similar assertion of tribal court jurisdiction over a tort claim against a nonmember.  

This Court stated that “the operative question for jurisdictional purposes is whether 

the [tort] claim has a sufficient nexus to the consensual relationship.”11  

To be sufficient, the tort claim must arise out of the commercial transaction 

that constitutes the consensual relationship (Nord v. Kelly, 520 F.3d at 856) and the 

tort claim’s nexus with the consensual relationship must enable a court to conclude 

                                         
10 Attorney’s Process, 809 F. Supp. 2d at 941.  Brian Laducer contends (Lad. 

Br. 17) that Montana’s first exception does not require that the tortious conduct 
take place on the reservation.  This is incorrect.  This Court has stated explicitly 
that “Montana and its progeny permit tribal regulation of nonmember conduct 
inside the reservation.”  Attorney’s Process, 609 F.3d at 940.  See also Attorney’s 
Process, 809 F. Supp. 2d at 927 (“The question, then, is whether tribal jurisdiction 
may exist under the first Montana exception even if the conduct at issue occurred 
outside the reservation.  The simple answer appears to be no.”). 

11 Brian Laducer has failed to allege facts sufficient to establish such a 
nexus, stating in his tribal court complaint only that:  “Dish [sic] Network has 
taken advantage and abused the legal process to harm Mr. Laducer.”  (Add. 001-
010 at 009, App. 001-010 at 009).  A tribal court plaintiff has the burden of 
establishing tribal court subject matter jurisdiction over a nonmember, and nothing 
in Mr. Laducer’s complaint satisfies those obligations. 
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that the nonmember has impliedly consented to the jurisdiction of the tribal court 

for the adjudication of the tort claim.  Plains Commerce Bank, 554 U.S. at 337 

(“[Tribal] laws and regulations may be fairly imposed on nonmembers only if the 

nonmember has consented, either expressly or by his actions”).  No such nexus 

exists between DISH’s subscription agreement with Brian Laducer, and Brian 

Laducer’s subsequent tribal court abuse of process tort claim against DISH. 

In Plains Commerce Bank, the Supreme Court addressed a challenge to 

tribal court jurisdiction over a tribal law discrimination claim that the Longs filed 

against the nonmember Plains Commerce Bank.  The Bank had had an ongoing 

commercial transaction with the Longs over the course of many years and the 

Longs pointed out that the Bank should have anticipated the exercise of tribal 

regulatory jurisdiction over their commercial relationships.  The Supreme Court 

stated, however, that:  

[W]e have emphasized repeatedly in this context, when it 
comes to tribal regulatory authority, it is not ‘in for a 
penny, in for a Pound.’ . . . The Bank may reasonably 
have anticipated that its various commercial dealings 
with the Longs could trigger tribal authority to regulate 
those transactions – a question we need not and do not 
decide.  But there is no reason the Bank should have 
anticipated that its general business dealings with 
respondents would permit the Tribe to regulate the 
Bank’s sale of land it owned in fee simple.    

Plains Commerce Bank, 554 U.S. at 337 (emphasis added) (citations omitted).  

Similarly, DISH may be presumed to have anticipated that the Tribe might attempt 
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to regulate the contractual transaction embodied in the DBS subscription 

agreement, but the regulation of that specific transaction is a far cry from an abuse 

of process claim that is directed at DISH’s use of a procedural mechanism in 

federal district court.12  The Supreme Court has made clear that the Montana 

exceptions are to be closely construed: “[t]hese exceptions are ‘limited’ . . . .”  

Plains Commerce Bank, 554 U.S. at 330. 

Brian Laducer contends, as did the District Court, that the tribal court has 

jurisdiction over the abuse of process claim because “[d]etermining whether Dish 

[sic] Network abused the legal process will undoubtedly involve an examination of 

the contract between Dish [sic] Network and Brian Laducer.”  (Add. 001-010 at 

009, App. 001-010 at 009).  This is wrong.  Although DISH alleged in its third-

party complaint a claim for breach of the subscription agreement, DISH’s liability 

for the tort of abuse of process, as that tort is generally understood, does not 

depend upon whether this allegation was correct or incorrect.  Moreover, even if an 

“examination” of the subscription agreement might take place in the course of the 

resolution of the abuse of process claim, that would not provide a basis for tribal 

court jurisdiction over the claim.  For a claim against a nonmember to be 

actionable in tribal court under the first Montana exception, the nonmember 

                                         
12 See also Nord v. Kelly, 520 F.3d at 852. 
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conduct sought to be regulated must arise out of the commercial relationship, not 

merely have an evidentiary relationship to the claim. 

In Attorney’s Process, for example, the Sac & Fox tribe’s conversion claim 

sought to recover money paid by the tribe as a result of a contract between 

Attorney’s Process and a tribal member.  An examination of that contract would 

appear to be required in determining whether the receipt and retention of the 

money paid was wrongful or appropriate compensation for service rendered.  Yet 

this Court did not find that possibility to be a basis for the tribal court jurisdiction 

over the conversion claim.  

Finally, Brian Laducer contends that “[w]hen Dish [sic] abused the civil 

process by serving Brian Laducer with a third-party lawsuit for breach of contract 

on the reservation, it absolutely could have anticipated an abuse of process claim 

being brought in tribal court.”  (Lad. Br. 26).  Mr. Laducer’s statement is incorrect 

in several respects.  First, DISH did not initiate any suit against Brian Laducer for 

breach of the subscription agreement.  DISH filed a third-party complaint against 

Brian Laducer in defense of tort claims brought against DISH by Lacey Laducer 

off the reservation.  Second, DISH’s filing a third-party complaint against Brian 

Laducer in federal court was not improper.  Unlike state courts, federal district 

courts are not limited in their exercise of jurisdiction over members of Indian 

tribes.  Third, even if the District Court did not have jurisdiction over a breach of 
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contract claim against Brian Laducer, the filing of the third-party complaint would 

not have constituted an abuse of process.13  Fourth, the question of whether DISH 

could have anticipated and consented to tribal court jurisdiction over the abuse of 

process claim relates to the time of DISH’s entry into the subscription agreement 

with Brian Laducer, not, as Mr. Laducer contends, (Lad Br. 27), the time of the 

filing of the third-party complaint. 

IV. DISH Need Not Exhaust Tribal Remedies Because The Tribal Court’s 
Lack Of Jurisdiction Is Clear And Exhaustion Would Contribute 
Nothing But Delay.  

Appellee Laducer asserts that DISH failed to exhaust its tribal court 

remedies, but this argument is incorrect as a matter of law.  This Court has held 

that where a tribal court seeks to exercise jurisdiction over nonmember conduct 

that takes place off-reservation, the lack of tribal court jurisdiction is clear, and 

exhaustion of tribal remedies is not required.  Hornell Brewing Co. v. Rosebud 

Sioux Tribal Ct., 133 F.3d 1087, 1093 (8th Cir. 1998).  Likewise, since the nexus 

between Brian Laducer’s abuse of process claim and his DBS service agreement 

with DISH is clearly insufficient to support tribal jurisdiction over the abuse of 

process claim, tribal exhaustion would serve no purpose other than delay.  Nevada 

v. Hicks, 533 U.S. at 369; Strate v. A-1 Contractors, 520 U.S. 438, 459 n.14 

(1997).    
                                         

13 See Order Regarding Motion for Summary Judgment On Third-Party 
Defendants Counterclaim (App. 167-168). 
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V. DISH’s Complaint Does Not Constitute A Collateral Attack On The 
Decision Of The North Dakota State Court To Dismiss Lacey Laducer v. 
DISH. 

Appellee Marcellais contends that DISH’s complaint in the District Court 

seeking declaratory and injunctive relief against Brian Laducer’s tribal court abuse 

of process claim is a prohibited “collateral attack” (Mar. Br. 19-20) upon the North 

Dakota state court’s dismissal of Lacey Laducer v. DISH Network Serv. L.L.C., 

Case No. 40-09-C-99.  Appellee Marcellais’ argument reflects a severe 

misunderstanding of the timing, basis and effect of that North Dakota state court 

action, and her discussion of the so-called Rooker-Feldman doctrine is 

consequently inapposite. 

On March 8, 2010, the District Court remanded Lacey Laducer v. DISH to 

the North Dakota state court.  (App. 156-161).  On August 10, 2010, the North 

Dakota court granted DISH’s motion to declare Brian Laducer an indispensable 

party (App. 162), and DISH then filed a third-party complaint against Mr. Laducer.  

On October 4, 2010, Brian Laducer filed a counterclaim for abuse of process in 

state court, which rested on essentially the same factual allegations as the claim for 

abuse of process that Brian Laducer had filed against DISH in the tribal court.  

(App. 163-166).  On January 12, 2011, the North Dakota state court granted 

DISH’s motion for summary judgment on Brian Laducer’s state court abuse of 
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process counter-claim.  (App. 167-168).14  The state court did not in this decision, 

or subsequently, address its jurisdiction over the abuse of process claim.  It did not 

make any finding, as Appellee Marcellais suggests, that the abuse of process claim 

could be brought only in tribal court.  Any such finding would have been clearly 

incorrect, because it is well settled that a member of an Indian tribe can bring suit 

against a nonmember in state court for actions (like the filing of a third-party 

complaint) that occur off-reservation.  See Three Affiliated Tribes of the Fort 

Berthold Reservation v. Wold Eng’g., P.C., 467 U.S. 138,148 (1984).  Indeed, a 

member can bring an action against a nonmember in state court for conduct that 

occurs on the tribe’s reservation as well.  William C. Canby, Jr., American Indian 

Law in a Nutshell 209 (West, 5th ed. 2009) (“[I]t is clear that state courts have 

jurisdiction over suits against non-Indians . . . no matter where the claim arose.”).  

Nor did the North Dakota state court hold, as Appellee Marcellais also suggests, 

that the filing of a similar abuse of process claim against DISH in tribal court 

would have been appropriate.  

On September 13, 2011, eight months after entry of the order granting 

DISH’s summary judgment on Brian Laducer’s state court abuse of process claim, 

the North Dakota state court, sua sponte, dismissed Lacey Laducer’s claims against 

                                         
14 The Court stated that:  “[t]his court finds it is impossible to believe that 

complying with one of its Orders could lead to an abuse of process claim.”   
(App. 168). 
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DISH, and DISH’s third-party claim against Brian Laducer.  (App. 172-175).  

Nothing in the North Dakota court’s September 13 decision addressed the merits of 

Brian Laducer’s state court abuse of process claim or the jurisdiction of a North 

Dakota state court or of a tribal court over that or any similar abuse of process 

claim.  DISH is not seeking in its present federal court action to challenge or to 

obtain review of any finding or conclusion of the North Dakota state court in Lacey 

Laducer v. DISH.  

VI. DISH Is Not Seeking Review Of Any Decision Of The Tribal Court, So 
The Record Of The Proceedings To Date Before The Tribal Court Is 
Not Directly Relevant To This Appeal. 

Appellee Marcellais argues that DISH has failed to assemble and file with 

the Court the entire record of the proceedings to date before the tribal court, and 

that this lapse makes it impossible for this Court to “effectively review the Tribal 

Court proceedings, for among other purposes, the exhaustion of Tribal Court 

remedies.”  (Mar. Br. 8).15  DISH is not, however, asking this Court to review the 

tribal court proceedings that have occurred to date.  DISH is asking this Court to 

review the decision of the District Court to deny DISH’s request for a preliminary 

injunction on the record before the District Court. 

                                         
15 “Mar. Br.” refers to Appellee, Hon. Marcellais, Opening Brief filed  

Oct. 19, 2012. 
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VII. The District Court Properly Concluded That DISH Had Satisfied The 
Criteria for A Preliminary Injunction Other Than Likelihood Of 
Success On The Merits. 

Appellee Marcellais challenges the finding of the District Court that a failure 

to grant the injunction would cause DISH irreparable harm.  (Mar. Br. 14-16).  

Appellee Marcellais is wrong.  The District Court properly held that DISH’s costs 

of litigation in the tribal court system – which costs DISH will have no ability to 

recoup if the tribal court holds that it has jurisdiction and this Court ultimately 

holds that it does not – constitutes irreparable harm.  Appellee Marcellais discounts 

these costs as the normal costs of litigation, and suggests that DISH would have 

saved money if it had proceeded to develop a full record in a trial on the merits, 

then sought relief in the tribal appellate court, and then in the federal courts, but 

this argument reflects an inappropriately casual attitude toward the issue of tribal 

court subject matter jurisdiction.  Tribal courts are presumed not to have subject 

matter jurisdiction over claims against nonmembers of the tribe, and the plaintiff in 

any tribal court action against a nonmember has the burden of proceeding and 

persuasion on the issue of subject matter jurisdiction.  Appellee Marcellais 

contends that the tribal court should be permitted to conduct a full merits trial if a 

colorable claim of tribal court jurisdiction has been advanced, but, in this case, Mr. 

Laducer has offered no factual allegations sufficient to establish a “colorable” basis 

for tribal court jurisdiction over that claim.  Under these circumstances, DISH’s 
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incurrence of the costs of further litigation in tribal court constitutes irreparable 

harm.  

Appellee Marcellais contends that, in order to “determine the true 

parameters” of the tribal court’s jurisdiction, a “factual record needs to be 

completed in some court at some point in time.”  (Mar. Br. 16-17).  If this were 

correct, no motion to dismiss under Rule 12(b)(1) of the Federal Rules of Civil 

Procedure would ever be granted.  Before a “factual record” must be compiled to 

determine tribal court subject matter jurisdiction over the abuse of process claim, 

Brian Laducer has the burden first to allege facts sufficient, if true, to establish 

jurisdiction, which he has not done.16  

Appellee Marcellais does not attempt to rebut the District Court’s conclusion 

that the balance of harms tilts in favor of DISH, but instead makes a number of 

incorrect factual statements concerning Lacey Laducer v. DISH.  As discussed 

above, contrary to the assertion of Appellee Marcellais, the North Dakota state 

court did not rule that “this case [the abuse of process claim] was not within its 

subject jurisdiction” nor did it defer to “the jurisdiction of the Tribal Court” with 

respect to the abuse of process claim.  (Mar. Br. 16).   

                                         
16 A hearing need not be conducted on a jurisdictional challenge under 

Federal Rules Civil Procedure 12(b)(1) if, as here, the allegations in the complaint 
are insufficient to meet the plaintiff’s burden to establish subject matter 
jurisdiction.  5B Charles Alan Wright & Arthur R. Miller, Federal Practice and 
Procedure § 1350, at 147-154 (3d ed. 2004). 
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CONCLUSION 

The District Court’s denial of DISH’s motion for a preliminary injunction 

should be reversed. 
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