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SUMMARY OF CASE 

This is an appeal from the District Court’s denial of Plaintiff-Appellant 

DISH Network Service, L.L.C.’s (“DISH’s”) motion for a preliminary injunction 

to enjoin proceedings in the tribal court of the Turtle Mountain Band of Chippewa 

Indians (“Tribe”) in the case of Brian Laducer v. DISH Network Serv., L.L.C., No. 

09-10122 (Turtle Mtn. Tribal Ct., filed Sept. 15, 2009).  DISH’s motion was 

denied on the ground that DISH had failed to demonstrate a likelihood of success 

on the merits.   

Brian Laducer sued DISH, a nonmember of the Tribe, in tribal court for the 

tort of abuse of process – based solely on DISH’s filing of a third-party complaint 

against Mr. Laducer in a separate federal court case, Lacey Laducer v. DISH 

Network Serv., L.L.C., No. 4:09-cv-00052 (D.N.D. filed Aug. 21, 2009).  The tribal 

court lacks subject matter jurisdiction over the abuse of process claim, because the 

alleged tortious conduct took place outside of the boundaries of the Tribe’s 

reservation, and because DISH’s subscription agreement with Mr. Laducer for 

Direct Broadcast Satellite (“DBS”) service does not have a sufficient nexus with 

the abuse of process claim to provide a basis for subject matter jurisdiction over 

DISH on that claim.  This case raises important questions concerning tribal court 

subject matter jurisdiction over nonmembers of the tribe.  Appellant respectfully 

requests that the Court hear oral argument for 20 minutes from each side. 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, the undersigned 

counsel for DISH Network Service L.L.C. hereby certifies that its parent 

corporation is DISH DBS Corporation and that it is indirectly 100% owned by 

DISH Network Corporation, a publicly traded company. 
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JURISDICTION STATEMENT 

This appeal is from the U.S. District Court for the District of North Dakota’s 

order denying a preliminary injunction, which was entered July 9, 2012 (Add. 001-

010, App. 001-010).1  DISH filed a timely notice of appeal on August 8, 2012.

(App. 011-012).  This Court has appellate jurisdiction under 28 U.S.C. § 

1292(a)(1).

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court erred as a matter of law in denying DISH’s 
motion for a preliminary injunction on the ground that DISH had 
failed to show a likelihood of success on the merits of its arguments 
that:

A.  The tribal court lacked subject matter jurisdiction over an abuse of 
process claim against DISH, a nonmember, where the abuse of 
process claim was based on alleged tortious conduct—the filing of 
a third-party complaint in federal court—that occurred outside of 
the boundaries of the Tribe’s reservation.

• Montana v. United States, 450 U.S. 544 (1981). 

• Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 133 F.3d 
1087 (8th Cir. 1998).  

• Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox 
Tribe, 609 F.3d 927 (8th Cir. 2010), cert denied, 131 S.Ct. 1003 
(2011).

                                           
1 “Add. _” refers to the Addendum to this Brief.  “App. _” refers to 

Appellant’s Separate Appendix, filed concurrently. 
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• Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox 
Tribe, 809 F. Supp. 2d 916 (N.D. Iowa 2011). 

B.  The DBS service contract between DISH and Brian Laducer does 
not provide a basis for tribal court subject matter jurisdiction over 
DISH on an abuse of process claim that is based on alleged 
tortious acts that occurred outside of the Tribe’s reservation and 
that did not arise out of the commercial relationship between 
DISH and Mr. Laducer.

• Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001). 

• Plains Commerce Bank v. Long Family Land & Cattle Co., 554 
U.S. 316 (2008). 

• Nord v. Kelly, 520 F.3d 848 (8th Cir. 2008).  

• Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox 
Tribe, 609 F.3d 927 (8th Cir. 2010), cert denied, 131 S.Ct. 1003 
(2011).

• Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox 
Tribe, 809 F. Supp. 2d. 916 (N.D. Iowa 2011).  

STATEMENT OF CASE 

On May 18, 2012, DISH filed a complaint in the District Court.  (App. 013-

080).  The complaint sought:  1) a declaration that the tribal court lacked subject 

matter jurisdiction over Brian Laducer’s abuse of process claim against DISH; and 

2) an injunction against further tribal court proceedings on that claim.  On June 29, 

2012, DISH filed a motion for a preliminary injunction against further tribal court 

proceedings pending the resolution of its challenge to the subject matter 

jurisdiction of the tribal court.  (App. 081-126).  On July 9, 2012, the District Court 
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denied DISH’s motion.  (Add. 001-010, App. 001-010).  Although the District 

Court held that DISH had met three of the four criteria for the grant of a 

preliminary injunction, it concluded that DISH had failed to demonstrate a 

likelihood of success on the merits.  On August 8, 2012, DISH filed its Notice of 

Appeal.  (App. 011-012).  On August 21, 2012, the tribal court stayed the tribal 

court proceedings in Brian Laducer v. DISH, pending the outcome of DISH’s 

District Court challenge to the tribal court’s subject matter jurisdiction.  (App. 

127). 

STATEMENT OF FACTS 

On April 21, 2009, Lacey Laducer (who is Brian Laducer’s daughter) filed a 

complaint against DISH in a North Dakota state court.  Lacey Laducer v. Dish 

Network Serv. L.L.C., Civil Case No. 40-09-C-99.  (App. 128-132).  The complaint 

alleged claims of conversion and consumer fraud, which were based on charges 

DISH made to Lacey Laducer’s credit card for amounts owed to DISH for unpaid 

equipment, programming and cancellation fees on an account opened in the name 

of Lacey Laducer’s father, Brian Laducer.  DISH had been given Lacey Laducer’s 

credit card number when DISH agreed to provide DBS service to Brian Laducer.

After receiving a demand letter from Lacey Laducer’s counsel for 

$175,000.00, DISH removed the case to federal District Court. Lacey Laducer v. 

Dish Network Serv. L.L.C., Civil Case No. 4:09-cv-00052 (D.N.D. filed Aug. 21, 
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2009).  (App. 133-144).  After removal, on September 1, 2009, DISH filed a third-

party complaint, as authorized by Rule 14(a)(1) of the Federal Rules of Civil 

Procedure, against Brian Laducer, alleging (1) conversion; (2) breach of contract; 

(3) fraud; and (4) implied indemnification.  (App. 145-151).  Before DISH could 

serve Brian Laducer with the federal third-party complaint, however, Brian 

Laducer filed a complaint in the tribal court, alleging abuse of process on the part 

of DISH.  (Brian Laducer v. Dish Network Serv., L.L.C., Civil No. 09-10122 

(Turtle Mountain Tribal Ct. Sept. 15, 2009) (App. 152-155).2  Brian Laducer’s 

abuse of process complaint was based solely on the fact that DISH impleaded 

Brian Laducer into Lacey Laducer’s lawsuit against DISH.

On March 8, 2010, the District Court remanded the Lacey Laducer case to 

the North Dakota state court.3  (App. 156-161).  After remand, DISH moved the 

North Dakota state court to join Brian Laducer as an indispensable party.  On 

August 10, 2010, the North Dakota court granted DISH’s motion.  (Order, Lacey

Laducer v. Dish Network Servs., L.L.C., Case No. 40-09-C-99 (Dist. Ct. N.D., 

                                           
2 Brian Laducer was served with the federal third-party complaint on 

October 4, 2009.  (App. 198).  He filed and served his tribal court abuse of process 
suit, however, on September 25, 2009, nine days before he was actually served 
with the complaint.  He presumably learned of the third-party complaint before it 
was served because his daughter received notice of the filing through counsel.

3 The District Court remanded because it concluded that the amounts truly in 
controversy in Lacey Laducer were de minimus and certainly less than the 
jurisdictional amount required for federal court jurisdiction.  (App. 156-161). 
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Aug. 10, 2010).  (App. 162).  Pursuant to the state court’s direction, DISH then re-

filed on September 1, 2009 third-party complaint against Brian Laducer in the 

North Dakota state court action that was identical to the third- party complaint it 

had filed in the District Court.  (App. 145-151).  On October 4, 2010, Brian 

Laducer answered DISH’s third-party complaint in the North Dakota state court 

proceeding and filed another counterclaim for abuse of process, which rested on 

essentially the same factual allegations as the claim for abuse of process that Brian 

Laducer had filed against DISH in the tribal court.  (App. 163-166).  Mr. Laducer 

filed his abuse of process claim despite a prior ruling by the state court that Mr. 

Laducer was an “indispensable party” to Lacey Laducer v. DISH.  (App. 162). 

 On January 12, 2011, the North Dakota state court granted DISH summary 

judgment on Brian Laducer’s state court abuse of process counter-claim.  The court 

stated:

To be blunt, if this court thought that Dish Network was 
pursuing Mr. Laducer solely for vindictive reasons 
without any legal or factual basis, the Motion to join Mr. 
Laducer as a party would never have been granted.
Accordingly, this court finds it impossible to believe that 
complying with one of its Orders could lead to an abuse 
of process claim.   

(Order Granting Mot. Summ. J., Lacey Laducer v. Dish Network Serv. L.L.C., Case 

No. 40-09-C-99, (Dist. Ct. N.D., Jan. 12, 2011).  (App. 167-168).  The state court’s 
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order makes clear that Brian Laducer’s claim of abuse of process is wholly without 

merit.4

On October 28, 2011, the Turtle Mountain tribal court denied DISH’s 

motion to dismiss Brian Laducer’s tribal court abuse of process claim for lack of 

tribal court jurisdiction.  (Order, Brian Laducer v. Dish Network Serv., L.L.C.,

Civil No. 09-10122 (Turtle Mountain Tribal Ct., Oct. 28, 2011).  (App. 169-171).

DISH appealed this decision to the tribal court of appeals.  On February 7, 2012, 

the tribal court of appeals held that, although it had authority to consider and 

decide the jurisdictional issue, it declined to do so until after a trial on the merits in 

tribal court.  (Order, Dish Network Serv. L.L.C. v. Brian Laducer, TMAC-11-020

(Turtle Mountain Appellate Ct., Feb. 7, 2012).  (App. 176-178). 

STANDARD OF REVIEW 

When evaluating the denial of a preliminary injunction, this Court reviews 

the district court’s factual findings for clear error, its legal conclusions de novo, 

and its exercise of equitable judgment for abuse of discretion. Gen. Motors Corp. 

v. Harry Brown’s, LLC, 563 F.3d 312, 316 (8th Cir. 2009). “A district court by 

                                           
4 Eight months after entry of the order granting DISH summary judgment, 

on September 13, 2011, the North Dakota court, sua sponte, dismissed Lacey 
Laducer’s claims against DISH and DISH’s third party claim against Brian 
Laducer, (Op., Lacey Laducer v. Dish Network Serv. L.L.C., Case No. 40-09-C-99 
(Dist. Ct. N.D., Sept. 13, 2011).  (App. 172-175).
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definition abuses its discretion when it makes an error of law.” Koon v. United 

States, 518 U.S. 81, 100 (1996); accord Vonage Holdings Corp. v. Neb. Pub. Serv. 

Comm’n, 564 F.3d 900, 904 (8th Cir. 2009). 

SUMMARY OF ARGUMENT 

The District Court held that DISH met three of the four criteria required for 

a preliminary injunction to enjoin further tribal court proceedings -- that DISH 

would suffer irreparable harm if the injunction were not granted, that the balance 

of harms favors granting the injunction, and that the public interest factor weighs 

neither in favor or against granting the injunction.  (App. 005-006, 009).  

Nevertheless, the District Court denied DISH’s motion because it erroneously 

concluded that DISH was not likely to establish that the tribal court lacked subject 

matter jurisdiction over Brian Laducer’s abuse of process claim against DISH.  

(App. 006-009).  In reaching this conclusion, the District Court erred as a matter of 

law, for two principal reasons.  First, it is settled law that tribal courts lack subject 

matter jurisdiction over the alleged tortious conduct of a nonmember outside the 

Tribe’s reservation.  In fact, not only did DISH’s conduct in question happen 

outside of the confines of the Tribe’s reservation, it happened on the doorstep and 

in the hallways of the federal courthouse in Minot, North Dakota.  Second, even if 

occurrence of the tortious conduct outside the reservation were not an insuperable 

objection to jurisdiction, the fact that the alleged tortious conduct had no nexus to 
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the commercial agreement relied upon by the District Court would be.  On that 

point, the lower court did not correctly read applicable legal precedent of the 

Supreme Court and this Court.  Specifically, the lower court ruled that because 

DISH entered into a consensual relationship with Mr. Laducer to provide DBS 

service to him, DISH fell within the “contract” exception of Montana, and was 

subject to the jurisdiction of the tribal court for an unrelated tort claim based on 

conduct that occurred outside of the Tribe’s reservation.   

But this is not the law in this Circuit.  In decisions such as Attorney’s

Process & Investigation Servs., Inc. v. Sac & Fox Tribe, 609 F.3d 927, 936 (8th 

Cir. 2010), this Court has held that neither of Montana’s exceptions give a tribal 

court jurisdiction over nonmember conduct that occurred outside of the tribe’s 

reservation and that the existence of a contract is sufficient to confer jurisdiction on 

a tribal court only if there is a nexus between the commercial relationship and 

conduct alleged to constitute the tort.   

In sum, the plaintiff has not, and cannot, point to any on-reservation conduct 

of DISH as the basis for the alleged abuse of process and has not even tried to 

show the existence of a nexus between the subscription agreement and the conduct 

alleged to constitute the abuse of process.  Because an error of law constitutes an 

abuse of discretion, this Court should reverse the District Court, and grant the 

preliminary injunction that DISH requested. 
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ARGUMENT 

I. The Lower Court Disregarded The Proper Allocation Of The 
Burden Of Proof On Tribal Jurisdiction.   

The inherent sovereign powers of an Indian tribe do not extend to the 

activities of nonmembers of the tribe, and efforts by a tribe to regulate 

nonmembers are presumptively invalid.  The plaintiff in a tribal court action 

against a nonmember defendant has the burden of establishing that the tribal court 

has subject matter jurisdiction over the plaintiff’s claim against the nonmember.  

Brian Laducer’s tribal court complaint was filed shortly after DISH filed a third-

party complaint against Mr. Laducer in Lacey Laducer v. DISH, a case then 

pending in the District Court.  (App. 152-155). Mr. Laducer’s only allegation in 

his tribal court complaint is: “Dish Network has taken advantage and abused 

the legal process to harm Mr. Laducer.”  (Add. 001-010 at 009, App. 001-010 at 

009).  The only conduct that could constitute the alleged abuse of process is the 

filing of the third party complaint. Mr. Laducer has never amended his complaint, 

or clarified that allegation in any way.  His tribal court abuse of process claim thus 

rests solely on DISH’s filing of the third-party complaint against him in federal 

court, conduct that took place beyond the boundaries of the Tribe’s reservation.5

                                           
5 DISH’s conduct does not constitute an abuse of process, as that tort has 

been defined under North Dakota law.  Abuse of process does not consist of the 
filing of process in the ordinary course, even with bad motive.  Wachter v. Gratech 
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Since Mr. Laducer has failed to demonstrate that the conduct most directly 

regulated by his abuse of process claim occurred on the Tribe’s reservation, he has 

failed to establish tribal court subject matter jurisdiction over his claim against 

DISH.  He also has failed to establish that the tortious conduct he alleged bears a 

sufficient nexus to his existing subscription agreement with DISH to bring it within 

the first Montana exception.

II. The Lower Court Erred As A Matter of Law In Concluding That 
The Tribal Court Had Subject Matter Jurisdiction Over A Tort 
Based On Nonmember Off-Reservation Conduct.

It is well settled that an Indian tribe does not have regulatory or adjudicatory 

jurisdiction over nonmember conduct that occurs outside of the boundaries of the 

tribe’s reservation. Montana v. United States, 450 U.S. 544, 565-66 (1981).  The 

leading precedent on the issue is this Circuit’s decision in Hornell Brewing Co. v. 

Rosebud Sioux Tribal Court, 133 F.3d 1087 (8th Cir. 1998).  In Hornell, the Estate 

of Crazy Horse brought an action against Hornell Brewing Co. in the Rosebud 

Sioux tribal court in connection with Hornell’s manufacture, sale and advertising 

                                                                                                                                        
Co., Ltd., 608 N.W.2d 279, 288 (N.D. 2000). Mr. Laducer’s claim is, as a 
substantive matter, wholly without merit.  The North Dakota state court recognized 
this fact when, after Lacey Laducer had been remanded by the District Court, and 
DISH had re-filed its third-party complaint against Mr. Laducer in state court.
(App. 133-135; App. 145-151).  Mr. Laducer filed the same abuse of process 
complaint in the state court action that he filed in tribal court.  (App. 163-166).
The state court granted summary judgment on the abuse of process claim in 
DISH’s favor.  (App. 167-168). 
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outside of the tribe’s reservation of an alcoholic beverage under the brand name 

“The Original Crazy Horse Malt Liquor.” Id. at 1089.  This Circuit held that: 

“conduct outside the Rosebud Sioux Reservation does not fall within the Tribe’s 

inherent sovereign authority.  We deem it clear the tribal court lacks adjudicatory 

authority over disputes arising from such conduct.” Id. at 1093. 

This Circuit reached a similar conclusion in Attorney’s Process & 

Investigation Servs., Inc. v. Sac & Fox Tribe, 609 F.3d 927 (8th Cir. 2010), cert

denied, 131 S.Ct. 1003 (2011).  In that case the Sac & Fox tribe sued nonmember 

Attorney Process for conversion in the Sac & Fox tribal court.  There, as here, 

there had been agreement with a tribal member to provide certain services.

Although the Sac & Fox argued that its tribal court had jurisdiction over Attorney 

Process, this Court disagreed, holding that in order to establish jurisdiction over the 

conversion claim, the tribe must show that the conduct it seeks to regulate occurred 

within the tribe’s reservation because “Montana and its progeny permit tribal 

regulation of nonmember conduct inside the reservation.” Id. at 940 (citation 

omitted).  Because the Sac & Fox had not alleged that the tortious conduct 

occurred within its reservation, this Court held that the tribal court did not have 

subject matter jurisdiction over the conversion claim against the nonmember 

defendant. Id. at 941.
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For this same reason, the Turtle Mountain tribal court lacks subject matter 

jurisdiction over Mr. Laducer’s abuse of process claim against DISH.  As 

mentioned, Mr. Laducer’s only allegation in his tribal court complaint, which was 

filed immediately after DISH filed a third party complaint against him in federal 

court, is:  “Dish Network has taken advantage and abused the legal process to harm 

Mr. Laducer.”  (App. 154). Since Mr. Laducer has failed to demonstrate that the 

“conduct most directly regulated” by his abuse of process claim occurred on the 

Tribe’s reservation, he has failed to establish tribal court subject matter jurisdiction 

over his claim against DISH.  Indeed, the alleged tort did not only occur outside 

the Tribe’s reservation; it occurred inside the federal courthouse in Minot, North 

Dakota, where DISH filed its claim.  

III. DISH’s DBS Service Agreement With Mr. Laducer Does Not 
Provide The Tribal Court With Subject Matter Jurisdiction Over 
A Tort Claim Based On Off-Reservation Conduct Unrelated
To The Commercial Transaction. 

But even if the occurrence of DISH’s claimed tort outside the reservation did 

not stand as an insuperable impediment to tribal jurisdiction, the lower court ruling 

is wrong for an additional reason.  The District Court concluded that DISH could 

not show a likelihood of success on the merits, because “[b]y entering into a 

consensual contractual relationship with tribal members on tribal land, Dish 

Network subjected itself to the jurisdiction of the Tribal Court.”  (Add. 001-010 at 

009, App. 001-010 at 009).  The consensual relationship referenced by the District 
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Court is the DBS service subscription agreement that DISH had with Mr. Laducer.

The District Court erred in concluding that a consensual relationship between a 

nonmember and a tribal member could give the tribal court jurisdiction over a tort 

suit—like Brian Laducer’s tribal court abuse of process action—that is initiated by 

a tribal member against a nonmember for conduct that occurred outside of the 

Tribe’s reservation.

In Montana, 450 U.S. at 565-66, the Supreme Court held that a tribal court 

may have subject matter jurisdiction over a nonmember where the nonmember has 

a commercial relationship—like a contract or a lease—with tribal members; but the 

plaintiff in the tribal court action has the burden of establishing that its claim falls 

within the scope of the Montana exception. Plains Commerce Bank v. Long 

Family Land & Cattle Co., 554 U.S. 316, 330 (2008); Attorney’s Process & 

Investigation Servs., Inc. v. Sac & Fox Tribe, 609 F.3d 927, 936 (8th Cir. 2010), 

cert denied, 131 S.Ct. 1003 (2011).  Moreover, the plaintiff must establish not only 

that a commercial relationship exists, but also that the claim has a sufficient 

“nexus” with the consensual relationship to enable the court to conclude that the 

nonmember has impliedly consented to the jurisdiction of the tribal court for that

claim. Plains Commerce Bank, 554 U.S. at 337-38 (“tribal laws and regulations 

may be “fairly imposed on nonmembers only if the nonmember has consented, 
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either expressly or by his actions”); Atkinson Trading Co., Inc. v. Shirley, 532 U.S. 

645, 656 (2001); Attorney’s Process & Investigation Servs., Inc., 609 F.3d at 941.

Brian Laducer has failed to carry this burden.  The District Court’s Order 

quotes the sole allegation in Brian Laducer’s tribal court complaint related to the 

abuse of process claim:  “Dish Network has taken advantage and abused the legal 

process to harm Mr. Laducer.”  (Add. 001-010 at 009, App. 001-010 at 009).

Brian Laducer’s complaint does not describe the conduct alleged to constitute the 

tort of abuse of process, and, consequently, the necessary “nexus” between DISH’s 

alleged tortious conduct and the DBS service agreement between DISH and Brian 

Laducer has not been demonstrated.  See Attorney’s Process & Investigation 

Servs., Inc. v. Sac & Fox Tribe, 809 F. Supp. 2d. 916, 931 (N.D. Iowa 2011) (tribal 

court held not to have subject matter jurisdiction over conversion claim against 

nonmember, despite the existence of a commercial relationship between defendant 

and a tribal member, where plaintiff had failed to allege in its complaint facts 

sufficient to establish that tortious conduct occurred within the tribe’s reservation).

A commercial contract between a nonmember and a tribal member supports 

tribal court subject matter jurisdiction only over claims against the nonmember 

“arising out of the commercial relationship.” Nord v. Kelly, 520 F.3d 848, 856 (8th 

Cir. 2008).  The Montana exceptions are “limited” and should not be given an 

expansive interpretation. Plains Commerce Bank, 554 U.S. at 330.  The Supreme 
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Court and this Circuit have repeatedly held that tribal courts do not have subject 

matter jurisdiction over tort claims against nonmembers despite the existence of 

commercial contractual relationships between the nonmember defendant and the 

tribe or tribal members, even where the commercial contract has some relationship 

or factual overlap with the tort claim.  In Plains Commerce Bank, for example, the 

Long Land Company, which was owned by tribal members, sold 2230 acres of fee 

land located within the boundaries of the reservation to the bank, which leased the 

land back to the Longs and gave them an option to purchase the land at the end of 

the lease for a fixed price.  Id. at 321.  At the end of the lease the Longs failed to 

exercise their option to purchase the land, and the bank sold the property to a third 

party on terms more favorable than the terms the bank offered to the Longs.  Id. at 

322.  The Longs sued the Bank in tribal court for discrimination.  Id. The Supreme 

Court held that the tribal court lacked subject matter jurisdiction over the 

discrimination claim against the nonmember bank, notwithstanding the existence 

of the sale and lease back agreement between the Bank and the tribal members and 

the factual overlap between the contract and the discrimination claim.  Id. at 340.

The Supreme Court concluded that the bank might have anticipated, and thus 

impliedly consented to, a suit in tribal court for breach of the commercial 

agreements it had entered into with the Longs, but could not have anticipated, and 
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thus could not be deemed to have consented to, the discrimination claim.  Id. at

337-38.

In Nord v. Kelly, the plaintiff was a tribal member injured by a truck 

operated by the nonmember defendant, who had a contract with the tribe to haul 

timber.  520 F.3d at 851.  This Circuit held that a tribal court did not have 

jurisdiction over the suit, because the personal injury claim did not arise out of the 

commercial relationship between the nonmember defendant and the tribe.  Id. at

856-57.  This Court said that it did not matter that the nonmember defendant was 

working pursuant to the contract when the accident occurred.  Id. at 856.

In Attorney’s Process & Investigation Servs., Inc. the nonmember defendant 

had a service agreement with the tribe, entered into by the former chairman, a 

tribal member, pursuant to which the tribe had paid Attorney’s Process millions of 

dollars.  609 F.3d at 932.  The tribe sought to recover those payments, which it 

claimed were not authorized, in a tort suit against Attorney’s Process for 

conversion. Id. This Court held that the mere existence of the commercial 

contract did not necessarily support tribal court jurisdiction over a tort claim for 

conversion against the nonmember defendant, notwithstanding the fact that the tort 

suit was brought to recover funds paid pursuant to that contract.  The Court 

remanded the case to the federal district court for the northern district of Iowa to 

determine if the tort of conversion had “a sufficient nexus” with the service 
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agreement between Attorney’s Process and the former chairman to support tribal 

court jurisdiction. Id. at 941.  On remand, the district court held that the tribal 

court did not have jurisdiction, because the Sac & Fox tribe had failed to allege 

facts sufficient to establish that the conduct of the nonmember defendant alleged to 

have constituted conversion had occurred on the reservation.  The court held that, 

even if a sufficient nexus existed between the service agreement and the 

conversion to support tribal court jurisdiction, tribal court jurisdiction could not 

reach acts that took place beyond the boundaries of the reservation.  Attorney’s

Process & Investigation Servs., Inc. v. Sac & Fox Tribe, 809 F. Supp. 2d. 916, 931.

DISH respectfully submits that Brian Laducer’s abuse of process claim does 

not “arise out of” the DBS service agreement between DISH and Brian Laducer 

and, consequently, the DBS service agreement does not provide a basis under 

Montana for tribal court jurisdiction over the abuse of process claim.  The abuse of 

process claim arises from the filing of a third-party complaints in federal court – 

conduct unrelated to the commercial relationship established by the DBS service 

agreement.  The abuse of process claim was not the sort of claim that DISH could 

have anticipated arising from the DBS service agreement, and consequently, 

DISH’s entry into that agreement could not constitute an implied consent to tribal 

court jurisdiction over that claim. Plains Commerce Bank, 554 U.S. at 337-38.  If 

anything, the abuse of process claim here has an even more tenuous connection 
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with the DBS service agreement than the conversion claim had with the service 

agreement in Attorney’s Process.  The nexus between Brian Laducer’s abuse of 

process claim and the agreement he had with DISH is insufficient to support tribal 

court jurisdiction over that claim. 

There is another reason, too, why this case lies even further afield from tribal 

jurisdiction than the dispute in Attorney’s Process.  As mentioned, it is even more 

certain here than it was in Attorney’s Process that the alleged abuse of process did 

not occur on the reservation, but (if anywhere) in the federal court where DISH’s 

complaints was lodged.  The North Dakota state court has already granted 

summary judgment in favor of DISH on Mr. Laducer’s identical abuse of process 

claim filed in that forum.  (App. 167-168).  The relief requested here would insure 

that an inconsistent tribal court decision would not occur while DISH’s District 

Court review in the tribal court was proceeding. 

CONCLUSION

For the reasons given above, DISH requests this Court to reverse the 

decision of the District Court and enjoin further tribal court proceedings in the case 

of Brian Laducer v. DISH until DISH’s District Court challenge to the subject 

matter jurisdiction of the tribal court has been completed. 
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