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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:12-cv-1275-JLK 
 
DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT; 
SAN JUAN CITIZENS ALLIANCE; 
SIERRA CLUB; 
CENTER FOR BIOLOGICAL DIVERSITY; and 
AMIGOS BRAVOS, 
 
 Petitioners, 
 
vs. 
 
UNITED STATES OFFICE OF SURFACE MINING RECLAMATION AND 
ENFORCEMENT, an agency within the U.S. Department of the Interior; 
KENNETH L. SALAZAR, in his official capacity as Secretary of the Interior; 
AL KLEIN, in his official capacity as Regional Director of U.S. Office of Surface Mining 
Reclamation and Enforcement, Western Region; 
BOB POSTLE, in his official capacity as Manager of the Program Support Division for the 
Western Region of the Office of Surface Mining Reclamation and Enforcement; 
RICK WILLIAMSON, in his official capacity as Manager of the Indian Programs Branch of the 
Western Region of the Office of Surface Mining Reclamation and Enforcement; and 
MYCHAL YELLOWMAN, in his official capacity as Navajo Mine Team Leader in the Office 
of Surface Mining Reclamation and Enforcement, 
 
 Respondents. 
 
 
PETITIONERS’ RESPONSE IN OPPOSITION TO NAVAJO NATION’S MOTION TO 

DISMISS 
 

INTRODUCTION 

 Diné Citizens Against Ruining Our Environment (Diné CARE), San Juan Citizens 

Alliance, Sierra Club, the Center for Biological Diversity, and Amigos Bravos (collectively, 

“Citizens”) respectfully submit the following response in opposition to the Navajo Nation’s 

(Nation) motion to dismiss pursuant to Federal Rules of Civil Procedure 12(b)(7) and 19, Doc. 

22.  In short, dismissal for failure to join the Nation is plainly unwarranted.  It would be contrary 
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to both the law of the case and binding precedent.  Moreover, the Nation is not a required party 

under Rule 19(a), and the equitable factors of Rule 19(b), including public rights considerations, 

weigh uniformly against dismissal. 

FACTUAL AND PROCEDURAL BACKGROUND 

 “As with other Rule 12 motions, the court must accept the complaint’s allegations as true 

for the purposes of a Rule 12(b)(7) motion to dismiss.”  Direct Supply, Inc. v. Specialty Hosps. of 

Am., LLC, ___ F. Supp. 2d ___, 2012 WL 2914361 at *6 (D.D.C. July 18, 2012).  A court may 

also “go outside the pleadings and look at extrinsic evidence.”  Rotec Indus., Inc. v. Aecon 

Group, Inc., 436 F. Supp. 2d 931, 933 (N.D. Ill. 2006).  This is because the proponent of a Rule 

12(b)(7) motion has the “burden of producing evidence showing the nature of the interest 

possessed by an absent party and that the protection of that interest will be impaired by the 

absence.”  Citizen Band Potawatomi Indian Tribe of Okla. v. Collier, 17 F.3d 1292, 1293 (10th 

Cir. 1994). 

 The Navajo Reservation and the larger Four Corners Region have experienced massive, 

industrial-scale energy development over the past half-century.  Doc. 1 at ¶ 45.  Today this area 

is among the most polluted places in the United States, with significant problems from air, water, 

and soil pollution.  Id. at ¶¶ 46-49, 54, 56, 77.  This proliferation of pollution has taken a toll on 

human health and the environment in the region.  Id. at ¶ 52 (toxic levels of mercury in fish), 

¶ 53 (mercury harms human health), ¶ 58 (elevated levels of respiratory disease).  Despite this 

half-century of intense energy development, poverty and unemployment in the area remain 

extraordinarily high.  Id. ¶ 67. 
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 The Navajo Mine is an open-pit coal strip mine sprawling over 13,000 acres.  Id. at ¶ 68.  

The mine is located entirely within the exterior boundaries of the Navajo Reservation on land 

that the Nation originally leased to BHP’s predecessor (Utah Construction and Mining 

Company) in 1957.  Office of Surface Mining, et al., Environmental Assessment: BHP Navajo 

Coal Company Pre-2016 Mine Plan for Area III and Area IV North OSM EA# NM-0003-F-Y-

01, at 1-2 (2012) [hereinafter EA]1; Doc. 22 at 6.  Strip-mining operations have been ongoing 

since the early 1960s.  Doc. 1 at ¶ 70.  Defendant Office of Surface Mining Enforcement and 

Reclamation (OSM) is the sole regulatory authority for permitting strip-mining and assuring 

compliance with the National Environmental Policy Act (NEPA) with respect to strip-mining 

operations on Indian lands, though tribes comment indirectly (through the Bureau of Indian 

Affairs (BIA)) on permitting decisions.  30 C.F.R. § 750.6(a)(1)-(2), (7), (d); cf. 30 U.S.C. 

§ 1300(j) (granting tribes limited authority over abandoned mine programs on Indian lands, but 

not general permitting and regulatory authority). 

 The Navajo Mine is and has always been the sole source of coal for the adjacent Four 

Corners Power Plant (FCPP), which was built specifically to burn the coal from that mine.  Doc. 

1 at ¶¶ 71-72.  FCPP, a massive coal plant, is one of the largest sources of air pollution in the 

United States.  Doc. 1 at ¶¶ 55, 62.  Air pollution from Navajo Mine coal burned at FCPP 

impacts surrounding communities both on and off of the Navajo Reservation.  EA at 212-14; 

Doc. 1 at 47; Eisenfeld Decl. at ¶¶ 4, 6 (noting the “notorious brown cloud” that settles over 

northwestern New Mexico on a daily basis) (attached as Exhibit 2); Kennedy-Howard Decl. ¶ 8 

(attached as Exhibit 3); Conn Decl. ¶ 7 (attached as Exhibit 4).  Toxic coal combustion waste 

                                                 
1 Cited pages of the EA are attached as Exhibit 1.  The complete document is available online at 
http://www.wrcc.osmre.gov/Current_Initiatives/Navajo_Mine/AreaIVNorth.shtm.  
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from FCPP was backfilled in the Navajo Mine for nearly forty years and was also dumped in 

piles on lands adjacent to the Navajo Mine.  Doc. 1 at ¶ 77; EA at 206. 

 The Navajo Mine supplies approximately 8.5 million tons of coal to FCPP annually, Doc. 

1 at ¶ 62, though that number may fluctuate downward to as low as 6.4 million tons depending 

on FCPP’s demands, see Doc. 19 at 31-32.  FCPP’s coal consumption may decline by an 

additional twenty-five percent under a current proposal to close three units of the power plant by 

2014 or earlier.  EA at 8; Eisenfeld Decl. at ¶ 6 (indicating that units may be closed by early 

2013).  Currently, the operator of the Navajo Mine, Intervenor-defendant BHP Navajo Coal 

Company (BHP), is contractually obligated to supply FCPP with coal through early July 2016.  

Doc. 19 at 35.  It is to this end that BHP seeks to expand mining operations into a portion of 

Area IV North of the Navajo Mine.  EA at 1.  Area IV North contains approximately 12.7 

million tons of coal.  Doc. 1 at ¶ 86.  Currently permitted Areas II and III of the mine contain 

30.8 million tons of coal.  EA at 12. 

 In 2005 the Federal Defendants approved a permit revision allowing strip-mining 

operations to expand over 3,800 acres into Area IV North of the mine.  Doc. 1 at ¶ 82.  This 

decision was based on a fourteen-page environmental assessment (EA).  Diné CARE v. Klein 

(Diné CARE I), 676 F. Supp. 2d 1198, 1203 (D. Colo. 2009).  Diné CARE and San Juan Citizens 

Alliance sued OSM, alleging that the EA did not comply with the procedural requirements of 

NEPA, 42 U.S.C. §§ 4321-4370h, and sought, among other things, to enjoin mining operations 

in Area IV North until OSM complied with NEPA.  Diné CARE I, 676 F. Supp. 2d at 1203, 

1204.  BHP and Arizona Public Service (APS), the operator of FCPP, intervened.  Id. at 1203.  

OSM and the intervenors moved to dismiss the case on the basis of Rule 19 for nonjoinder of the 

Navajo Nation.  Id. at 1204.  In support of its motion, OSM cited Republic of Philippines v. 
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Pimentel, 553 U.S. 851 (2008).  Defendants’ Response to the Court’s July 1, 2009, Order at 5-6, 

Diné CARE v. Klein, 676 F. Supp. 2d 1198 (D. Colo. 2009) (No. 07-cv-01475-JLK).  This Court 

denied the motion.  Id. at 1215-17.  This Court later ruled in the plaintiffs favor on the merits and 

remanded the matter to OSM to conduct a lawful NEPA analysis.  Diné CARE v. Klein (Diné 

CARE II), 747 F. Supp. 2d 1234, 1263-64 (D. Colo. 2010). 

 On remand, OSM reduced the size of the proposed mine expansion into Area IV North 

and prepared another EA.  Doc. 1 at ¶¶ 84, 88.  Despite OSM’s scheduling the comment period 

to coincide with the winter holidays, and after a short extension, the Citizens submitted extensive 

comments.  Id. at ¶¶ 88-91.  OSM disregarded these comments, issued a finding of no significant 

impact (FONSI), and approved the mine expansion.  Id. at ¶¶ 92-93, 95.  The Citizens again 

sought judicial review, seeking declaratory relief and injunctive relief limited to future mining 

operations in Area IV North.  Doc. 1 at ¶ 117.  BHP again intervened as a defendant.  Doc. 19.  

The Nation then moved to intervene for the limited purpose of filing their motion to dismiss. 

ARGUMENT 

 The Court should deny the Navajo Nation’s motion to dismiss.  The motion is contrary to 

both the law of the case and binding precedent.  Additionally, the Nation has failed to carry its 

burden of establishing either that it is a required party or that dismissal is appropriate. 

1. Law of the Case: Diné CARE v. Klein I 

 Under the law of the case doctrine, absent good reason, courts will not revisit earlier 

decisions at subsequent stages of a case.  Christianson v. Colt Indus. Operating Corp., 486 U.S. 

800, 816 (1988).  “Thus, when a case is appealed and remanded, the decision of the appellate 

court establishes the law of the case and ordinarily will be followed by both the trial court and 

the appellate court in any subsequent appeal.”  Rohrbaugh v. Celotex Corp., 53 F.3d 1181 (10th 
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Cir. 1995).  This doctrine applies to judicial review of administrative decisions.  Grigsby v. 

Barnhart, 294 F.3d 1215, 1218 (10th Cir. 2002); see also Olenhouse v. Commodity Credit Corp., 

42 F.3d 1560, 1580 (10th Cir. 1994) (“Reviews of agency action in the district courts must be 

processed as appeals.”).  The law of the case doctrine furthers interests of finality and efficiency 

and avoids “the gradual undermining of public confidence in the judiciary.”  McIlravy v. Kerr-

McGee Coal Corp., 204 F.3d 1031, 1035 (10th Cir. 2000).  The three “exceptionally narrow” 

grounds for departing from the law of the case are (1) a change in evidence; (2) a subsequent 

change in controlling authority; and (3) a determination that the earlier decision was clearly 

erroneous and manifestly unjust.  Id. 

 Here, this Court already decided in Diné CARE I, 676 F. Supp. 2d at 1217, that in equity 

and good conscience and based on binding precedent this case could proceed despite the 

Nation’s absence.  This Court subsequently remanded the case to OSM to conduct a lawful 

NEPA analysis prior to permitting mining in Area IV North.  Diné CARE II, 747 F. Supp. 2d at 

1263-64.  On remand, OSM prepared a second EA for mining in Area IV North, which the 

Citizens have again appealed to this Court from the agency.  Doc. 1 at ¶¶ 84, 88, 96-117.  Under 

the law of the case doctrine and in the interests of finality and efficiency, this Court should 

adhere to its previous ruling on this issue. 

 The Citizens recognize that the Nation has presented more evidence of its financial 

interests related to the Navajo Mine than was presented with the previous Rule 19 motion; 

however, in its previous ruling, this Court did acknowledge these interests.  Diné CARE I, 676 F. 

Supp. 2d at 1216 (concluding that “the financial and other benefits the Tribe receives in 

connection to the Navajo Mine render it a required party”).  Accordingly, the additional 

information presented here regarding the Nation’s financial interests does not justify departure 

Case 1:12-cv-01275-JLK   Document 25   Filed 09/27/12   USDC Colorado   Page 6 of 31



7 
 

from this Court’s previous ruling.  The Citizens also anticipate that the Nation might assert that 

the two cases on which it most heavily relies—Republic of Philippines v. Pimentel, 553 U.S. 851 

(2008), and Ctr. for Biological Diversity v. Pizarchik, ___ F. Supp. 2d ___, 2012 WL 872622 (D. 

Colo. Mar. 14, 2012) (appeal pending)—justify reopening this issue.  They do not.  Pimentel was 

not a subsequent (or contrary, as shown below) decision, and in fact was cited in support of 

OSM’s motion to dismiss.  Defendants’ Response to the Court’s July 1, 2009, Order at 5-6, Diné 

CARE v. Klein, 676 F. Supp. 2d 1198 (D. Colo. 2009) (No. 07-cv-01475-JLK).  And Pizarchik, 

while subsequent, is not a controlling authority.  Accordingly, no exception applies.  McIlravy, 

204 F.3d 1035.  This Court should thus follow its previous decision that this case may proceed in 

the absence of the Nation. 

2. Binding Authority: Manygoats v. Kleppe 

 The Nation’s motion to dismiss is not only contrary to the law of the case, it is also 

contrary to on-point and binding precedent.  In Manygoats v. Kleppe, 558F.2d 556, 557 (10th 

Cir. 1977), members of the Navajo Nation sued the then-Secretary of the Interior, alleging that 

his approval of a lease agreement for uranium exploration and mining violated NEPA.  The 

district court dismissed on the basis of Rule 19 for nonjoinder of the Nation.  Id.  On appeal, the 

Tenth Circuit reversed.  Id. at 561.  While the Nation was a required party under Rule 19(a), the 

court held, the case could nonetheless proceed in equity and good conscience under Rule 19(b).  

Id. at 559.  The court reasoned that the plaintiffs sought not to invalidate the Nation’s lease 

agreement, but rather to assure the adequacy of the Secretary’s NEPA analysis.  Id. at 558.  The 

case would “not necessarily result in prejudice to the Tribe,” and there was no other forum where 
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the plaintiffs could challenge the federal NEPA analysis.  Id. at 558-59.2  Furthermore, the Court 

explained, dismissal for nonjoinder would “produce an anomalous result,” precluding review—

by all, save tribes—of federal environmental decision making on Indian lands.  Id. at 559.  Such 

a result, the Court concluded, conflicted with the “national environmental interests” embodied in 

NEPA.  Id. 

 The instant case is controlled by Manygoats.  Here, as in Manygoats, the Citizens 

challenge, not a legal entitlement of the Nation (i.e., the lease), but rather the Federal 

Defendants’ deficient NEPA analysis.  Doc. 1 at ¶¶ 96-117.  Additionally, if this Court concludes 

that the Federal Defendants must complete an environmental impact statement (EIS), or 

otherwise must remedy their deficient NEPA analysis, no prejudice will necessarily result to the 

Nation.  See infra Part 5.a-b.  Like Manygoats, the Nation has identified “no tribal remedies or 

procedures available to the plaintiffs for attack on a federal EIS.”  558 F.2d at 559.  Nor has the 

Nation identified any other judicial forum for review of the Federal Defendants’ NEPA analysis.  

See Doc. 22 at 3.  Finally, dismissal for nonjoinder here, as in Manygoats, would conflict with 

national environmental policy, by—anomalously—insulating federal agencies from judicial 

scrutiny when those agencies’ decisions pertain to Indian lands.3 

                                                 
2 The Nation attempts to distinguish Manygoats on the basis that the court there did not use the 
words “sovereign immunity” and that it was not clear that the defendants raised the issue of 
sovereign immunity supporting dismissal.  Doc. 22 at 29.  This argument is mistaken.  The issue 
of tribal immunity was plainly before the court.  See Manygoats, 558 F.2d at 557-58 (“Because 
of its immunity from suit the Navajo Tribe may not be made an involuntary party to the 
action.”). 
3  Other courts have applied the “public rights” exception to deny dismissal in similar cases 
seeking agency compliance with legal requirements.  E.g., Connor v. Burford, 848 F.2d 1441, 
1459-61 (9th Cir. 1986) (applying public rights exception in NEPA case); Makah Indian Tribe v. 
Verity, 910 F.2d 555, 559 n.6 (9th Cir. 1990) (reasoning that under public rights exception absent 
tribes were not “indispensable” because plaintiffs sought to enforce agency compliance with 
procedural duties). 
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3. Pimentel and Pizarchik: Not to the Contrary 

 In the face of the binding authority of Manygoats, the Nation advances Pimentel and 

Pizarchik.  However, Pimentel is significantly different from this case and Manygoats; and 

Pizarchik is non-binding, distinguishable, and flawed.  In Pimentel a bank in possession of funds 

claimed by various parties—including, chiefly, the Republic of the Philippines (Republic), a 

special commission created by the Philippines to recover national property embezzled by former 

President Ferdinand Marcos (Commission), and the judgment creditors from a class action suit 

brought against Marcos’s estate for human rights violations (Pimentel class)—filed an 

interpleader action in United States federal court.  553 U.S. at 854-55, 857-59.  The issue on 

appeal was whether the case should be dismissed under Rule 19(b) for nonjoinder of the 

Republic and Commission.  Id. at 864.  The Supreme Court held that dismissal was warranted.  

Id. at 873. 

 Applying the enumerated factors of Rule 19(b) (required party status was uncontested), 

the Court first reasoned that there was potentially significant prejudice to the Republic and the 

Commission, which were immune to suit under the doctrine of foreign sovereign immunity.  Id. 

at 864, 866.  Allowing the suit to proceed in their absence would undermine interests in comity 

and the dignity between foreign sovereigns endowed with “perfect equality and absolute 

independence.”  Id. at 865-66 (quoting Schooner Exchange v. McFaddon, 7 Cranch 116, 137 

(1812)).  The Court noted the “specific affront” of the Republic’s claimed property being “seized 

by the decree of a foreign court.”  Id. at 866.  Moreover, this prejudice could not be lessened 

since each party sought the entirety of the fixed fund.  Id. at 870 (citing Wichita & Affiliated 

Tribes of Okla. v. Hodel, 788 F.2d 765, 774 (D.C. Cir. 1986)); see id. at 857-58 (total fund was 

$35 million; Pimentel Class judgment was for $2 billion; Republic claimed all funds “derived 
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from misuse of public office”).  The third Rule 19(b) factor also favored dismissal because the 

Republic and Commission would not be bound by a judgment and presumably could bring 

additional litigation to recover the disputed funds.  Id. at 870-71.  Regarding the fourth factor, the 

bank, which was the plaintiff in the interpleader, would suffer little prejudice from dismissal 

because it could have any future actions against it dismissed under Rule 19 for nonjoinder of the 

Republic.  Id. at 871-72. 

 As for the Pimentel class, its members would suffer prejudice by not being able to 

recover their damages, but that harm was outweighed by the Republic’s claim to sovereign 

immunity.  Id. at 869.  Also, while dismissal would in part harm the “international policy” of 

“combating public corruption,” that international policy underscored the comity interests of 

foreign sovereigns.  Id.  Finally, the Court noted that the balance of the equities could change if 

the special Philippine court tasked with resolving ownership of properties embezzled by Marcos 

did not resolve the case in a “reasonable period of time.”  Id. at 859, 873. 

 Pimentel differs significantly from the instant case and Manygoats.  First unlike this case, 

the Republic in Pimentel was a required party under Rule 19(a).  Compare 553 U.S. at 863 

(noting required party status was not contested), with infra Part 4 (explaining why Nation is not a 

required party).  Next, unlike this case and Manygoats, which involve challenges to federal 

defendants’ compliance with procedural obligations imposed by federal law, Pimentel was a 

dispute over property (money) to which the absent party claimed a legal entitlement.  Compare 

Pimentel, 553 U.S. at 866 (noting the affront to the Republic of having “property they claim . . . 

seized by the decree of a foreign court); with Manygoats, 558 F.2d at 558 (noting challenge was 

not to tribal contract but “to the adequacy of the impact statement the Secretary must consider”); 
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see also Doc. 1 at ¶¶ 96-117 (challenging Federal Defendants’ NEPA analysis).4  This distinction 

is critical because while the Ex Parte Young exception, elaborated below, allows suits against 

officers of state or tribal sovereigns for “prospective injunctive relief,” it does not allow similar 

suits seeking “retroactive monetary relief.”  Missouri v. Jenkins by Agyei, 491 U.S. 274, 278 

(1989).  Relatedly, Pimentel, unlike this case and Manygoats, involved complete distribution of a 

fixed fund which would necessarily cause the absent parties prejudice that could not be 

mitigated.  Pimentel, 553 U.S. at 869-70; see Makah, 910 F.2d at 560 (holding claim for 

allocation of fixed resource (salmon) could not proceed without absent tribes); cf. infra Part 5.a-b 

(describing how any potential prejudice could be effectively mitigated).  Also, in Pimentel, again 

unlike the instant case and Manygoats, an alternative forum was available in which the 

Republic’s claim was being adjudicated; the Court suggested that if that forum delayed 

unreasonably in issuing a decision, the parties might be able to again bring their case in United 

States federal court.  553 U.S. at 873. 

 Additionally, Pimentel involved “foreign sovereign immunity,” raising comity concerns 

between co-equal sovereigns.  553 U.S. at 866-67.  Whereas United States federal law does not 

apply to foreign sovereigns, “general Acts of Congress,” including NEPA, do apply on Indian 

lands.  Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 120 (1960); Davis v. 

Morton, 469 F.2d 593, 597-98 (10th Cir. 1972); Manygoats, 558 F.2d at 558.  Thus, unlike 

foreign sovereign immunity, tribal sovereign immunity does not shield tribal (or state) 

sovereigns (via the Ex Parte Young fiction of suing tribal (or state) officers) from suit for 

prospective injunctive relief for violations of federal law.  Tenneco Oil Co. v. Sac & Fox Tribe of 

                                                 
4  This was the very basis on which the Tenth Circuit in Manygoats distinguished its earlier case 
Tewa Tesuque v. Morton, 498 F.2d 240 (10th Cir. 1974).  558 F.2d at 558 (“In Tewa Tesuque the 
attack was on the lease and the action sought cancellation.”). 
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Indians of Okla., 725 F.2d 572, 574-75 (10th Cir. 1984); Burlington N. & Santa Fe Ry. Co. v. 

Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007); Ex Parte Young, 209 U.S. 123, 155-56 (1908).  If 

tribal sovereign immunity does not directly shield tribal officers from suits for prospective 

injunctive relief, it should not a fortiori indirectly shield federal officers, as here, from suits for 

prospective injunctive relief for violations of federal law, especially when, as here, the federal 

government has expressly waived sovereign immunity.  5 U.S.C. § 702; see Salt River Project 

Agric. Improvement & Power Dist. v. Lee, 672 F.3d 1176, 1181 (9th Cir. 2012) (holding Ex 

Parte Young exception would be “gut[ted]” if suits against tribal officers could be dismissed 

under Rule 19 for nonjoinder of tribes); Baykeeper v. Union Pac. R.R. Co., 2009 WL 1517868 at 

*2 (N.D. Cal. June 1, 2009) (holding motion to dismiss for nonjoinder of state would be futile 

and distinguishing Pimentel on basis that, unlike foreign sovereigns, “the State may be sued for 

violations of federal law in which the plaintiffs merely seek prospective, injunctive relief”).  For 

these reasons, the comity interests associated with tribal sovereign immunity, while present,5 are 

tempered here as in Manygoats by the interest in full application of federal environmental law.  

See Manygoats, 558 F.2d at 559.6 

                                                 
5 The Citizens do not denigrate the doctrine of tribal sovereign immunity.  It is an important 
mechanism for, among other things, protecting tribes from “encroachment” by States, Kiowa 
Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 758 (1998), and allowing tribes to govern 
internal tribal affairs, Tewa Tesuque, 489 F.2d at 243.  However, these tribal interests are not 
implicated in this suit, which challenges the Federal Defendants’ compliance with NEPA’s 
procedural standards. 
6 The Court in Pimentel, without expressly stating it, appeared to recognize a distinction between 
foreign sovereign immunity and tribal (and state) sovereign immunity.  The Court emphasized 
the international focus of its ruling by repeating the word “foreign” no less than sixteen times, 
including in the first sentence of the opinion.  553 U.S. at 854, 855, 864, 865, 866, 868, 869, 872.  
On the other hand, the Court did not once draw on the large body of case law addressing tribal 
(or state) sovereign immunity and Rule 19 in its discussion of foreign sovereign immunity.  Id. at 
865-67.  This was not an unintentional omission, for the Court did cite one tribal sovereignty 
case, but only to support the notion that an absent party is prejudiced when a court is called upon 
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 Pizarchik, like Pimentel, provides no basis for this Court to depart from the binding 

precedent of Manygoats.  First, Pizarchik, unlike Manygoats, is not binding precedent.  See 

Pizarchik, 2012 WL 872622 at *7 n.9 (declining to follow Diné CARE I).  Second, in Pizarchik, 

potential prejudice to the Nation was much greater than it is here.  There, the plaintiffs sought 

complete cessation of mine operations.  Id. at *3.  Here, in contrast, the Citizens seek only to 

temporarily enjoin mining operations in one portion of the mine, Area IV North, Doc. 1 at ¶ 117; 

cf. Diné CARE I, 676 F. Supp. 2d at 1204 (seeking only to enjoin mining in Area IV North), 

leaving the mine free to continue extracting the coal reserves in Areas II and III, which are 

sufficient to meet the mine’s contractual requirements for at least three more years.  EA at 3 

(annual contractual obligation of 8.5 million tons), 12 (30.8 million tons remain in Areas II and 

III).  Additionally, case law interpreting the Endangered Species Act (ESA), which was at issue 

in Pizarchik, has largely eliminated courts traditional discretion in determining whether to issue 

injunctive relief.  2012 WL 872622 at *5 (citing Silver v. Babbitt, 924 F. Supp. 976, 988 (D. 

Ariz. 1995)); accord Tenn. Valley Authority v. Hill, 437 U.S. 153, 193-95 (1978); Wash. Toxics 

Coal. v. EPA, 413 F.3d 1024, 1034-35 (9th Cir. 2005).  Because the instant case, like Manygoats, 

involves NEPA (instead of the ESA), this Court retains its traditional equitable discretion to 

determine whether and how much injunctive relief to award.  Monsanto Co. v. Geertson Seed 

Farms, 130 S. Ct. 2743, 2757 (2010).  Third, Pizarchik failed to recognize the above-cited 

distinctions between Pimentel, which challenged the absent foreign sovereign’s legal entitlement 

and sought retroactive monetary relief, and cases enforcing federal environmental law on Indian 

lands, seeking prospective injunctive relief; as such, the decision was flawed.  See e.g., 

Pizarchik, 2012 WL 872622 at *6 (referring erroneously to “co-equal powers”).  Additionally, in 

                                                                                                                                                             
to allocate a fixed sum that is not large enough to satisfy all parties.  Id. at 870 (citing Wichita & 
Affiliated Tribes of Okla, 788 F.2d at 774). 
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Pizarchik the court essentially triple-counted the interest of tribal sovereign immunity, finding it 

decisive in its analysis of the first, third, and fourth factors of the Rule 19(b) analysis.  2012 WL 

872622 at *5-*6.  This overemphasis on the weight of tribal immunity is contrary to Tenth 

Circuit instruction that tribal sovereign immunity is not a dispositive factor that “abrogate[s] the 

application of Rule 19(b).”  Davis v. United States,192 F.3d 951, 960 (10th Circuit 1999); see 

also Provident Tradesmens Bank & Trust v. Patterson, 390 U.S. 102, 117-18 n.12, 119 n.14, 

119-20 n.16, 124 (1968) (repeatedly rejecting mechanical, “formulaic” application of Rule 19 in 

favor of “pragmatic” analysis). 

4. Rule 19(a): Navajo Nation Is Not a Required Party 

 The above arguments notwithstanding, careful analysis of the relevant Rule 19 factors 

reveals that the Nation is not a required party under Rule 19(a), and even if it were, dismissal 

would not be warranted under Rule 19(b). 

 Pursuant to Rule 19(a), a party is deemed to be required if, among other things, “that 

person claims an interest relating to the subject of the action and is so situated that disposing of 

the action in the person’s absence may: (i) as a practical matter impair or impede the person’s 

ability to protect the interest.”  Fed. R. Civ. P. 19(a)(1)(A)(i).  This is the only basis on which the 

Nation asserts that it is a required party.  In order to satisfy this requirement, the claimed interest 

must be “legally protected.”  Davis, 192 F.3d at 958-59; Makah, 910 F.2d at 5587; accord 4 

                                                 
7 The Tenth Circuit in Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 998 (10th Cir. 2001), 
rejected Makah’s analysis of the absent party’s claimed legal interest, reasoning that any 
underlying analysis of the merits of an absent party’s claimed interest is “irrelevant” to the Rule 
19(a) analysis.  Here, the Citizens do not ask the Court to rule on the merits of the Nation’s 
claimed interest, but only to closely examine the nature of the claimed interest.  Such scrutiny is 
consonant with Supreme Court precedent.  In Provident Tradesmens Bank & Trust, 390 U.S. at 
119, the Court explained that Rule 19 “commands the courts to examine each controversy to 
make certain that the [various parties’] interests really exist.”  The Court in Pimentel further 
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James Wm. Moore, Moore’s Federal Practice § 19.03[3][b], at 19-46 to -47 (Matthew Bender 3d 

ed. 2012).  “The interest must be more than a financial stake and more than speculation about a 

future event.”  Makah, 910 F.2d at 558 (citing N. Alaska Envtl. Ct. v. Hodel, 803 F.2d 466, 468 

(9th Cir. 1986), and McLaughlin v. Int’l Ass’n of Machinists, 847 F.2d 620, 621 (9th Cir. 1988)); 

Citizen Band Potawatomi Tribe of Okla. v. Collier, 17 F.3d 1292, 1294 (10th Cir. 1994) (holding 

that an “expectation” of a possible future benefit “is not a legally protected interest for purposes 

of 12(b)(7) necessary party analysis”).  “[A]n absent party has no legally protected interest at 

stake in a suit merely to enforce compliance with administrative procedures.”  Cachil Dehe Band 

of Wintun Indians of the Colusa Indian Cmty. v. California, 547 F.3d 963, 971 (9th Cir. 2008). 

 Even if an absent party has a legally protected interest, “the prejudice to the . . . party’s 

interest ‘may be minimized if the absent party is adequately represented in the suit.’”  Rishell v. 

Jane Phillips Episcopal Mem’l Med. Ctr., 94 F.3d 1407, 1411 (10th Cir. 1996) (quoting Makah, 

910 F.2d at 558).  A party may adequately represent the interests of an absent party if their 

interests are closely aligned.  Kansas v. United States, 249 F.3d 1213, 1227 (10th Cir. 2001); Sac 

& Fox Nation of Mo. v. Norton, 240 F.3d 1250, 1259 (10th Cir. 2000).  Generally, absent a direct 

conflict, the United States—given its trust responsibility—can adequately represent tribes, 

Manygoats, 558 F.2d at 558; Sw. Ctr. for Biological Diversity v. Babbitt, 150 F.3d 1152, 1154 

(9th Cir. 1998); Washington v. Daly, 173 F.3d 1158, 1167-68 & n.11 (9th Cir. 1999), especially 

when both the federal defendant and the tribe share an interest in defending the same 

administrative decision, Kansas, 249 F.3d at 1227; see also Sac & Fox, 240 F.3d at 1259 (NEPA 

                                                                                                                                                             
clarified that “Rule 19 cannot be applied in a vacuum, and it may require some preliminary 
assessment of the merits of certain claims.”  553 U.S. at 868.  Indeed, in Pimentel the Court 
reversed the appellate court for “issu[ing] a definitive holding regarding a nonfrivolous 
substantive claim made by an absent required entity.”  Id. at 868.  No such definitive analysis is 
required here to determine that the Nation’s claimed interest is not legally protected. 
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case); Sw. Ctr. for Biological Diversity, 249 F.3d at 1154 (NEPA case); but see Manygoats, 558 

F.2d at 558.  Ultimately, this is a pragmatic determination, factors relevant to which include (1) 

whether existing parties would likely raise all the arguments that the absent party would raise; 

(2) whether the existing parties are capable and willing to raise these arguments; and (3) whether 

the existing parties would neglect issues that the absent party would raise.  Salt River Project, 

672 F.3d at 1180. 

 Here, the Navajo Nation lacks both a legally protected interest with regard to the Federal 

Defendants’ adherence to proper NEPA procedures in evaluating the proposed mine expansion, 

and even if it possessed such an interest, that interest would be adequately represented by the 

Federal Defendants and Intervenor BHP.  The Nation is therefore not a required party under Rule 

19(a).  The Nation’s claimed interests—royalties, taxes, employment incomes, and economic 

multiplier effects from prospective mining operations in Area IV North, Doc. 22 at 20—are not 

legally protected interests, but rather purely financial interests related to a speculative future 

event—OSM’s granting of the challenged permit revision.  Makah, 910 F.2d at 558; Citizen 

Band of Potawatomi Tribe of Okla., 17 F.3d at 1294.  While the Nation has a contractual interest 

in its lease with BHP, that lease is not challenged in this litigation.  Doc. 1 ¶¶ 96-117; cf. Cachil 

Dehe Band, 547 F.3d at 972 (finding absent tribe had no legal interest where suit “d[id] not seek 

to invalidate compacts to which [the plaintiff] [was] not a party”). 

 The Nation tries to get around this by asserting that the “[p]ermit effectuates the purposes 

of the lease agreement.”  Doc. 22 at 7.  But the lease and the permit are separate.  The Nation is a 

party to the lease, not to the permit.  Moreover, the lease could not guarantee the issuance of a 

permit, for that determination depends entirely on the authority of OSM, which can only permit 
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mining if the proposed operation complies with all statutory standards, including NEPA.8  The 

tribe has no authority on its own to issue a permit.9  The Nation has no legal interest (or 

entitlement) in prospective permits for the Navajo Mine, but only the opportunity to obtain future 

financial benefits if and when additional mining is permitted; such an opportunity is insufficient 

to satisfy the requirements of Rule 19(a).  Cachil Dehe Band, 547 F.3d at 973 (“[T]he absent 

tribes’ interest in their ‘opportunity’ to obtain future licenses is insufficient to render them 

‘required’ parties for Rule 19(a) purposes.”).  Because this suit does not challenge any legal 

interest of the Nation, but only seeks to enforce the Federal Defendants’ compliance with NEPA, 

the Nation is not a required party.  Makah, 910 F.2d at 559; N. Alaska Envtl. Ct., 803 F.2d at 

468-69; Cahil Dehe Band, 547 F.3d at 971. 

 Even if the Nation’s claimed interests were legally protected (they are not), the Nation 

would still not be a required party because its interests are adequately represented by the Federal 

Defendants and Intervenor BHP.  Here, as in Kansas, Sac & Fox, and Southwest Center for 

Biological Diversity, both the interests of the Nation and the Federal Defendants are closely 

aligned in that they all seek to defend and uphold a federal action that is favorable to the Nation.  

The Nation seeks to assure issuance of the permit revision because it will allow the Nation to 

obtain revenue from its lease with BHP.  Doc. 22 at 7.  The Federal Defendants similarly seek to 

                                                 
8 See 30 U.S.C. § 1256(d)(1)-(2) (renewal of mining permits for expanded mining is not 
automatic and must comply with all requirements of Surface Mining Control and Reclamation 
Act (SMCRA)); id. § 1260(b) (providing conditions that must be met before permits can be 
issued);id. § 1261(a)(1)-(2) (mine revisions that expand mining must meet all requirements for 
new permit);id. § 1265(a), (b) (environmental performance standards for all mining permits); 42 
U.S.C. § 4322(2) (federal agencies must comply with NEPA); 30 C.F.R. § 750.6(a)(1)-(2), (7); 
cf. Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1023 (9th Cir. 2002) (holding tribe had 
legally protected interest in future renewal of present contracts where renewal was automatic). 
9 David H. Getches, et al., Federal Indian Law 644 (West 2011) (“SMCRA specifically allows 
tribes to be delegated authority to administer reclamation programs for abandoned mines, but not 
to permit new mines.”); Diné CARE I, 676 F. Supp. 2d at 1217 (“The Tribe plays no role in 
OSM’s permitting decisions or related NEPA review except that of commentator.”) 
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defend their NEPA determinations and their related approval of the permit revision to allow 

mining to expand into Area IV North.  Doc. 13 at 21 (requesting dismissal).  The Federal 

Defendants have indicated that they will raise a wide variety of defenses.  Doc. 13 at 20-21.  The 

Nation has not cited any conflict between the interests of the Federal Defendants and the Nation 

in this matter.  See Sw. Ctr. for Biological Diversity, 150 F.3d at 1154 (rejecting vague assertions 

about potential conflicts between tribe and federal government where parties failed to identify 

any argument that government would not or could not make).  Moreover, even if there were 

some conflict of interest between the Nation and Federal Defendants (none is apparent), the 

interests of the Nation are substantially similar and virtually identical to those of Intervenor 

BHP.  See Kansas, 249 F.3d at 1227 (observing that absent tribes’ interests would be adequately 

represented by federal defendants and private company that entered gaming contract with tribe).  

Both the Nation and BHP desire the continued, uninterrupted mining at the Navajo Mine.  This 

allows the Nation to continue to receive financial benefits, and it allows BHP to continue to 

profit from its contract with APS.  Doc. 19 at 31-32, 35; Doc. 22 at 7.  Like the Federal 

Defendants, BHP has indicated that it will present a wide variety of defenses in this action, 

including even dismissal for nonjoinder of the Nation.  Doc. 19 at 49-52. 

 The Nation cites various respects in which its interests differ from those of the Federal 

Defendants and BHP.10  Doc. 22 at 14-16.  But the Nation fails to indicate how any of these 

                                                 
10 The Nation also asserts that an existing party can only represent an absent party when the 
parties’ interests are “virtually identical,” citing Sac & Fox and Wichita & Affiliated Tribes.  
Doc. 22 at 20.  The assertion is logically flawed.  Wichita & Affiliated Tribes never mentioned 
“virtually identical” interests.  And Sac & Fox did not use the term the way the Nation does.  In 
that case various tribes and other plaintiffs sued (alleging among other things violations of 
NEPA) to enjoin the Secretary of the Interior from taking a tract of land into trust on behalf of 
another tribe that was absent from the litigation.  240 F.3d at 1253, 1256.  Ultimately, the court 
denied a motion to dismiss for nonjoinder of the absent tribe, concluding that any prejudice to 
the absent tribe was “greatly reduced . . . by the presence of the Secretary as a party defendant.”  
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differences would impair the ability of the existing defendants to present all available defenses in 

this case.  Cf. Sw. Ctr. for Biological Diversity, 150 F.3d at 1154.  And the Nation fails to 

identify any argument that the existing defendants would not assert or any issues that they would 

neglect.  The Nation also suggests that BHP cannot adequately represent its interests because it 

can “instantaneously re-employ” its resources elsewhere.  Doc. 22 at 15, 21.  This proposition is 

not only unsupported, but it also conflicts with the fact that BHP has a contractual obligation to 

supply coal to FCPP until July 2016, which prevents BHP from “instantaneously” pulling up 

stakes and moving its operation elsewhere.  Doc. 19 at 35. 

 Finally, the Citizens’ recognize that the court in Manygoats found that the federal 

defendants there could not adequately represent the tribe because their duties under NEPA could 

conflict with tribal interests.  558 F.2d at 558.  That ruling should not control in this case for four 

reasons.  First, in Manygoats, the plaintiffs challenged federal approval of a contract to which 

the Nation was a party.  558 F.2d at 557; cf. Nat’l Union Fire Ins. Co. v. Rite Aid of S.C., Inc., 

201 F.3d 246 (4th Cir. 2000) (“[A] contracting party is the paradigm of an indispensable party.” 

(quoting Travelers Indem. Co. v. Household Int’l Inc., 775 F. Supp. 518, 527 (D. Conn. 1991))).  

Here, on the other hand, the Citizens challenge only the procedure by which Federal Defendant 

issued a permit to which the Nation is not a party.  Doc. 1 at ¶¶ 96-117.  Second, Manygoats did 

not consider whether defendant-intervenors, like BHP here, could adequately represent interests 

of the tribe that the federal defendants might have neglected on account of their duties under 

                                                                                                                                                             
Id. at 1259.  The court then observed that the Secretary’s interest in defending his action was 
“virtually identical” to the interests of the absent tribe.  Id.  Thus, the court found that “virtually 
identical” interests are a sufficient condition for adequate representation; it never suggested that 
they were a necessary condition.  Accord Rishell, 94 F.3d at 1412 (also finding “virtually 
identical” interests to be sufficient condition for adequate representation).  The Nation 
erroneously suggests that “virtually identical” interests are a necessary condition for adequate 
representation.  See also Pizarchik, 2012 WL 872622 at *4 & n.8 (compounding mistake by 
requiring actual (rather than virtual) “identity of interests”). 
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NEPA.  Cf. Kansas, 249 F.3d at 1227 (absent tribe adequately represented by federal defendant 

and other defendants).  Third, here, the Federal Defendants’ duties under NEPA will not impair 

their ability to adequately represent the Nation’s interests because the Federal Defendants deny 

that they have failed to comply with their NEPA obligations.  Doc. 13 at ¶¶ 96-117.  Fourth, 

decisions subsequent to Manygoats have clarified that the generalized possibility for conflict 

does not prevent a federal defendant from adequately representing tribal interests where the 

federal defendants have a specific desire to defend a particular administrative action favorable to 

an absent tribe.  Kansas, 249 F.3d at 1227; Sac & Fox, 240 F.3d at 1259; see also Sw. Ctr. for 

Biological Diversity, 150 F.3d at 1154; Citizens Against Casino Gambling in Erie Co. v. 

Kempthorne, 471 F. Supp. 2d 295, 315-16 (W.D.N.Y. 2007) (finding that federal government’s 

“vigorous defense” indicated that its interest was “substantially similar, if not identical to” tribal 

interest). 

 For the above stated reasons, the Nation is not a required party under Rule 19(a). 

5. Rule 19(b): Dismissal for Nonjoinder Is Not Warranted 

 Even if the Nation were a required party (it is not), dismissal would not be warranted 

under the equitable standard of Rule 19(b). 

 Under Rule 19(b), if an absent required party cannot be joined, the court must determine 

in “equity and good conscience” whether the action should proceed or be dismissed.  Fed. R. 

Civ. P. 19(b).  This is a case-specific equitable determination, in which a court is required to 

consider a nonexhaustive list of four enumerated factors that address the interests of the plaintiff, 

the defendant, the absent party, and broader public and the judicial system.  Provident 

Tradesmens, 390 U.S. at 109-11; Pimentel, 553 U.S. at 862-63.  The rule further requires the 
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court to consider the degree to which it may shape relief to accommodate these interests.  

Provident Tradesmens, 390 U.S. at 111.  Rule 19(b) mandates a pragmatic analysis made in the 

“context of particular litigation” with the aim of “a resolution consistent with practical and 

consistent justice.”  Id. at 118, 120 n.16.  The rule is intended to avoid the mechanical 

application of pre-packaged formulas.  Id. at 120 n.16. 

a. Factor 1 

 The first factor considers “the extent to which a judgment rendered in the person’s 

absence might prejudice the person or the existing parties.”  Fed. R. Civ. P. 19(b)(1).  Potential 

prejudice to an absent party may be “offset” if its interests are “substantially similar” to those of 

an existing party that will defend them.  Sac & Fox, 240 F.3d at 1260.  Potential prejudice to an 

absent party is also minimal where the plaintiff does not attack or seek to invalidate a legal 

entitlement but aims only to require an agency to adhere to legally mandated procedures.  

Manygoats, 558 F.2d at 558-59. 

 Here, any prejudice to the Navajo Nation would be minimal.  First, and as an initial 

matter, the Citizens request for declaratory relief, Doc. 1 at ¶ 117.A-B, poses no threat of 

prejudice to the Nation, and, therefore, at a minimum, this portion of the Citizens’ complaint may 

not be dismissed.  Jota v. Texaco Inc., 157 F.3d 153, 162 (2d Cir. 1998) (“[S]ince much of the 

relief sought could be fully provided by Texaco without any participation by Equador [the non-

party foreign sovereign], dismissal of the entire complaint on Rule 19 grounds exceeds [the 

district court’s] discretion.” (emphasis added)).  Second, any potential prejudice to the Nation 

from the Citizens’ requested injunctive relief, Doc. 1 at ¶ 117.C-D, is offset because the interests 

of the Federal Defendants and BHP in defending this suit are substantially similar to those of the 

Nation.  Sac & Fox, 240 F.3d at 1260.  Any prejudice to the Nation is further reduced because 
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the Citizens do not seek to invalidate any legal entitlement of the Nation (i.e., its lease with 

BHP), but only to require the Federal Defendants to comply with the legally mandated 

procedures of NEPA.  Manygoats, 558 F.2d at 558-59; Diné CARE I, 676 F. Supp. 2d at 1216.11 

 Relatedly, and contrary to the assertions of the Nation, Doc. 22 at 20, even if the Citizens 

obtain all the injunctive relief that they seek—an injunction against any further mining in Area 

IV North until the Federal Defendants prepare a lawful NEPA analysis, Doc. 1 at ¶ 117.C-D—it 

does not necessarily follow that the Nation’s various financial interests will suffer.  This is 

because the Citizens have not sought to enjoin existing and permitted mining in Areas II and III.  

Doc. 1 at ¶ 117.  Areas II and III contain 30.8 million tons of coal, which sum is adequate to 

meet BHP’s minimum contractual requirements with FCPP for nearly five years, the 

approximate remaining life of BHP’s contract with APS.12  Doc. 19 at 31-32 (minimum 

requirement is approximately 6.4 million tons a year); EA at 12.  Even in the unlikely event that 

FCPP maximizes its coal consumption to 8.5 million tons annually, Areas II and III have would 

still have adequate coal to supply the boilers for well over three years.  EA at 12.  This would 

provide the Federal Defendants ample time to prepare an adequate NEPA analysis without 

disrupting either operations at the mine or the Nation’s financial interests. 

 Nor would there be prejudice to the existing parties if the case proceeds in the absence of 

the Nation.  The Citizens seek nothing from the Nation.  Additionally, there is no indication (and 

the Nation has not suggested) that any prejudice would result to the Federal Defendants or BHP. 

                                                 
11 In its attempt to distinguish Diné CARE I, the Nation erroneously asserts that Pimenetel was 
not brought to this Court’s attention.  Compare Doc. 22 at 5, with Defendants’ Response to the 
Court’s July 1, 2009, Order at 5-6, Diné CARE v. Klein, 676 F. Supp. 2d 1198 (D. Colo. 2009) 
(No. 07-cv-01475-JLK). 
12 APS’s coal requirements may decline even further if, as is proposed, APS shuts down Units 1-
3 by 2014 or earlier.  EA at 8; Eisenfeld Decl. at ¶ 6 (indicating that units may be closed by early 
2013). 
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 The Nation, asserting that this factor tilts toward dismissal, cites sweeping statements 

from Pimentel and Enterprise Management Consultants, Inc. v. United States, 883 F.2d 890 

(10th Cir. 1989).  Doc. 22 at 24-25.  Pimentel, however, differs from this case in critical respects, 

as mentioned above.  See supra Part 3.  Additionally, the broad assertions in Pimentel were dicta, 

which, while entitled to a degree of deference, should not control where (as here) there is more 

directly analogous and on-point authority (Manygoats).  See Yost v. Stout, 607 F.3d 1239, 1244 

n.6 (10th Cir. 2010).  The Tenth Circuit has cabined as “dicta” the similarly sweeping statements 

in Enterprise Management about the weight of tribal sovereign immunity in the Rule 19(b) 

analysis.  Davis, 192 F.3d at 960.  Thus, while tribal sovereign immunity is an important 

consideration, it cannot be applied as a mechanical “formula[]” in lieu of the “pragmatic” 

analysis of Rule 19(b).  Provident Tradesmens, 390 U.S. at 118, 120 n.16.  Such analysis, as 

demonstrated here, reveals that potential prejudice to the Nation is minor and can be avoided. 

 For these reasons, the first factor weighs in favor of allowing the case to proceed. 

b. Factor 2 

 The second factor considers whether any potential prejudice to any of the parties “could 

be lessened or avoided” by “protective provisions in the judgment,” “shaping the relief,” or 

“other measures.”  Fed. R. Civ. P. 19(b)(2). 

 Here, the Nation’s protests notwithstanding, this Court, in shaping relief, plainly has the 

ability to lessen or avoid any prejudice to the Nation.  Injunctive relief does not follow as a 

matter of course from a NEPA violation.  Monsanto, 130 S. Ct. at 2757.  This Court retains 

considerable discretion in issuing an injunction and may only do so after carefully weighing 

various interests, including those of the wider public.  Winter v. NRDC, 555 U.S. 7, 24, 32 
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(2008).  The parties have agreed to and this Court has provided for an entirely separate briefing 

of remedies assuming Citizens prevail on the merits.  Doc. 20 at 5.  Furthermore, to remove any 

hint of prejudice to the Nation, after granting permanent injunctive relief, this Court could retain 

jurisdiction and lift any injunction if necessary to prevent a complete shutdown of the Navajo 

Mine; that is, this Court could lift an injunction in the unlikely event that the Federal Defendants 

do not complete the required NEPA analysis before the significant available coal reserves in 

Areas II and III are exhausted. 

 The second factor thus favors allowing this case to proceed. 

c. Factor 3 

 The third factor is “whether a judgment rendered in the person’s absence would be 

adequate.”  Fed. R. Civ. P. 19(b)(3).  This factor reflects the interest of the public and the judicial 

system in “settling disputes by wholes whenever possible.”  Provident Tradesmens, 390 U.S. at 

111, quoted in Pimentel, 553 U.S. at 870.  This factor also favors allowing the case to proceed.  

If this case proceeds, this Court will determine either that the Federal Defendants violated NEPA 

or that they did not.  After that, there will be no remaining dispute to resolve.  The Nation fails to 

cite any other litigation that will be unresolved by this case.13  Nor is there any indication—or 

even suggestion—that additional litigation will occur if this suit proceeds in the Nation’s 

absence.  Indeed, no additional litigation was engendered by this Court’s previous ruling on this 

matter in Diné CARE I. 

 On the other hand, if this case were dismissed, it is not clear that the present controversy 

would ever be resolved, for the Nation has not credibly identified another forum where the 

                                                 
13 The Nation’s analysis of this factor amounts to a repackaging of its sovereign immunity refrain 
from the first factor; the Citizens have already addressed this argument. 
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Citizens could obtain judicial review of the Federal Defendants’ NEPA analysis.  Cf. Manygoats, 

558 F.2d at 559 (“Our attention is called to no tribal remedies or procedures available to the 

plaintiff for attack on a federal EIS.”); accord Diné CARE I, 676 F. Supp. 2d at 1217. 

 This factor too favors allowing the case to proceed. 

d. Factor 4 

 The fourth factor considers “whether the plaintiff would have an adequate remedy if the 

action were dismissed for nonjoinder.”  Fed. R. Civ. P. 19(b)(4).  If an alternative forum is not 

available, a court must be “extra cautious” before dismissing an action.  Sac & Fox, 240 F.3d at 

1260 (quoting Kescoli v. Babbitt, 101 F.3d 1304, 1311 (9th Cir. 1996)). 

 Here, the Nation—despite its vague allusions to a potential tribal forum—has failed to 

show that an alternative forum capable of granting an adequate remedy is available for the 

Citizens to challenge the Federal Defendants’ NEPA analysis.  See Doc. 22 at 28.  Nor does it 

appear that any such forum is available, Manygoats, 558 F.2d at 559; Diné CARE I, 676 F. Supp. 

2d at 1217, for contrary to the Nation’s suggestion, Doc. 22 at 3, the Federal Defendants are the 

sole authority for issuing strip-mining permits and conducting required NEPA analyses on Indian 

lands.  30 C.F.R. § § 750.6(a)(1)-(2), (7); Getches et al., Federal Indian Law at 644.  Thus the 

Citizens could not obtain adequate relief from the Navajo Nation. 

 The Nation also makes vague references to the Citizens’ alleged “disregard for the 

available federal administrative” remedies.  Doc. 22 at 28.  However, the Citizens engaged in the 

administrative process and submitted extensive comments to apprise Federal Defendants of the 

Citizens’ concerns regarding Federal Defendants’ deficient NEPA analysis, which the Federal 

Defendants largely ignored.  Doc. 1 at ¶¶ 91-92.  The Citizens were not required to pursue 
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reconsideration in a subsequent administrative forum prior to exercising their right to judicial 

review, and the Nation cannot contort the Citizens’ choice to pursue judicial review into support 

for their contention that this case should be dismissed for nonjoinder.  See Diné CARE I, 676 F. 

Supp. 2d at 1207-11; 5 U.S.C. § 704.  Moreover, administrative reconsideration is not an 

adequate substitute for judicial review.  See id. § 704; 4 Moore’s Federal Practice, supra, 

§ 19.05[5][a]-[b], at 19-100 to -103 (indicating that alternative forum should be federal, state, or 

foreign court); 7 Charles A. Wright, et al., Federal Practice and Procedure, § 1608 (3d Ed. 2012) 

(“Often dismissal is not a hardship because plaintiff will be able to bring the action in another 

federal court or in a state court, which is a generally more appropriate tribunal for dealing with 

local matters than is a federal court.”). 

 Ultimately, because the Nation has failed to demonstrate that an adequate remedy would 

be available to the Citizens if this suit were dismissed, the fourth factor tilts heavily toward 

allowing this case to proceed. 

e. Additional Considerations: Public Rights 

 In addition to the four enumerated factors, an additional consideration—the public rights 

exception—supports allowing this case to proceed.  In National Licorice Co. v. NRLB, 309 U.S. 

350, 363 (1940), the Supreme Court rejected a motion to dismiss for nonjoinder of an absent 

party, stating that “[i]n a proceeding so narrowly restricted to the protection and enforcement of 

public rights, there is little scope or need for the traditional rules governing the joinder of parties 

in litigation determining private rights.”  The so-called public rights exception has been applied 

in suits to enforce compliance with NEPA, Conner, 848 F.2d at 1460 (“The appellees’ litigation 

against the government does not purport to adjudicate the right of current lessees; it merely seeks 

to enforce the public right to administrative compliance with the environmental standards of 
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NEPA and the ESA.”), and it has been applied when the absent party is a tribe, Makah, 910 F.2d 

at 559; Manygoats, 558 F.2d at 558-59.  The court in Conner observed that dismissing a NEPA 

case for nonjoinder of an absent party would “sound[] the death knell for any judicial review of 

executive decisionmaking.”  848 F.2d at 1460.  The Tenth Circuit employed the same reasoning 

in Manygoats.  558 F.2d at 559 (noting that it would be “anomalous” to dismiss NEPA case for 

nonjoinder of the tribe because “[n]o one, except the Tribe, could seek review of an 

environmental impact statement covering significant federal action relating to leases or 

agreements of development of natural resources on Indian lands”).  The court in Manygoats 

seemed to indicate that the public rights consideration was not a stand-alone rule, but rather an 

additional consideration in the Rule 19(b) analysis.  Id. at 558-59 (considering other Rule 19(b) 

factors). 

 In the instant case, the Citizens seek not to enforce a private right, but rather the public 

right to “administrative compliance with the environmental standards of NEPA.”  Connor, 848 

F.2d at 1460.  NEPA’s standards reflect national environmental policy emphasizing, among 

other things, “the critical importance of restoring and maintaining environmental quality to the 

overall welfare and development of man” and “assur[ing] for all Americans safe, healthful, 

productive, and aesthetically and culturally pleasing surroundings.” 42 U.S.C. §§ 4331(a), (b)(2); 

see also id. at §§ 4321, 4331(a)-(b). This policy is echoed in NEPA’s implementing rules, 

promulgated by the Council on Environmental Quality, which provide that “NEPA’s purpose is 

not to generate paperwork—even excellent paperwork—but to foster excellent action.  The 

NEPA process is intended to help public officials make decisions that are based on 

understanding environmental consequences, and take actions that protect, restore, and enhance 

the environment.”  40 C.F.R. § 1500.1(c). 
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 That this public right is rooted in federal law is particularly important given that tribal 

sovereign immunity cannot bar suits alleging violations of federal law by tribal authorities and 

seeking prospective injunctive relief (let alone suits, as here, against federal defendants).  Salt 

River Project, 672 F.3d at 1181.  Here, the air, water, and soil contamination and disruption 

caused by the Navajo Mine and the connected Four Corners Power Plant (FCPP) are 

transcendent problems that affect a broad swath of the population living in the Four Corners 

Region, both on the Navajo Nation Indian Reservation and off of it.  Doc. 1 at ¶¶ 46-49, 54, 56, 

77; Eisenfeld Decl. at ¶¶ 4, 6; Kennedy-Howard Decl. at ¶ 8; Conn Decl. at ¶ 7.  In light of the 

widespread effects of the Navajo Mine and the connected FCPP, it is critical that the Citizens be 

able to enforce the public right to assure that federal decision-makers comply fully with the 

environmental standards of NEPA.  Kennedy-Howard Decl. at ¶¶ 9-11.   The importance of citizen enforcement of public rights under NEPA on Indian lands is 

further demonstrated by both Manygoats and Diné CARE I and II.  In Manygoats, Paul 

Manygoats and a handful of other Navajo brought a NEPA citizen suit, against the wishes of 

Navajo Nation authorities, to challenge agency NEPA analysis of uranium exploration and 

mining on the Navajo Nation lands.  558 F.2d at 557.  History bore out Manygoats’s concerns, as 

the Nation subsequently—albeit nearly thirty years later—recognized the danger of uranium 

mining and milling and banned the practice.  Diné CARE II, 747 F. Supp. 2d at 1240 n.2.  

Despite that late-in-coming decision by the Nation to protect its members from contamination 

from uranium, it is clear that federal agencies overseeing energy projects on the reservation 

continue to give short-shrift to compliance with environmental laws by, among other things, 

failing to consider under NEPA the full environmental consequences of such projects.  This 

unfortunate reality is epitomized by OSM’s decision (thirty years after Manygoats)—held 
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unlawful by this Court—to “evaluate” the impacts of a 3,800 acre expansion of the Navajo Mine 

in a mere fourteen page EA (which the agency completed with virtually no public outreach).  

Diné CARE I, 676 F. Supp. 2d at 1203; Diné CARE II, 747 F. Supp. 2d at 1261.  This thumb-nail 

history of federal oversight of energy development on the Navajo Nation Indian Reservation 

reveals both the ongoing failure of federal agencies to comply with to federal environmental 

standards and, in particular, the importance of citizen enforcement of these public rights. 

 Dismissal of the Citizens’ suit here would not only “sound the death knell” for judicial 

review of executive decision-making on Indian lands, but would significantly stymie the ability 

of citizens to use the law to protect their communities from short-sighted energy development.  

This is a critical tool given that the Navajo Mine and the connected FCPP have significant 

impacts both on and off of Navajo Nation lands, Doc. 1 at ¶¶ 46-77.  Accordingly, the 

importance of assuring federal oversight of this mine-power plant complex and the broad public 

interest in allowing the Citizens to vindicate public rights assured by NEPA weigh heavily in 

favor of allowing this case to proceed. 

 To recapitulate: all enumerated Rule 19(b) factors, along with the public interest of 

vindicating public rights, support allowing this case to proceed. 

CONCLUSION 

 This Court should deny the Navajo Nation’s motion to dismiss.  The Nation’s motion is 

contrary to the law of the case and binding authority.  Moreover, careful analysis and application 

of Rule 19 reveals that the Nation is not a required party and that this case should, in equity and 

good conscience, proceed in the Nation’s absence. 

 Respectfully submitted this 27th day of September, 2012. 
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       /s/ Shiloh Hernandez                       
       Shiloh Hernandez 
       Western Environmental Law Center 
       103 Reeder’s Alley 
       Helena, MT 59601 
       t: 406.204.4861 
       hernandez@westernlaw.org 
 
       Kyle Tisdel 
       Western Environmental Law Center 
       208 Paseo del Pueblo Sur #602 
       Taos, New Mexico 87571 
       t: 575.613.8050 
       tisdel@westernlaw.org 
 
       Erik Schlenker-Goodrich 
       Western Environmental Law Center 
       208 Paseo del Pueblo Sur #602 
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