
SNOWBOWL A-1 

Instructions: 

 In Save the Peaks Coalition v. United States Forest Service, the Ninth Circuit sanctioned 

plaintiff’s attorney Howard Shanker for acting in “bad faith.” Save the Peaks was the second 

lawsuit in recent years brought to challenge the Forest Service’s decision to allow a private 

company, Arizona Snowbowl, to operate a ski resort on the San Francisco Peaks in Arizona on 

public federal lands on the Peaks. The San Francisco Peaks are sacred to about a dozen Indian 

tribes in the region, including the Navajo, Hopi, Hualuapai, Havaupai, and others. Arizona 

Snowbowl has been operating on the Peaks for a few decades (and survived an initial round of 

suits back in the 1970s and 1980s to challenge that decision). The Peaks has had little snowfall in 

recent years, making business no longer profitable for the Snowbowl. The Snowbowl requested, 

and the government approved, gray water from Flagstaff to be transported to the Peaks to make 

snow. This gray water is treated sewage water, and no one denies that it contains an extremely 

small amount of fecal matter. The government contends that the gray water is safe. The tribal 

communities contend that dumping tchwunk (feces) on the sacred Peaks is awful.  

 The first suit, Navajo Nation v. United States Forest Service, involving the tribes as the 

plaintiffs, ended up badly for the tribes. Attorney Shanker’s clients are individual Indians and 

environmental organizations who have brought a second suit with similar, but somewhat 

different, legal claims. The Ninth Circuit has rejected these claims, holding that they had even 

less merit than the claims in the initial suit, and further holding that Shanker “abused the judicial 

process” in allowing or persuading his clients to go forward with them. The Ninth Circuit 

sanctioned Shanker. 

I’m interested in what you think of Shanker’s conduct in light of the following ethical 

canons: 

 

[Preamble] 

The continued existence of a free and democratic society depends upon 

recognition of the concept that justice is based upon the rule of law grounded in 

respect for the dignity of the individual and the capacity of the individual through 

reason for enlightened self-government. Law so grounded makes justice possible, 

for only through such law does the dignity of the individual attain respect and 



protection. Without it, individual rights become subject to unrestrained power, 

respect for law is destroyed, and rational self-government is impossible. … 

Ethical Canon 1-1 

A basic tenet of the professional responsibility of lawyers is that every 

person in our society should have ready access to the independent professional 

services of a lawyer of integrity and competence. … 

Ethical Canons 7-1, 7-4 

The duty of a lawyer, both to the client and to the legal system, is to 

represent the client zealously … The [lawyer] may urge any permissible 

construction of the law favorable to the client, without regard to the lawyer’s 

professional opinion as to the likelihood that the construction will ultimately 

prevail. The lawyer’s conduct is within the bounds of the law, and therefore 

permissible, if the position taken is supported by the law or is supportable by a 

good faith argument for an extension, modification, or reversal of the law. 

However, a lawyer is not justified in asserting a position in litigation that is 

frivolous. 

Ethical Canon 7-37 

In adversary proceedings, clients are litigants and though ill feeling may 

exist between clients, such ill feeling should not influence a lawyer's conduct, 

attitude, and demeanor towards opposing lawyers. A lawyer should not make 

unfair or derogatory personal reference to opposing counsel. Haranguing and 

offensive tactics by lawyers interfere with the orderly administration of justice 

and have no proper place in our legal system. 

NEW YORK LAWYER’S CODE OF PROFESSIONAL RESPONSIBILITY.   

 

 Complete the following assignment: 

• Identify two legal rules in support of the proposition that the Ninth Circuit was correct in 
sanctioning Howard Shanker. Explain your justification for these rules. 

• Identify one legal rule in support of the proposition that the Ninth Circuit was wrong to 
sanction Mr. Shanker. Explain how this rule is weaker than the two rules favoring your 
position. 

  



SNOWBOWL A-2 

Instructions: 

 In Save the Peaks Coalition v. United States Forest Service, the Ninth Circuit sanctioned 

plaintiff’s attorney Howard Shanker for acting in “bad faith.” Save the Peaks was the second 

lawsuit in recent years brought to challenge the Forest Service’s decision to allow a private 

company, Arizona Snowbowl, to operate a ski resort on the San Francisco Peaks in Arizona on 

public federal lands on the Peaks. The San Francisco Peaks are sacred to about a dozen Indian 

tribes in the region, including the Navajo, Hopi, Hualuapai, Havaupai, and others. Arizona 

Snowbowl has been operating on the Peaks for a few decades (and survived an initial round of 

suits back in the 1970s and 1980s to challenge that decision). The Peaks has had little snowfall in 

recent years, making business no longer profitable for the Snowbowl. The Snowbowl requested, 

and the government approved, gray water from Flagstaff to be transported to the Peaks to make 

snow. This gray water is treated sewage water, and no one denies that it contains an extremely 

small amount of fecal matter. The government contends that the gray water is safe. The tribal 

communities contend that dumping tchwunk (feces) on the sacred Peaks is awful.  

 The first suit, Navajo Nation v. United States Forest Service, involving the tribes as the 

plaintiffs, ended up badly for the tribes. Attorney Shanker’s clients are individual Indians and 

environmental organizations who have brought a second suit with similar, but somewhat 

different, legal claims. The Ninth Circuit has rejected these claims, holding that they had even 

less merit than the claims in the initial suit, and further holding that Shanker “abused the judicial 

process” in allowing or persuading his clients to go forward with them. The Ninth Circuit 

sanctioned Shanker. 

I’m interested in what you think of Shanker’s conduct in light of the following ethical 

canons: 

 

[Preamble] 

The continued existence of a free and democratic society depends upon 

recognition of the concept that justice is based upon the rule of law grounded in 

respect for the dignity of the individual and the capacity of the individual through 

reason for enlightened self-government. Law so grounded makes justice possible, 

for only through such law does the dignity of the individual attain respect and 



protection. Without it, individual rights become subject to unrestrained power, 

respect for law is destroyed, and rational self-government is impossible. … 

Ethical Canon 1-1 

A basic tenet of the professional responsibility of lawyers is that every 

person in our society should have ready access to the independent professional 

services of a lawyer of integrity and competence. … 

Ethical Canons 7-1, 7-4 

The duty of a lawyer, both to the client and to the legal system, is to 

represent the client zealously … The [lawyer] may urge any permissible 

construction of the law favorable to the client, without regard to the lawyer’s 

professional opinion as to the likelihood that the construction will ultimately 

prevail. The lawyer’s conduct is within the bounds of the law, and therefore 

permissible, if the position taken is supported by the law or is supportable by a 

good faith argument for an extension, modification, or reversal of the law. 

However, a lawyer is not justified in asserting a position in litigation that is 

frivolous. 

Ethical Canon 7-37 

In adversary proceedings, clients are litigants and though ill feeling may 

exist between clients, such ill feeling should not influence a lawyer's conduct, 

attitude, and demeanor towards opposing lawyers. A lawyer should not make 

unfair or derogatory personal reference to opposing counsel. Haranguing and 

offensive tactics by lawyers interfere with the orderly administration of justice 

and have no proper place in our legal system. 

NEW YORK LAWYER’S CODE OF PROFESSIONAL RESPONSIBILITY.   

 

 Complete the following assignment: 

• Identify two legal rules in support of the proposition that the Ninth Circuit was correct in 
sanctioning Howard Shanker. Explain your justification for these rules. 

• Identify one legal rule in support of the proposition that the Ninth Circuit was wrong to 
sanction Mr. Shanker. Explain how this rule is weaker than the two rules favoring your 
position. 

  



SNOWBOWL B-1 

Instructions: 

 In Save the Peaks Coalition v. United States Forest Service, the Ninth Circuit sanctioned 

plaintiff’s attorney Howard Shanker for acting in “bad faith.” Save the Peaks was the second 

lawsuit in recent years brought to challenge the Forest Service’s decision to allow a private 

company, Arizona Snowbowl, to operate a ski resort on the San Francisco Peaks in Arizona on 

public federal lands on the Peaks. The San Francisco Peaks are sacred to about a dozen Indian 

tribes in the region, including the Navajo, Hopi, Hualuapai, Havaupai, and others. Arizona 

Snowbowl has been operating on the Peaks for a few decades (and survived an initial round of 

suits back in the 1970s and 1980s to challenge that decision). The Peaks has had little snowfall in 

recent years, making business no longer profitable for the Snowbowl. The Snowbowl requested, 

and the government approved, gray water from Flagstaff to be transported to the Peaks to make 

snow. This gray water is treated sewage water, and no one denies that it contains an extremely 

small amount of fecal matter. The government contends that the gray water is safe. The tribal 

communities contend that dumping tchwunk (feces) on the sacred Peaks is awful.  

 The first suit, Navajo Nation v. United States Forest Service, involving the tribes as the 

plaintiffs, ended up badly for the tribes. Attorney Shanker’s clients are individual Indians and 

environmental organizations who have brought a second suit with similar, but somewhat 

different, legal claims. The Ninth Circuit has rejected these claims, holding that they had even 

less merit than the claims in the initial suit, and further holding that Shanker “abused the judicial 

process” in allowing or persuading his clients to go forward with them. The Ninth Circuit 

sanctioned Shanker. 

I’m interested in what you think of Shanker’s conduct in light of the following ethical 

canons: 

 

[Preamble] 

The continued existence of a free and democratic society depends upon 

recognition of the concept that justice is based upon the rule of law grounded in 

respect for the dignity of the individual and the capacity of the individual through 

reason for enlightened self-government. Law so grounded makes justice possible, 

for only through such law does the dignity of the individual attain respect and 



protection. Without it, individual rights become subject to unrestrained power, 

respect for law is destroyed, and rational self-government is impossible. … 

Ethical Canon 1-1 

A basic tenet of the professional responsibility of lawyers is that every 

person in our society should have ready access to the independent professional 

services of a lawyer of integrity and competence. … 

Ethical Canons 7-1, 7-4 

The duty of a lawyer, both to the client and to the legal system, is to 

represent the client zealously … The [lawyer] may urge any permissible 

construction of the law favorable to the client, without regard to the lawyer’s 

professional opinion as to the likelihood that the construction will ultimately 

prevail. The lawyer’s conduct is within the bounds of the law, and therefore 

permissible, if the position taken is supported by the law or is supportable by a 

good faith argument for an extension, modification, or reversal of the law. 

However, a lawyer is not justified in asserting a position in litigation that is 

frivolous. 

Ethical Canon 7-37 

In adversary proceedings, clients are litigants and though ill feeling may 

exist between clients, such ill feeling should not influence a lawyer's conduct, 

attitude, and demeanor towards opposing lawyers. A lawyer should not make 

unfair or derogatory personal reference to opposing counsel. Haranguing and 

offensive tactics by lawyers interfere with the orderly administration of justice 

and have no proper place in our legal system. 

NEW YORK LAWYER’S CODE OF PROFESSIONAL RESPONSIBILITY.   

 

 Complete the following assignment: 

• Identify two legal rules in support of the proposition that the Ninth Circuit was wrong to 
sanction Howard Shanker. Explain your justification for these rules. 

• Identify one legal rule in support of the proposition that the Ninth Circuit was justified in 
sanctioning sanction Mr. Shanker. Explain how this rule is weaker than the two rules 
favoring your position. 

 



SNOWBOWL B-2 

Instructions: 

 In Save the Peaks Coalition v. United States Forest Service, the Ninth Circuit sanctioned 

plaintiff’s attorney Howard Shanker for acting in “bad faith.” Save the Peaks was the second 

lawsuit in recent years brought to challenge the Forest Service’s decision to allow a private 

company, Arizona Snowbowl, to operate a ski resort on the San Francisco Peaks in Arizona on 

public federal lands on the Peaks. The San Francisco Peaks are sacred to about a dozen Indian 

tribes in the region, including the Navajo, Hopi, Hualuapai, Havaupai, and others. Arizona 

Snowbowl has been operating on the Peaks for a few decades (and survived an initial round of 

suits back in the 1970s and 1980s to challenge that decision). The Peaks has had little snowfall in 

recent years, making business no longer profitable for the Snowbowl. The Snowbowl requested, 

and the government approved, gray water from Flagstaff to be transported to the Peaks to make 

snow. This gray water is treated sewage water, and no one denies that it contains an extremely 

small amount of fecal matter. The government contends that the gray water is safe. The tribal 

communities contend that dumping tchwunk (feces) on the sacred Peaks is awful.  

 The first suit, Navajo Nation v. United States Forest Service, involving the tribes as the 

plaintiffs, ended up badly for the tribes. Attorney Shanker’s clients are individual Indians and 

environmental organizations who have brought a second suit with similar, but somewhat 

different, legal claims. The Ninth Circuit has rejected these claims, holding that they had even 

less merit than the claims in the initial suit, and further holding that Shanker “abused the judicial 

process” in allowing or persuading his clients to go forward with them. The Ninth Circuit 

sanctioned Shanker. 

I’m interested in what you think of Shanker’s conduct in light of the following ethical 

canons: 

 

[Preamble] 

The continued existence of a free and democratic society depends upon 

recognition of the concept that justice is based upon the rule of law grounded in 

respect for the dignity of the individual and the capacity of the individual through 

reason for enlightened self-government. Law so grounded makes justice possible, 

for only through such law does the dignity of the individual attain respect and 



protection. Without it, individual rights become subject to unrestrained power, 

respect for law is destroyed, and rational self-government is impossible. … 

Ethical Canon 1-1 

A basic tenet of the professional responsibility of lawyers is that every 

person in our society should have ready access to the independent professional 

services of a lawyer of integrity and competence. … 

Ethical Canons 7-1, 7-4 

The duty of a lawyer, both to the client and to the legal system, is to 

represent the client zealously … The [lawyer] may urge any permissible 

construction of the law favorable to the client, without regard to the lawyer’s 

professional opinion as to the likelihood that the construction will ultimately 

prevail. The lawyer’s conduct is within the bounds of the law, and therefore 

permissible, if the position taken is supported by the law or is supportable by a 

good faith argument for an extension, modification, or reversal of the law. 

However, a lawyer is not justified in asserting a position in litigation that is 

frivolous. 

Ethical Canon 7-37 

In adversary proceedings, clients are litigants and though ill feeling may 

exist between clients, such ill feeling should not influence a lawyer's conduct, 

attitude, and demeanor towards opposing lawyers. A lawyer should not make 

unfair or derogatory personal reference to opposing counsel. Haranguing and 

offensive tactics by lawyers interfere with the orderly administration of justice 

and have no proper place in our legal system. 

NEW YORK LAWYER’S CODE OF PROFESSIONAL RESPONSIBILITY.   

 

 Complete the following assignment: 

• Identify two legal rules in support of the proposition that the Ninth Circuit was wrong to 
sanction Howard Shanker. Explain your justification for these rules. 

• Identify one legal rule in support of the proposition that the Ninth Circuit was justified in 
sanctioning sanction Mr. Shanker. Explain how this rule is weaker than the two rules 
favoring your position. 

 


