
UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 

STATE OF OKLAHOMA,    ) 

      )   

   Plaintiff,  ) 

      )   

v.      ) Case No. 4:12 cv-00054-GFK-TLW 

      ) 

(1) TIGER HOBIA, as Town King  )  

and member of the Kialegee Tribal  )  

Town Business Committee; et al.  ) 

      ) 

   Defendants.  ) 

      ) 

 

THE STATE OF OKLAHOMA’S RESPONSE TO DEFENDANTS’ MOTION TO 

RECONSIDER THE PRELIMINARY INJUNCTION [Doc. 133] 

 

 Plaintiff, the State of Oklahoma (“State”), submits this Response to Defendants’ Motion 

to Reconsider the Preliminary Injunction [Doc. 133] (“Motion to Reconsider”).  Defendants’ 

Motion to Reconsider presents no new facts which necessitate the Court’s reconsideration of its 

preliminary injunction ruling enjoining gaming and continued construction of a building on the 

Broken Arrow Property.  The only change in circumstances identified by Defendants is that the 

Kialegee Tribal Town has adopted as members the beneficial owners of the Broken Arrow 

Property.  The Tenth Circuit has rejected the argument that the adoption of a landowner vests a 

tribe with jurisdiction over the landowner’s property.  See Miami Tribe of Oklahoma v. United 

States, 656 F.3d 1129, 1145 (10th Cir. 2011); Kansas v. United States, 249 F.3d 1213, 1219 

(10th Cir. 2001).  Based on this precedent and the lack of any other changed circumstances, the 

Court must deny Defendants’ Motion to Reconsider. 

I. Background 

This Court’s oral ruling on May 18, 2012 preliminarily enjoined Defendants from 

conducting gaming on the Broken Arrow Property and from continued construction of a facility 
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for gaming use on the property.  [Doc. 127, p. 437, ln. 7-9.]  The Court ruled that the State had a 

substantial likelihood of prevailing on the merits because the Kialegee Tribal Town has no 

jurisdiction over the Broken Arrow Property, stating that “[t]he evidence before this Court is that 

the Kialegee Tribal Town holds no defined or sufficient property interest in the subject parcel.  

This land is not held in trust for the Kialegee Tribal Town, nor is it lands held by members of the 

Kialegee Tribe subject to restriction against alienation.”   [Id. ln. 18-23.]  The Court correctly 

rejected the theory of shared jurisdiction as applied to the Broken Arrow Property, though noting 

that “[t]he result might well be different as to land held in trust, allegedly, in Wagoner, 

Oklahoma” by a member of the Kialegee Tribal Town.  [Id. p. 438, ln. 16-20.]  The Court 

concluded that the Kialegee Tribal Town did not exercise governmental control under the factors 

set forth in Cheyenne River Sioux Tribe v. South Dakota, 830 F. Supp. 523 (D.S.D. 1993), aff’d, 

3 F.3d 273 (8th Cir. 1993).  [Id. p. 439, ln. 7-16.]  Turning to the remaining preliminary 

injunction factors, the Court concluded that the State demonstrated the immediate and irreparable 

harm that would result in the absence of an injunction, that the injury to the State outweighed any 

injury to Defendants, and that the injunction will not adversely affect the public interest.  [Id. p. 

440, ln. 5 – p. 441, ln. 20.] 

 According to Defendants, five days after the Court preliminarily enjoined Defendants’ 

actions on the Broken Arrow Property, Marcella Giles and Wynema Capps, the owners of the 

Broken Arrow Property, applied to the Kialegee Tribal Enrollment Committee of the Kialegee 

Tribal Town for enrollment in the Kialegee Tribal Town.  Motion to Reconsider at 3.  Three days 

later, on May 26, 2012, “the Business Committee of the Kialegee Tribal Town voted 

unanimously to enroll Marcella Giles and Wynema Capps as members to the Kialegee Tribal 

[T]own.”  Id.  Defendants subsequently applied to this Court to reconsider its preliminary 
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injunction order.  Defendants contemporaneously applied to the National Indian Gaming 

Commission (“NIGC”) to reconsider its May 29, 2012 decision that the Kialegee Tribal Town 

could not conduct gaming on the Broken Arrow Property.  Defendants argued that because Giles 

and Capps are now adopted members of the Kialegee Tribal Town, the NIGC’s analysis no 

longer applied.  See Letter from Hobia to Tracie Stevens, dated May 29, 2012, attached as 

Exhibit A to this Response.  The NIGC quickly rejected that argument.  See Letter from Stevens 

to Hobia, dated June 8, 2012, attached as Exhibit B to this Response. 

II. Legal Standard. 

The Court has only limited discretion to reconsider its ruling.  This Court recently has set 

forth the standard for evaluating a motion for reconsideration: 

A motion to reconsider is designed to permit relief in extraordinary circumstances 

and not to offer a second bite at the proverbial apple. A motion to reconsider may 

be considered on the following grounds: (1) an intervening change in the 

controlling law, (2) new evidence previously unavailable, and (3) the need to 

correct clear error or prevent manifest injustice. In other words, when the court 

has misapprehended the facts, a party’s position, or the controlling law, a motion 

to reconsider is appropriate. Parties’ efforts to revisit issues already addressed or 

advance arguments that could have been raised in prior briefing will not be 

considered.  

 

In re SemGroup Energy Partners, L.P., 729 F. Supp. 2d 1276, 1308-09 (N.D. Okla. 2010), on 

reconsideration in part (July 30, 2010) (internal quotation marks and citations omitted); see also 

Fed. Trade Comm’n v. Skybiz.com, Inc., 01-CV-396-K(E), 2001 WL 1673635 (N.D. Okla. Oct. 

15, 2001) (applying these factors to a motion to reconsider the grant of a preliminary injunction).  

“It is not appropriate to revisit issues already addressed or advance arguments that could have 

been raised in prior briefing.”  Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 

2000). 
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Where purportedly new evidence is presented in a motion for reconsideration, the court 

does not abuse its discretion in denying the motion when, as here, the new evidence would not 

change the result.  See GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1386 

(10th Cir. 1997); see also Servants of Paraclete, 204 F.3d at 1012 (“[W]e note that a motion for 

reconsideration and a successive Rule 60(b) motion . . . are inappropriate vehicles to reargue an 

issue previously addressed by the court when the motion merely advances new arguments, or 

supporting facts which were available at the time of the original motion. Absent extraordinary 

circumstances, not present here, the basis for the second motion must not have been available at 

the time the first motion was filed.”). 

III. The Motion to Reconsider Should be Denied because the Court has not 

Misapprehended the Facts, a Party’s Position, or Controlling Law, and 

Defendants have not Presented New Evidence that Would Change the Result. 

 

The only new “evidence” Defendants present is the purported adoption of Giles and 

Capps as members of the Kialegee Tribal Town.  The Tenth Circuit has strongly rejected the 

argument that a tribe may create its own jurisdiction by the mere act of adopting a landowner.  

“The case law does not support the proposition that adoption of a landowner by a tribe confers 

jurisdiction. The tribe cannot create Indian reservation lands ex nihilo by adopting landowners 

into the tribe and claiming all of the new member’s property.”  Miami Tribe of Oklahoma, 656 

F.3d at 1145 m.16 (citing United States v. Mazurie, 419 U.S. 544 (1975)).   

The Kialegee Tribal Town’s purported adoption of Capps and Giles as members is a page 

taken out of the playbook of the Marie Christina Reserve cases involving the Miami Tribe 

(“Tribe”) in Kansas, an extended discussion of which is warranted.  The Tribe had applied to the 

NIGC for approval of a gaming management contract to conduct gaming on an undeveloped 

piece of property known as the Marie Christina Reserve No. 35 (“Reserve”), land located 180 
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miles from the Tribe’s reservation, whose owners included many individuals who were not 

members of the Tribe.  Kansas v. United States, 249 F.3d at 1218.  The NIGC concluded the 

Reserve was not the Tribe’s Indian lands under IGRA because the Tribe did not exercise 

governmental power over the Reserve, and refused to approve the management contract.  Id.  

The Tribe appealed to the federal court for the District of Kansas, which “upheld the NIGC’s 

decision that the tract did not constitute ‘Indian lands’ within the meaning of IGRA.”  Id. (citing 

Miami Tribe of Okla. v. United States, 927 F. Supp. 1419, 1426 (D. Kan. 1996)).  The district 

court’s conclusion was based on its review of the history of the property, including treaties and 

statutes, indicating that Congress did not intend for the Tribe to have jurisdiction over the 

Reserve.  Id.   

The Tribe did not appeal the district court’s conclusion in [Miami Tribe, 927 F. 

Supp. 1419] that, based on historical events, the tract did not constitute “Indian 

lands” under IGRA. Rather, in 1996, the Miami Tribe amended its constitution to 

remove the blood quantum requirement for membership in the Tribe. 

Subsequently, the Tribe passed an ordinance adopting the twenty-plus non-Indian 

owners of the tract, numerous heirs of Marie Christiana DeRome, into the Tribe. 

The owners in turn leased the tract to the Tribe and consented to the Tribe’s 

exercise of jurisdiction over the tract. To provide access to the tract from the 

nearest public road, the tribe obtained a right-of-way road easement from an 

adjoining land owner. At the entrance to the tract, the Tribe placed a sign reading 

“Welcome to the Miami Indian Reserve in Kansas Territory established 1840.”
 

The Tribe raised its flag over the tract, extended “periodic” law enforcement 

protection to the tract, and established a smoke shop and outreach center on the 

tract. With this change in circumstances, the Tribe requested the NIGC reconsider 

its refusal to approve the proposed gaming management contract. 

 

Id. at 1219 (internal footnote omitted).   

On remand, the NIGC concluded that the Tribe did not have jurisdiction over the Reserve 

and “that the admission of the owners of the land into the Tribe is alone not sufficient evidence 

of tribal authority to bring the land within the definition of ‘Indian lands’ under IGRA.”  Id.  On 

appeal of that decision, the district court remanded to the NIGC again due to a lack of “reasoned 
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explanation” by the agency as to why the Tribe’s recent activities did not establish jurisdiction or 

governmental power over the land.  Id.   On remand, the NIGC decided that the Tribe did 

exercise governmental power over the land and approved the management contract.  Id. at 1220. 

 The State of Kansas filed suit for review of the NIGC’s approval of the management 

contract.  Id. The district court granted the State’s application for preliminary injunction to enjoin 

all gaming activities, finding that “the Tribe did not have a colorable claim that the Reserve is 

Indian land.”  Id. at 1221 (internal quotation marks omitted).  On appeal, the Tenth Circuit found 

the NIGC erred by not initially considering the question of jurisdiction prior to reaching that of 

governmental power.  Id. at 1229.   

Congress possesses plenary power over Indian affairs, including the power to 

eliminate tribal rights. Congress also has the power to create tribal rights within a 

State without the State’s consent. Thus, an Indian tribe may not unilaterally 

create sovereign rights in itself that do not otherwise exist. An Indian tribe retains 

only those aspects of sovereignty not withdrawn by treaty or statute.  

 

Id. at 1229 (internal quotation marks, citations, alterations omitted) (emphasis added).  The 

Tenth Circuit highlighted that the defendants did not challenge the conclusion that the Tribe did 

not have jurisdiction over the Reserve, but relied only on recent unilateral actions of the Tribe  

to claim tribal jurisdiction over the tract—namely (1) the Tribe’s adoption of the 

tract’s twenty-plus owners into the Tribe, (2) those owners’ consent to tribal 

jurisdiction pursuant to a lease with the Tribe, and (3) the Tribe’s recent 

development of the tract. None of these recent events, however, alters the 

conclusion that Congress abrogated the Tribe’s jurisdiction over the tract long 

ago, and has done nothing since to change the status of the tract. An Indian tribe’s 

jurisdiction derives from the will of Congress, not from the consent of fee owners 

pursuant to a lease under which the lessee acts.  

 

Id. at 1230-31 (internal footnotes omitted). 

 

 In a related case, the Tenth Circuit considered whether the Bureau of Indian Affairs erred 

in refusing to take the Reserve into trust for the Tribe.  Miami Tribe of Oklahoma, 656 F.3d 

1129.  The court found that it could “safely conclude the [T]ribe does not have jurisdiction over 
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the Reserve and therefore does not exercise jurisdiction for the purposes of [25 U.S.C] § 

2216(a).”  Id. at 1143.  The Tenth Circuit again rejected the suggestion that the Tribe’s adoption 

of the landowners conferred the Tribe jurisdiction over the property.  Without a “Congressional 

grant of jurisdiction,” the Tribe could not exercise jurisdiction.  Id. at 1145.  “The case law does 

not support the proposition that adoption of a landowner by a tribe confers jurisdiction. The tribe 

cannot create Indian reservation lands ex nihilo by adopting landowners into the tribe and 

claiming all of the new member’s property.”  Id. at n.16.  Tribal membership affiliation as a 

premise for Indian gaming cannot be auctioned to the highest bidder. 

 Defendants present no argument as to why the Kialegee Tribal Town’s adoption of Giles 

and Capps should result in a different conclusion than the Miami Tribe’s adoption of the owners 

of the Reserve.  Defendants present no new facts challenging the Court’s reasoning for why the 

Kialegee Tribal Town does not have jurisdiction over the Broken Arrow Property, nor do 

Defendants identify any manner in which the Court misapplied the law.  See Servants of 

Paraclete, 204 F.3d at 1012.  The Court’s statement that the result “might well be different” if 

the Broken Arrow Property were a Kialegee Tribal Town allotment does not imply the Court 

would reach a different result based solely upon the Tribal Town’s post-ruling adoption of 

Muscogee (Creek) members with no prior membership relationship with the Tribal Town.  That 

is particularly true given the clear contradiction between such a ruling and binding Tenth Circuit 

law.  Defendants’ citation to California v. Cabazon Band of Mission Indians, 480 U.S. 202 

(1987), Motion at 3, is likewise unavailing, as the IGRA and the Miami cases make clear that 

membership alone is insufficient to create jurisdiction.  Under the controlling and applicable 

precedent of the Tenth Circuit, Defendants’ Motion to Reconsider must be denied. 
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IV. Conclusion 

For the reasons set forth herein, the State requests the Court deny Defendants’ Motion to 

Reconsider in its entirety. 

Respectfully submitted, 

 

OKLAHOMA OFFICE OF THE ATTORNEY GENERAL 

 

     By:   s/ M. Daniel Weitman  

           M. Daniel Weitman 

           Assistant Attorney General 

           313 NE 21
st
 Street 

           Oklahoma City, Oklahoma 73105 

           Telephone: (405) 521-4274 

           Dan.Weitman@oag.ok.gov 

 

      and  

 

     MODRALL, SPERLING, ROEHL, HARRIS 

      & SISK, P.A. 

      

     By:    s/Lynn H. Slade   

        Lynn H. Slade 

        William C. Scott  

        Sarah M. Stevenson 

        Post Office Box 2168 

        500 Fourth Street, N.W., Suite 1000 

        Albuquerque, New Mexico  87103-2168 

        Telephone: (505) 848-1800 

        Lynn.Slade@modrall.com 

        bscott@modrall.com 

        sms@modrall.com 

 

         ATTORNEYS FOR STATE OF OKLAHOMA  
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 20
th

 day of June, 2012, a true and complete copy of the within 

and foregoing The State Of Oklahoma’s Response To Defendants’ Motion To Reconsider The 

Preliminary Injunction [Doc. 133] was electronically transmitted to the Clerk of the Court using 

the CM/ECF System for filing and transmittal of a Notice of Electronic Filing to the following 

CM/ECF registrants: 

 

 

JOSEPH R. FARRIS 

JFARRIS@TULSALAWYER.COM 

 

PAULA J. QUILLIN 

PQUILLIN@TULSALAWYER.COM 

 

STEVEN K. BALMAN 

SBALMAN@TULSALAWYER.COM 

 

 

DENNIS J. WHITTLESEY 

DWHITTLESEY@DICKINSONWRIGHT.COM 

 

ATTORNEYS FOR KIALEGEE TRIBAL TOWN, 

FLORENCE DEVELOPMENT PARTNERS, LLC & 

TIGER HOBIA 

 

 

W. DANIEL WEITMAN 

DWEITMAN@OAG.OK.GOV 

ATTORNEY FOR STATE OF OKLAHOMA 

 

 

R. TOM HILLIS, OBA#12328 

THILLIS@TITUSHILLIS.COM 

 

 

JARED B. CAWLEY, OBA #19775 

JARED_CAWLEY@HOTMAIL.COM 

 

ATTORNEYS FOR BROKEN ARROW CITIZENS 

AGAINST NEIGHBORHOOD GAMING, LLC 

 

 

  

s/Lynn H. Slade 

Lynn H. Slade 
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