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ARGUMENT 

In accordance with D.N.D. Civ. L. R. 7.1, Defendants file this Reply Memorandum 

in Support of Motion to Dismiss Amended Complaint.  Defendants do not abandon any 

arguments or waive any issues raised in their earlier memorandums by not repeating 

them here.1 

I. The North Dakota Human Rights Act claim fails to state a claim. 

Plaintiffs’ assertion this Court has jurisdiction over claims against the State under 

N.D.C.C. ch. 14-02.4 is misplaced, not supported by the cited cases, and contrary to 

settled law.  

Tennessee Coal, Iron and Railroad Company v. George, 233 U.S. 354 (1914), 

has no application to this case because it involved private parties in state court, not a 

state in federal court.  Similarly, Texas Pipe Line Company v. Ware, 15 F.2d 171 (8th 

Cir. 1926), involved private parties, not a state.  This action, however, is brought against 

the State of North Dakota in federal court, meaning Eleventh Amendment immunity 

applies.  And Ex Parte Young does not assist Plaintiffs because Ex Parte Young does 

not extend to suits based on state law.  See Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 106 (1984); Entergy, Arkansas, Inc. v. Nebraska, 210 F.3d 

887, 897 (8th Cir. 2000).  As one court explained, “State officials are immune from suits 

in federal court based on violations of state law, including suits for prospective injunctive 

relief under state law, unless the state waives sovereign immunity.”  Major Tours, Inc. v. 

Colorel, 720 F. Supp. 2d 587, 602 (D.N.J. 2010). 

In Cooper v. St. Cloud State University, 226 F.3d 964 (8th Cir. 2000), the Eighth 

Circuit found a university immune from suit under the Minnesota Human Rights Act.  

The court explained: 

                                            
1 Plaintiffs question the appropriateness of Defendants incorporating their previously 
filed Memorandum in Support of Motion to Dismiss Complaint (Doc. 10).  If the Court 
has any concern with Defendants’ use of this common practice, Defendants are happy 
to file a single brief addressing all claims raised in the Amended Complaint.  
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The Eleventh Amendment bars federal court jurisdiction over state law 
claims against unconsenting states or state officials when the state is the 
real, substantial party in interest, regardless of the remedy sought.  This 
constitutional bar applies with equal force to pendent state law claims. 
 

Id. at 968 (citation omitted).  Other courts have reached the same conclusion with 

regard to state human rights laws.  See Major Tours, 720 F. Supp. 2d at 

602 (dismissing New Jersey Civil Rights Act claim against state agencies and officials); 

Winokur v. Office of Court Admin., 190 F. Supp. 2d 444, 451 (E.D.N.Y. 2002) 

(dismissing claim under New York State Human Rights Law against state agency); 

Coller v. Mo. Dep’t of Econ. Dev., 965 F. Supp. 1270, 1274 (W.D. Mo. 1997) (holding 

the Eleventh Amendment bars Missouri Human Rights Act claim against state agency); 

Kane v. State of Iowa Dep’t of Human Servs.,  955 F. Supp. 1117, 1132 (N.D. Iowa 

1997) (holding Eleventh Amendment bars Iowa Civil Rights Act claim against state 

agency). 

II. The 28 U.S.C. § 1738 claim fails to state a claim. 

 Plaintiffs assert the continued use of the Fighting Sioux nickname and logo 

violates the terms of the Settlement Agreement (Agreement) between the University of 

North Dakota (UND) and the National Collegiate Athletic Association (NCAA).  Yet they 

provide no meaningful analysis to support that assertion.  They do not identify any 

specific provision of the Agreement that prohibits the continued use of the nickname 

and logo absent Tribal approval.  That is because none exists.  To the contrary, the 

plain language of the Agreement specifically acknowledges that, even absent 

namesake approval, the State Board of Higher Education (Board) can nonetheless 

choose to continue using the nickname and logo.  See Doc. 10 at 19-21.  Plaintiff’s 

unsupported assertion also ignores controlling judicial precedent, the North Dakota 

Supreme Court having held the Agreement does not require the Board and UND to 

change the nickname and logo even if UND does not obtain namesake approval.  
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Davidson v. State ex rel. N.D. State Bd. of Higher Educ., 781 N.W.2d 72, 77 (N.D. 

2010).   

Plaintiffs’ blatantly false mischaracterization of the Agreement must be rejected; 

Count III of the Amended Complaint should be dismissed. 

III. The § 1983 claim fails to state a claim. 

 The Ex Parte Young, 209 U.S. 123 (1908), exception to Eleventh Amendment 

state immunity does not apply.  To fall under the Ex Parte Young exception, the 

defendant state officer must have some connection with the alleged ongoing violation of 

federal law, “or else [the plaintiff] is merely making him a party as a representative of the 

state, and thereby attempting to make the state a party.”  Id. at 157.  But the Amended 

Complaint does not allege Governor Dalrymple or Attorney General Stenehjem are 

involved in an ongoing violation of federal law or have some connection with N.D.C.C. 

§ 15-10-46, the challenged statute. 

As previously discussed, the Amended Complaint does not allege Governor 

Dalrymple is involved in an ongoing violation of federal law.  See Doc. 10 at 23.  The 

only allegation against Governor Dalrymple is that he is the Governor of North Dakota 

and signed N.D.C.C. § 15-10-46 into law.  Neither of those actions, of course, 

constitutes an ongoing violation of federal law.  Furthermore, Governor Dalrymple does 

not control the use of the Fighting Sioux nickname and logo.  In fact, Plaintiffs assert 

that decision is left to the Board.  See Docs. 12 ¶¶ 17, 46, 73; 15 at 21.  Moreover, 

Governor Dalrymple has no connection with enforcement of N.D.C.C. § 15-10-46.   

Accordingly, the Ex Parte Young exception does not apply to him.  See McCoy v. 

Carter-Jones Timber Co., 352 F. App’x 119, 121 (8th Cir. 2009) (holding governor not 

properly named under Ex Parte Young exception because he “has no ability to deliver 

Plaintiffs' requested relief, and he has no connection with enforcement of Appellants’ 

alleged wrongs”); Shell Oil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. 1979) (“The mere 
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fact that a governor is under a general duty to enforce state laws does not make him a 

proper defendant in every action attacking the constitutionality of a state statute.”). 

 Similarly, the Amended Complaint does not allege Attorney General Stenehjem 

is involved in an ongoing violation of federal law.  See Doc. 10 at 23.  Significantly, 

Attorney General Stenehjem has no authority over the use of the Fighting Sioux 

nickname and logo.  Furthermore, his limited connection to N.D.C.C. § 15-10-46 is that 

it provides he “shall consider” filing an antitrust action against the NCAA if it takes any 

action to penalize UND for using the fighting Sioux nickname and logo.  The Attorney 

General’s consideration of filing an antitrust action does not violate federal law.   

Moreover, the Attorney General’s general authority to enforce N.D.C.C. 

§ 15-10-46 is inadequate to make him a proper defendant under Ex Parte Young.  “The 

‘general authority to enforce the laws of the state is not sufficient’ to name a state officer 

as a defendant in an action challenging a law.”  HealthNow New York, Inc. v. New York, 

739 F. Supp. 2d 286, 294 (W.D.N.Y. 2010) (quoting Children's Healthcare is a Legal 

Duty, Inc. v. Deters, 92 F.3d 1412, 1416 (6th Cir. 1996)), aff’d, No. 10-4094-CV, 2011 

WL 4014303 (2d Cir. Sept. 12, 2011); see also 281 Care Comm. v. Arneson, 638 F.3d 

621, 632 (8th Cir. 2011) (stating “a state attorney general cannot be sued merely as a 

representative of the state itself”); Shell Oil Co., 608 F.2d at 211 (stating the fact an 

attorney general has a duty to prosecute all actions in which the state is interested is not 

enough to make him a proper defendant in every action attacking the constitutionality of 

a state statute); HealthNow, 739 F. Supp. 2d at 295 (holding the New York Attorney 

General's general authority to investigate and enforce the laws is not a sufficient 

connection to support an exception under Ex parte Young).  “For a state officer to be a 

proper party, both a ‘particular duty to enforce the statute in question’ and a 

‘demonstrated willingness to exercise that duty’ are needed.”  HealthNow, 739 F. Supp. 
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2d at 295 (quoting Ex parte Young, 209 U.S. at 161).  “The state officer’s ‘connection’ to 

the enforcement of the statute must meet both of these prongs.”  Id.   

Neither of those requirements is met in this case.  The Attorney General does not 

have a particular duty to compel the Board or UND to comply with N.D.C.C. § 15-10-46, 

and he has not demonstrated any willingness or intent to do so.  Furthermore, his 

conditional duty to “consider” filing an action against the NCAA is not a sufficient 

connection to N.D.C.C. § 15-10-46 to constitute an enforcement connection under the 

Ex Parte Young exception.  See Id. at 296 (explaining that without a threat of 

enforcement action, “the very attenuated possibility raised by Plaintiff that the Attorney 

General might take action against it is no more than a ‘conjectural injury’ that fails to 

meet the ‘demonstrated willingness’ requirement of Ex parte Young”). 

“A plaintiff's failure to name the proper defendant is ‘fatal to the claim.’”  Id. at 295 

(quoting Confederated Tribes & Bands of Yakama Indian Nation v. Locke, 176 F.3d 

467, 469 (9th Cir. 1999)).  “A plaintiff properly invokes the Ex parte Young exception 

only when state officials are ‘actively violating federal law or imminently threatening acts 

that the plaintiff challenges as unconstitutional.’”  Id. at 294 (quoting Goodspeed Airport, 

LLC v. E. Haddam Inland Wetlands & Watercourses Comm'n, 632 F. Supp. 2d 185, 188 

(D. Conn. 2009)) see also; Deters, 92 F.3d at 1415 (“Young does not apply when a 

defendant state official has neither enforced nor threatened to enforce the allegedly 

unconstitutional state statute”).  Because neither criterion is met as to Defendants 

Governor Dalrymple and Attorney General Stenehjem, Count II should be dismissed. 

IV. The Title VI claim fails to state a claim. 

 Distorting Defendants’ argument, Plaintiffs assert they “are not required to allege 

each and every factual allegation of their case as if they were appearing before a jury.”  

Doc. 15 at 8.  Defendants, of course, never made that argument.  Instead, they quoted 

and relied on language from the United States Supreme Court, language that holds 
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Rule 8 pleading requires more than labels, conclusory statements, and factually 

unadorned accusations.  See Doc. 10 at 10-11.   

 The test is not how long a complaint is, or even how many facts are alleged in a 

complaint.  The test is whether the alleged facts relate to and satisfy, if true, the 

elements of the alleged cause of action.  The Amended Complaint does not do so. 

 By way of example, factual allegation after factual allegation about peer 

harassment fails to state a Title VI claim absent a factual allegation the school has 

actual knowledge of the peer harassment, acted deliberatively indifferent to the peer 

harassment, and the harassment deprived the victim of access to the educational 

benefits or opportunities provided by the school.  Factual allegations regarding only one 

element of a cause of action are, as a matter of law, insufficient to state a viable cause 

of action.  As demonstrated in Defendants’ memorandum (Doc. 14 at 9-18), Count I fails 

to state a claim for that reason.  

 The cases cited by Plaintiffs illustrate this point.  The complaint in Jennings v. 

University of North Carolina, 482 F.3d 686 (4th Cir. 2007), survived dismissal because it 

was alleged (1) the university’s soccer coach “persistently and openly pried into and 

discussed the sex lives of his players and made sexually charged comments”, (2) the 

plaintiff notified the university “about the hostile sexual environment that [the coach] had 

created within the women's soccer program”, (3) the plaintiff’s complaint was not 

addressed by the university administration, and (4) the coach’s sexual harassment 

deprived the plaintiff of access to the university’s educational opportunities and benefits.  

Id. at 691, 694-95.2  The court reviewed the elements of a Title IX claim and found the 

                                            
2 See 482 F.3d at 691-93 for details of the coach’s alleged comments and actions.  See 
482 F.3d at 700 for details of the alleged notice to the university and the university’s 
response.  See 482 F.3d at 696-98 for details of how the harassment allegedly created 
a sexually hostile environment.  See 482 F.3d at 699-700 for details of how the 
harassment allegedly deprived the plaintiff of access to the university’s educational 
opportunities and benefits. 
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facts, when viewed in the light most favorable to the plaintiff, were sufficient to raise 

triable questions of fact.  Id. at 695-701.   

 The differences between the case sub judice and Jennings are glaring.  Unlike in 

Jennings, Plaintiffs do not allege a UND employee created a hostile educational 

environment.  Plaintiffs also do not allege they notified any UND official of alleged 

discrimination or harassment.  Of course, because they did not allegedly raise any 

complaints, Plaintiffs do not allege UND officials acted with deliberate indifference to 

any complaint they raised. Finally, Plaintiffs fail to allege facts to show they were 

deprived of access to the educational benefits or opportunities provided by UND. 

 Plaintiffs reliance on Hayut v. State University of New York, 352 F.3d 733 (2d Cir. 

2003), is equally misplaced.  In fact, it supports Defendants’ position.  In Hayut, the 

appellate court affirmed dismissal of the university but permitted the claim against an 

individual professor to proceed.  The claim against the political science professor 

survived dismissal because it was alleged the professor directed “a pattern of 

humiliating and derogatory comments” at the plaintiff.3  Id. at 737.  Significantly, the 

claim against the university was dismissed because survival of the claim required 

evidence a university employee vested with “‘authority to address the alleged 

discrimination and to institute corrective measures’” had “‘actual knowledge of [the] 

discrimination . . . and fail[ed] adequately to respond.’”  Id. at 750 (quoting Gebser v. 

Lago Vista Indep. Sch. Dist., 524 U.S. 274, 290 (1998)).  Because the evidence belied 

the conclusory allegations the university “did absolutely nothing to remedy the 

discrimination,” that claim was dismissed.  Id. at 751.4 

 The distinction and similarity between this case and Hayut are obvious.  By way 

of distinction, there is no allegation any Defendant directly harassed or discriminated 

                                            
3 See 352 F.3d at 737-39 for details of the alleged comments. 
4 See 352 F.3d at 739-41 for details of the alleged notice to the university and the 
university’s response. 
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against any Plaintiff.  By way of similarity, there is no allegation any UND employee 

vested with authority to address discrimination or harassment was notified of or had 

actual knowledge of any alleged specific discrimination or harassment against any 

Plaintiff.  Because of this similarity, like in Hayut, the claim against Defendants should 

be dismissed. 

 The case of Bryant v. Independent School District No. I-38, 334 F.3d 928 (10th 

Cir. 2003), also does not support Plaintiffs’ position.  In Bryant, the school allegedly 

“allowed the presence of offensive racial slurs, epithets, swastikas, and the letters ‘KKK’ 

inscribed in school furniture and in notes placed in African American students' lockers 

and notebooks.”  Id. at 931.   The principal, allegedly “aware of the racial slurs, graffiti 

inscribed in school furniture, and notes placed in students' lockers and notebooks”, “did 

not attempt to remedy the situation.”  Id. at 932-33.  Furthermore, in violation of the 

dress code, “Caucasian males were allowed to wear T-shirts adorned with the 

confederate flag, swastikas, KKK symbols, and hangman nooses on their person and 

their vehicles.”  Id. at 932.  Significantly, despite being aware of these specific activities 

because of complaints by students and parents, it was alleged the school did nothing to 

remedy them.  Id. at 931, 933.  “The principal affirmatively chose to take no action.”  Id. 

at 933.  As Judge Tacha explained in his concurrence, the case presented “the question 

of whether a principal's deliberate indifference to known incidents of student-on-student 

racial harassment can constitute intentional discrimination under § 601 of Title VI and 

thereby ground a private suit for damages against a school district receiving federal 

funds.”  Id. at 934. 

 That, of course, is not alleged in this case.  There is no allegation any Defendant 

or UND official was deliberately indifferent to known incidents of student-on-student 

racial harassment.  In fact, the Amended Complaint is conspicuously void of any 
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allegation that UND officials had actual knowledge of any student-on-student racial 

harassment. 

 As explained by the Bryant court, school officials do not have a duty under Title 

VI “to seek out and discover instances of discrimination”; rather, when “made aware of 

egregious forms of intentional discrimination,” they may not intentionally chose “to sit by 

and do nothing” without potential liability.  Id. at 933.  Although “deliberate indifference 

to known instances of student-on-student racial harassment is a viable theory in a Title 

VI intentional discrimination suit,” id. at 934, a school is not required to remedy racial 

harassment or ensure that students conform their conduct to certain rules.  Cf. Vance v. 

Spencer County Pub. Sch. Dist., 231 F.3d 253, 260 (6th Cir. 2000).  Plaintiffs, 

apparently, are trying to hold Defendants responsible to remedy any and all racial 

harassment, whether that harassment is by students or non-students, and whether the 

harassment occurs on or off campus.  Although a laudable goal, that is not the law, nor 

is it realistic.5 

 The purpose of Title VI is not to dictate what logos universities use.6  And Title VI 

is not concerned with unknown student-on-student harassment; it concerns a 

university’s response to known discrimination.  Because the Amended Complaint does 

not allege UND officials were deliberately indifferent to known incidents of racial 

discrimination or harassment, either faculty-on-student or student-on-student, the 

Amended Complaint fails to state a Title VI claim and should be dismissed. 

                                            
5 A university’s control over student and non-student speech is limited, particularly in 
light of First Amendment restrictions.  See Pickings v. Bruce, 430 F.2d 595, 598 (8th Cir. 
1970); Iota XI Chapter of Sigma Chi Fraternity v. George Mason Univ., 773 F. Supp. 
792, 793 (E.D. Va. 1991). 
6 What logo is used by UND is a policy decision.  Although Plaintiffs advocate one side 
of that policy decision, many Native Americans just as strongly advocate the other side.  
Two lawsuits have been commenced by Native Americans and representatives of 
Native Americans in an effort to retain the logo.  See The Spirit Lake Sioux Tribe of 
Indians v. NCAA, 2:11-cv-00095-KKK (D.N.D.); Davidson, 781 N.W.2d 72.  
Furthermore, the voluminous legislative history of 2011 HB 1263 evidences many 
Native Americans support UND’s use of the logo.  An electronic copy of the legislative 
history of HB 1263 will be provided to the Court if requested. 
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CONCLUSION 

 For the above reasons, Defendants respectfully request that this Court grant their 

Motion to Dismiss Amended Complaint and dismiss all of the claims against them with 

prejudice. 

Dated this 10th day of November, 2011. 
 
      State of North Dakota 
      Wayne Stenehjem 
      Attorney General 
 
 
      By:  /s/ Douglas A. Bahr    

Douglas A. Bahr 
Solicitor General 
State Bar ID No. 04940 
Office of Attorney General 
500 North 9th Street 
Bismarck, ND 58501-4509 
Telephone (701) 328-3640 
Facsimile (701) 328-4300 

 
Attorneys for Defendants. 
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