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Defendants Money Centers of America, Inc. and MCA of Wisconsin, Inc. 

(collectively, “MCA”) respectfully submit this memorandum of law in support of their 

motion to dismiss the Complaint filed by Plaintiff Corporate Commission of the Mille 

Lacs Band of Ojibwe Indians (the “Corporate Commission”). 

I. PRELIMINARY STATEMENT 

On April 4, 2012, Plaintiff Corporate Commission, which operates two casinos in 

Minnesota, filed against MCA (the exclusive cash-access services provider at two of the 

Corporate Commission’s casinos) a threadbare Complaint with only generalized 

allegations.  The sum total of the factual contentions in the Complaint is a single-

sentence assertion that “MCA failed and refused to comply with the Vault Cash 

Settlement Schedule,” contemplated by the parties’ Agreement, though no Vault Cash 

Settlement Schedule (the “Schedule”) is attached to the Complaint, and the Complaint 

nowhere states or shows how MCA violated the Schedule.  See Apr. 4, 2012 Corporate 

Commission Complaint (“Compl.”) ¶ 9.  Because the Corporate Commission fails to cite 

or quote any material term in the Schedule that would support its claim that MCA 

breached an obligation to the Corporate Commission, the Complaint must be dismissed 

pursuant to Fed. R. Civ. P. 12(b)(6). 

In violation of the Federal Rules of Civil Procedure, the Corporate Commission’s 

Complaint fails to offer facts that plausibly “show[]” that it is entitled to relief.  Fed. R. 

Civ. P. 8(a)(2); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  Because the 

Corporate Commission’s threadbare Complaint is defective under Twombly and Rule 8 of 

the Federal Rules of Civil Procedure, it should be dismissed pursuant to Rule 12(b)(6) of 
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the Federal Rules of Civil Procedure.  Fed. R. Civ. P 12(b)(6) (dismissal for “failure to 

state a claim upon which relief can be granted”).  And because there is no Schedule that 

the Corporate Commission might include with an amended complaint that requires MCA 

to deliver funds to the Corporate Commission on any specific date, it would be futile to 

allow amendment.  In re Senior Cottages of America, LLC, 482 F.3d 997, 1001 (8th Cir. 

2007).  Thus, dismissal of this Complaint should be with prejudice. 

As demonstrated below, plaintiff’s terse Complaint should be dismissed for at 

least three reasons.  First, plaintiff’s Complaint does not cite any contractual term that 

was allegedly breached – the Complaint (originally filed in state court) fails to cite or 

quote any provision of any Schedule that would require monies to be returned by MCA 

on any specific date, and, as a result, the Complaint fails to allege facts sufficient to 

“show” a breach of occurred.  Second, plaintiff’s Complaint on its face fails to plead the 

required elements of a breach-of-contract claim.  Nowhere does plaintiff allege that it 

performed its obligations under the contract, a prerequisite for any breach-of-contract 

claim.  Third, and even excusing plaintiff’s failure to plead the requisite elements of 

breach of contract, plaintiff’s Complaint lacks “sufficient factual matter, accepted as true, 

to ‘state a claim to relief that is plausible on its face,’” because it attempts to recast a 

legal conclusion as a purported factual allegation.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 

1949 (2009) (quoting Twombly, 550 U.S. at 570).  The Corporate Commission’s 

Complaint offers instead of facts the conclusory assertion that MCA breached.  This is a 

textbook example of the type of allegation Twombly directs must be dismissed.  See 
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Twombly, 550 U.S. at 555 (“[O]n a motion to dismiss, courts are not bound to accept as 

true a legal conclusion couched as a factual allegation.” (citation and quotation omitted)). 

Each of the above grounds is sufficient to dismiss plaintiff’s Complaint.  Because 

there is no Schedule that would strictly require payment on any given date, amendment 

would be futile, and MCA respectfully requests that dismissal be granted with prejudice.   

II. FACTUAL BACKGROUND 

A. The Agreement 

MCA is a well-established cash-services provider to numerous casinos around the 

country.  MCA’s services allow casinos to facilitate their customers’ transactions (and 

thereby spend more money on the casino floor) by using the casino’s own monies to 

complete transactions (i.e. cash checks, use debit cards, and obtain credit card advances, 

among others) without paying fees or interest to outside banks or lenders.  This business 

model has proved to be incredibly lucrative for the Corporate Commission over the years, 

as it allows the Corporate Commission to use its own funds to keep more of its 

customers’ money in circulation on the floor of its two casinos, Grand Casino Hinckley 

and Grand Casino Mille Lacs. 

The parties in 2009 entered into an exclusive three-year contract called the 

Financial Services/ONSwitch™ Agreement (the “Agreement”).  The Agreement 

governed (1) the cash-access services that MCA would initially provide and (2) the 

process by which the Corporate Commission would first take over control of the Point of 

Sale (“POS”) Operations at the casinos (i.e., the non-technical aspects of the cash-access 

services, including the employment of booth agents) and eventually take over all of the 
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technical services MCA was providing (paying MCA a license fee for the right to use 

MCA’s proprietary ONSwitch™ System).  After MCA began providing cash-access 

services, the Corporate Commission expressly agreed to take over the POS Operations, 

though it subsequently reneged on that agreement to the great detriment of MCA. 

B. The Schedule 

After the Agreement was signed, MCA obtained monies from the Corporate 

Commission to facilitate the cash services to customers.  This money was called “vault 

cash.”  Agreement, § 8(a) (“Vault cash for purposes of this Agreement is defined as cash 

used for purposes of providing check cashing, credit card advances, POS Debit, and 

related financial and business services in casinos.”).  It was MCA’s responsibility to 

maintain highly skilled personnel to manage the delivery of cash-access services to 

patrons on a 24-hour-a-day, 7-day-a-week basis.1  Id., § 9(c) (“MCA shall be solely 

responsible for the recruitment, hiring, training and compensation of all personnel 

required to provide the services described in Section 2.”).2  MCA’s proprietary 

technology and skilled staff ensured that MCA was not providing cash access to patrons 

who lacked the requisite funds, in order to minimize losses as a result of bad debt.  

                                                 
1 Agreement, at § 15 (“MCA will staff its facilities at the CORPORATE COMMISSION 
Gaming Facilities with such number of adequately trained personnel as shall be required to meet 
the reasonably foreseeable service needs of the CORPORATE COMMISSION Gaming 
Facilities.  Currently, the CORPORATE COMMISSION Gaming Facilities are operating twenty-
four hours a day, seven days a week.  MCA agrees to provide the services described in Section 
2(a) during this time period unless both parties to this Agreement otherwise shall agree in 
writing.”). 

2 Section 2 describes a variety of cash-access services, such as check cashing, credit card “Quasi-
Cash” advances, and Point of Sale Debit, among others.  Agreement, § 2(a). 
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This pool of vault cash ranged in the hundreds of thousands to more than two 

million dollars depending on the circumstances.  As the contract states: 

 CORPORATE COMMISSION shall provide to MCA vault cash in 
the amount specified by MCA, which shall be used by MCA for cash 
to, facilitate check casing, credit/debit card advances and other cash 
access services as are provided for in this Agreement.  MCA shall 
electronically transfer funds to the CORPORATE 
COMMISSION’s designate gaming facility in settlement of each 
vault cash advance in accordance with the Vault Cash Settlement 
Schedule to be provided by MCA to CORPORATE COMMISSION 
prior to the first advance in accordance with the Vault Cash 
Settlement Schedule to be provided by MCA to CORPORATE 
COMMISSION prior to the first advance. 

Agreement, § 8(a) (emphasis added).  As indicated by the Agreement, vault cash was to 

be returned based on a Vault Cash Settlement Schedule (the “Schedule”) separately 

entered into by the parties.  Id. (“MCA shall electronically transfer funds to the 

CORPORATE COMMISSION’s designate gaming facility in settlement of each vault 

cash advance in accordance with the Vault Cash Settlement Schedule to be provided by 

MCA to CORPORATE COMMISSION prior to the first advance.”). 

Though the Agreement called for a Schedule to be provided prior to the first 

advance of monies, see Agreement, § 8(a), in the years after April 2009, the parties never 

formalized a binding set of dates directing when monies should be provided to or 

returned from MCA.  As years went by and monies were returned to and received from 

the Corporate Commission, the parties would routinely exchange updates, expectations, 

and projections, none of which contained requirements that vault cash be delivered on 

any given dates.  Indeed, a rigid set of dates would have been highly difficult to guarantee 
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given the unpredictable mix of transactions MCA had to process each day (all of which 

had different clearing timetables of their own). 

For two and a half years, MCA received and returned the vault cash without 

incident.  In October 2011, the Corporate Commission indicated that it believed that 

monies should be returned on a 4-6 day timetable, but MCA reminded the Corporate 

Commission that no such Schedule with any such a timetable existed.  The Corporate 

Commission dropped the matter and proceeded to move towards the next phase of the 

parties’ Agreement. 

C. Plaintiff’s Failure To Perform On The Contract And Its Unlawful 
Eviction Of MCA From The Casino Premises 

On April 2, 2012, and notwithstanding the fact that MCA was not in breach of the 

Agreement, the Corporate Commission began evicting MCA from its premises.  The 

Corporate Commission informed MCA’s employees at both the Grand Casino Hinckley 

and Grand Casino Mille Lacs that the Corporate Commission would be taking over the 

cash-access services, and that a new company (later learned to be MultiChoice Cash) 

would begin installing its processing equipment that evening.  The Corporate 

Commission’s Casino Finance Department entered the MCA booth locations, announced 

that MCA was being ousted, and removed all operating cash save for a small sum.  To 

protect the safety of its employees, MCA cooperated while it secured and took possession 

of its own employee files, records, hardware, and software. 

The Corporate Commission ousted MCA despite the fact that the Corporate 

Commission had exercised the POS Option and the ONSwitch™ System was ready to be 
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activated.  All the equipment was fully installed and operational such that, at any 

moment, the Corporate Commission could take possession of the POS Operations and 

operate the ONSwitch™ System.  But instead of proceeding as promised, the Corporate 

Commission reneged on the exercise of its POS Option and simply misappropriated 

MCA’s employees and know-how.   

III. PROCEDURAL HISTORY 

After evicting MCA, the Corporate Commission filed a complaint against MCA in 

state court on April 4, 2012.  On April 24, 2012, MCA removed the case to the federal 

District Court in Minnesota.  Dkt. 1.  Thereafter, the parties stipulated to extensions of 

time (until June 8, 2012) for MCA to answer, move, or otherwise plead.  Dkt. 7. 

IV. ARGUMENT 

A. The Court Must Dismiss the Corporate Commission’s Claim Because 
It Fails To “Show” That Any Schedule Was Breached And Lacks 
Sufficient Factual Matter To State A Plausible Claim For Relief 

Plaintiff’s Complaint runs afoul of Rule 8 of the Federal Rules of Civil Procedure 

because it plainly fails to “show” that MCA breached the Agreement or the Schedule.  

This is fatal to plaintiff’s Complaint and requires dismissal.  Twombly, 550 U.S. at 557; 

Stalley v. Catholic Health Initiatives, 509 F.3d 517, 521 (8th Cir. 2007). 

Rule 8 requires “more than an unadorned, the-defendant-unlawfully-harmed-me 

accusation.”  Iqbal, 556 U.S. at 678.  A complaint that “tenders ‘naked assertion[s]’ 

devoid of ‘further factual enhancements’” will not survive a Rule 12(b)(6) motion.  Id. 

(citation omitted).  To withstand a Rule 12(b)(6) motion, the plaintiff must set forth 

sufficient facts to move the claim “across the line from conceivable to plausible.”  
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Twombly, 550 U.S. at 570.  The plaintiff must “assert facts that affirmatively and 

plausibly suggest that [it] has the right [it] claims . . ., rather than facts that are merely 

consistent with such a right.”  Stalley v. Catholic Health Initiatives, 509 F.3d 517, 521 

(8th Cir. 2007) (citing Twombly, 550 U.S. at 554-57).  In reviewing a motion to dismiss, 

the Court “must accept [the complaining party’s] specific factual allegations as true but 

[need] not . . . accept [its] legal conclusions.”  Brown v. Medtronic, Inc., 628 F.3d 451, 

459 (8th Cir. 2010) (citing Twombly, 550 U.S. at 556).3 

In determining whether a complaint meets the plausibility standard, a court should 

first identify any allegations in the complaint that “are no more than conclusions” and 

therefore “are not entitled to the assumption of truth.”  Iqbal, 556 U.S. at 679.  Second, a 

court should assume that any remaining well-pleaded allegations are true and “then 

determine whether they plausibly give rise to an entitlement to relief.”  Id. at 680 

The substantive law governing the Agreement is the law of the Mille Lacs Band of 

Ojibwe Indians.  See Agreement, § 30.  Under the Mille Lacs Band laws, a plaintiff 

claiming breach of contract must plead the existence of a contract and its own 

performance.  See Mille Lacs Band Stat. Ch. 24 § 119 (“Breach of Contract) (contract 

law “requires that the parties to a contract perform all of their promises pursuant to the 

provisions of said contract.  When one party does not perform a promise pursuant to the 

terms of the contract, the other party shall have a breach of contract cause of action”) 

(available at http://www.millelacsband.com/Page_BandStatutes.aspx). 

                                                 
3 “Documents attached to or incorporated within a complaint are considered part of the 
pleadings, and courts may look at such documents ‘for all purposes,’ including to determine 
whether plaintiff has stated a plausible claim.”  Brown, 628 F.3d at 459-60 (citations omitted). 
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Here, the Corporate Commission has submitted nothing more than an “unadorned, 

the-defendant-unlawfully-harmed-me accusation.”  Iqbal, 556 U.S. at 678.  The 

Complaint consists of five pages containing six numbered paragraphs in its “Facts” 

section.  Compl. ¶¶ 5-10.  Attached to the Complaint is the Agreement, but – tellingly – 

no copy of the “Schedule” that MCA purportedly breached.  As discussed, though the 

Agreement expressly contemplates the Schedule, the parties did not set firm deadlines for 

the return of funds.  The Corporate Commission implicitly betrays the defect in its 

pleading by failing to offer any dates at all with which MCA was allegedly obligated to 

comply.   

The district courts of the Eighth Circuit have frequently dismissed on Twombly 

grounds complaints alleging breach-of-contract that fail to show what material terms 

were breached.  For example, in Motley v. Homecomings Fin., LLC, 557 F. Supp. 2d 

1005 (D. Minn. 2008) (Kyle, J.), the plaintiffs alleged that defendant (Homecomings 

Financial, LLC) “imposed and collected fees and charges not authorized by Plaintiffs’ 

mortgage-loan documents and, as a result, has ‘breached its contracts with the 

Plaintiffs.’”  Id. at 1012 (citation omitted).  But plaintiffs provided no factual matter to 

support that claim, or to make clear what contractual term was allegedly breached.  

Indeed, as here, plaintiffs failed to plead the “terms of those [allegedly violated] 

contracts, rendering it impossible to discern precisely how Homecomings allegedly has 

breached them.”  Id. at 1013. 

Just as there were no facts in Homecomings indicating how the imposition of 

property-inspection fees “somehow violated Brooks’s mortgage-loan documents,” id., the 
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Corporate Commission offers no facts to “show” that MCA somehow violated any term 

in the Schedule.  The Court’s admonition in Homecomings carries equal, if not more, 

force here:  “Plaintiffs were required to plead sufficient facts to demonstrate why and 

how [Defendant] allegedly breached its contracts with Plaintiffs; it is not enough for them 

to simply recite the magic word ‘breach’ in order to avoid dismissal.”  Id. at 1013. 

Likewise, in Olivares v. PNC Bank, N.A., 2011 U.S. Dist. LEXIS 118338 (D. 

Minn. Oct. 13, 2011), the entire basis for the breach-of-contract claim was a letter that 

omitted the necessary contractual terms required for a home loan modification agreement, 

and thus the complaint was dismissed pursuant to Fed. R. Civ. P. 12(b)(6).  PNC Bank 

informed the plaintiff via letter that the plaintiff had been approved for a home loan 

modification and set out a schedule of three trial payments to be made the first day of 

October, November, and December 2010.  But the letter did not “set forth an interest rate 

or permanent monthly principal and interest payment for the new agreement, among 

other things. Therefore, Plaintiffs’ breach of contract claim [based on the letter] is 

dismissed with prejudice.” Id. at *15 (citation omitted)). 

Because the Corporate Commission has failed to allege facts that show what term 

in the Schedule was breached, it is impossible to discern how MCA might have breached 

such a term.  The district courts of this Circuit have consistently dismissed generalized 

complaints (like the Corporate Commission’s) that fail to do little more than “recite the 

magic word ‘breach.’”  See, e.g.,  Homecomings Fin., LLC, 557 F. Supp. 2d at 1013; 

Pliam v. Cendant Mortg. Corp., 2012 U.S. Dist. LEXIS 58222, at *7 (D. Minn. Apr. 26, 

2012) (Kyle, J.) (dismissing breach-of-contract suit on Twombly grounds where conduct 
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complained of was not barred by any contractual term, and where complaint failed to 

show “exactly how such conduct constitutes breach of contract”); Zieper v. Kingsway 

Fin. Servs., 2011 U.S. Dist. LEXIS 86472 (D. Minn. Aug. 4, 2011) (dismissing breach-

of-contract suit on Twombly grounds where claim for termination pay had no basis in any 

term in the contract); Olen v. Northern Tier Retail, LLC, 2012 U.S. Dist. LEXIS 62532 

(D. Minn. May 4, 2012) (dismissing breach-of-contract suit on Twombly grounds where 

complaint nowhere showed a breach); Shukh v. Seagate Tech., LLC, 2011 U.S. Dist. 

LEXIS 33924 (D. Minn. Mar. 30, 2011) (dismissing breach-of-contract suit on Twombly 

grounds where claim of breach had no basis in the express terms of the contract);. 

Olivares, 2011 U.S. Dist. LEXIS 118338 at *15 (same). 

Thus, the Complaint must be dismissed pursuant to Fed. R. Civ. P. 12(b)(6), 

Twombly, and the myriad precedents of the courts of this Circuit.   

B. Plaintiff Fails To Plead That It Performed On The Contract 

A basic element of any breach-of-contract claim is that the plaintiff performed.  

Mille Lacs Band Stat. Ch. 24 § 119.  Here, the Corporate Commission fails to plead that 

basic element.  Thus, for that separate reason, the Complaint should be dismissed. 

Under the law governing the contract, the elements of breach of contract are that 

the parties must “perform all of their promises pursuant to the provisions of said 

contract.” Id.  The Corporate Commission has nowhere alleged that it performed for the 

simple fact that it did not perform – in fact, it breached the Agreement.  The Corporate 

Commission failed to perform its own obligations by, among other things, doing the 

following: 
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 Failing to perform on the Agreement’s exclusivity provision.  See 
Agreement, § 3 (“Exclusivity”) (“During the term of this Agreement . . . 
CORPORATE COMMISSION will not . . . grant anyone else the right to 
provide the services covered under this Agreement on the Gaming 
Facilities’ gaming floor.”).  The Corporate Commission was obligated not 
to grant anyone other than MCA the right to provide cash-access services 
during the term of the Agreement.  The Corporate Commission violated 
that obligation by engaging MultiChoice Cash to perform services that, 
under the Agreement, were to be exclusively provided by MCA. 

 Failing to provide access to teller facilities.  The Corporate Commission 
was obligated to allow MCA on the premises to execute the cash access 
services set forth in the agreement.  See Agreement, § 7 (“Teller Facilities”) 
(“At all times during the term of this Agreement, CORPORATE 
COMMISSION shall provide to MCA a suitable area in the CORPORATE 
COMMISSION Gaming Facilities . . . from which MCA will provide its 
services.”).  By unlawfully ousting MCA from the Teller Facilities and 
denying MCA access to those Facilities, the Corporate Commission plainly 
breached the agreement. 

Not only did the Corporate Commission fail to perform on the Agreement, but it 

does not even allege that it performed on the Agreement in all material respects.  See 

Compl. ¶¶ 5-10.  Instead, it selectively states it provided MCA with the vault cash.  Id., 

¶¶ 5-8.  But that is insufficient to salvage the threadbare Complaint under Twombly, 

which demands more than a recitation of the elements of breach.  A “formulaic recitation 

of the elements of a cause of action will not do.”  Twombly, 550 U.S. at 555.  The 

Corporate Commission could not allege that it performed on the contract (because it had 

not), and thus when the Corporate Commission failed to allege that it properly performed 

these express obligations under the Agreement, it forfeited any ability to sue on that same 

Agreement.  Id.  For that reason, in addition to its failure to identify any material term in 

the Schedule that MCA breached, the Complaint should be dismissed. 
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C. Plaintiff’s Complaint Should Be Dismissed Because Its Only Allegation 
Is A Legal Conclusion Couched As A Factual Allegation 

The Supreme Court has explained that courts addressing Rule 12(b)(6) motions 

should first identify and excise any allegations in the complaint that “are no more than 

conclusions” and therefore “are not entitled to the assumption of truth.”  Iqbal, 556 U.S. 

at 679.  Second, a court should assume that any remaining well-pleaded allegations are 

true and “then determine whether they plausibly give rise to an entitlement to relief.”  Id. 

at 680.  Because there are no genuine factual allegations showing an entitlement to relief, 

the Complaint should be dismissed.  

Here, they key “factual” allegation is in fact a legal conclusion recast as a factual 

allegation.  There are six paragraphs in the “Facts” section of the Complaint.  The only 

paragraph (paragraph 9) that would indicate that MCA is somehow in breach is the 

conclusory statement that “MCA failed and refused to comply with the Vault Cash 

Settlement Schedule or otherwise cure its default and breach.”  Compl. ¶ 9.  That is not a 

factual contention, it is a “naked assertion” devoid of “further factual enhancements.”  

Twombly, 550 U.S. at 557.  This single assertion – a legal conclusion re-labeled as a 

factual allegation – is the gravamen of all three “counts” included in the Complaint.  

Because the Complaint lacks any factual contentions that would explain to MCA and the 

Court just what term in the Schedule was breached, the motion should be dismissed.  

Brown v. Medtronic, Inc., 628 F.3d 451 (8th Cir. 2010). 

Plaintiff’s Complaint would likely not have passed muster in Minnesota state 

court, where it was originally filed.  See Minn. R. Civ. P. 12.02(e).  But it certainly fails 
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to meet the requirements of Rule 8 of the Fed. R. Civ. P., Twombly, and Iqbal, because it 

does no more than assert a legal conclusion.  Because, after the legal conclusions are 

excised, there are no material factual contentions remaining in the Complaint that raise a 

plausible claim for relief, the Complaint should be dismissed. 

D. The Corporate Commission’s Complaint Should Be Dismissed With 
Prejudice 

Leave to amend will be denied where amendment is futile.  Cottages of America, 

LLC, 482 F.3d 997, 1001 (8th Cir. 2007).  Here, dismissal with prejudice is appropriate 

because amendment would be futile.  If there were a Schedule that included strict 

timetables for the return of monies by MCA, the Corporate Commission would surely 

have attached it to the Complaint.  The Corporate Commission did not do so because 

there is no such Schedule.  The parties never agreed to any strict timetables for delivery 

of funds.   

The Court’s resources should not be needlessly expended (and MCA prejudiced 

by having to move to dismiss a second time) in reviewing an amended complaint that 

cannot cure the same defect that renders this version legally insufficient as a matter of 

legal pleading.  The Corporate Commission cannot point to a contractual term in the 

Schedule that strictly required delivery of monies by MCA on a given date.  Because the 

Corporate Commission cannot do so, amendment is futile and dismissal should be with 

prejudice to re-filing. 
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