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PLAINTIFF’S MEMORANDUM  
OF LAW IN SUPPORT OF 

MOTION FOR LEAVE TO AMEND 
COMPLAINT 

 
INTRODUCTION 

Defendants Money Centers of America, Inc. and MCA of Wisconsin, Inc. 

(together, “MCA”) stole more than $5.6 million from the Corporate Commission of the 

Mille Lacs Band of Ojibwe Indians (“Commission”).  The Commission entrusted cash 

from its vaults to MCA so that MCA could use it to provide check-cashing and other 

cash-access services to patrons at the Commission’s casinos.  MCA promised to return 

the Commission’s cash within six days, but repeatedly breached that promise, and as a 

result, continually owed the Commission millions of dollars.  The Commission properly 

terminated the Agreement, but MCA refuses to return the Commission’s money, and is 

wrongfully withholding more than $5.6 million of the Commission’s cash.   

The Commission requests this Court’s leave to file a First Amended Complaint, 

before either party has issued written discovery or taken any depositions in this matter.   

The Commission has attached the Proposed First Amended Complaint (“Amended 
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Compl.”) to this Motion as Exhibit 1, Exhibits to the Amended Complaint as Exhibit 2, 1 

and redline of the Proposed First Amended Complaint against the initial Complaint as 

Exhibit 3.  Amending the Complaint will not cause delay or prejudice, and is appropriate 

at this stage of the case.  Likewise, amending the Complaint to include allegations that 

MCA ultimately stole the Commission’s money cannot be futile because it necessarily 

states a claim upon which relief can be granted.  This Court should grant the Commission 

leave to amend its Complaint pursuant to Fed. R. Civ. P. 15(a). 

FACTUAL BACKGROUND 

I. MCA Agrees to Provide Check-Cashing Services at the Casinos. 
 

The Commission is an entity incorporated pursuant to the laws of the Mille Lacs 

Band of Ojibwe Indians (“Tribe”), a sovereign Indian Tribe.  (Am. Compl. ¶ 6.)  The 

Commission owns and operates the Grand Casino Mille Lacs and the Grand Casino 

Hinckley (“Casinos”), which are located on the Tribe’s land.  (Id.)  

On April 17, 2009, the Commission and MCA entered into the Financial 

Services/OnSwitch™ Agreement (“Agreement”).  (Am. Compl., Ex. A.)   MCA agreed 

to provide on-site check-cashing and other cash-access services (“Services”) to patrons at 

the Casinos.  (Id. § 2.)  In exchange, MCA received fees from both the Commission and 

Casino patrons, and had exclusive rights to offer the Services at the Casinos.  (Id. §§ 3-4.)  

The Agreement was to expire by its own terms within 36 months of the 

Commencement Date.  (Id. § 18(a).)  Additionally, either party could cancel the 

                                                 
1  Exhibits to the Amended Complaint filed as Exhibit 2 (A-L) to this Motion and are 
noted as “Am. Compl., Ex. ____” throughout this memorandum. 
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Agreement at any time following the other’s failure to cure a material breach after written 

notice.  (Id. § 28.)   

II. The Commission Agrees to Entrust MCA With Its Vault Cash,  
and MCA Promises to Return the Vault Cash Within Six Days. 

 
The Agreement provided that the Commission would advance to MCA cash from 

the Casinos’ vaults for the sole purpose of allowing MCA to “facilitate check cashing, 

credit/debit card advances and other cash access services.”  (Id. § 8(a).)  The Agreement 

defined this “Vault Cash” as “cash used for purposes of providing check cashing, credit 

card advances, POS Debit, and related financial and business services in casinos.” (Id.)  

Nothing in the Agreement gave MCA a right to use the Vault Cash for anything other 

than providing it to patrons in connection with its cash-access Services. (Am. Compl., ¶ 

15.) 

MCA agreed to return all Vault Cash advances to the appropriate Casino in 

accordance with the “Vault Cash Settlement Schedule.”  (Id. at ¶ 16.)  The schedule 

provided for reimbursement, depending on the day and type of transaction, as follows: 

Date                                     Credit Cards 
Transacted Checks Visa/Mastercard Discover 

Mon Fri Wed Thurs 
Tue Mon Thurs Fri 
Wed Tues Fri Mon 
Thu Wed Mon Tues 
Fri Wed Tues Wed 
Sat Wed Tues Wed 
Sun Wed Tues Wed 
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(Am. Compl., Ex. B.)  A May 30, 2009 email from MCA’s Vice President of Operations 

attached the Vault Cash Settlement Schedule and stated “We will be initiating wires to 

you based on the attached schedule . . .” (Id.) 

III. MCA Wrongfully Holds on To Increasing Amounts Of Vault Cash. 

The Agreement and Vault Settlement Schedule necessarily resulted in MCA 

holding a certain amount of the Commission’s Vault Cash on any given day.  (Am. 

Compl.  ¶ 20.)  Delays in the time MCA took to return the Vault Cash caused this amount 

to increase; timely reimbursement kept it at an appropriate level.  (Id.) 

MCA did not return the Commission’s money in accordance with the Vault 

Settlement Schedule, however.  (Id., ¶ 21-24.)  As a result, MCA consistently held 

millions of dollars in Vault Cash that it had no right to possess, let alone use.  (Id., ¶ 29-

30)  For example, in June and July 2010, it took MCA, on average, more than seven days 

to reimburse the funds entrusted to it on a daily basis.  (Id. at ¶ 29)  By the end of July 

2010, MCA held $2,961,000 of the Commission’s Vault Cash.  (Id.)  By June-July 2011, 

MCA was taking approximately 12 days to reimburse the Vault Cash, and the amount 

withheld ballooned to $4,710,000 by the end of July 2011.  (Id.) 

IV. MCA Fails To Return Cash and Attempts To Extort Higher Fees. 

MCA attempted to use the improperly withheld Vault Cash to extort higher fees 

from the Commission.  (Am. Compl. ¶¶ 25-28.)  The Commission informed MCA that 

the persistent delays in returning the Commission’s Vault Cash were unacceptable, and 

MCA needed to ensure that all of its cash withdrawals were returned to the Casino as 

promised.  (Am. Compl. ¶ 23-24.) 
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MCA’s Chief Operating Officer, Mark Wolfington, acknowledged the “delay in 

settlements” in a February 16, 2011, letter to the Commission.  (Am. Compl., Ex. D.)  

But he did not promise to return the Commission’s outstanding Vault Cash, or to adhere 

to the settlement schedule going forward.  He instead implied that the fees received by 

MCA pursuant to the Agreement were inadequate, and, as result, MCA was using the 

Vault Cash for its own purposes.  (Id.)   

 In his letter, Wolfington stated that MCA would “work quickly to ameliorate the 

current settlement issues,” i.e., return the outstanding Vault Cash, but only if the 

Commission were willing to pay “proper market pricing”—fees over and above those to 

which the parties had contractually agreed.  (Id.)  In other words, MCA refused to return 

the Commission’s Vault Cash unless the Commission agreed to pay higher fees.   

V. The Commission Notifies MCA of Its Default and Terminates The 
Agreement. 
 

The Commission did not accede to MCA’s demand.  In response, MCA continued 

to retain the Commission’s Vault Cash, and the amount of Vault Cash wrongfully 

withheld by MCA ballooned.   

On October 13, 2011, the Commission provided MCA with a written Notice of 

Breach, which notified MCA of its failure to timely return the Vault Cash and provided 

MCA with thirty days to cure.  (Am. Compl., Ex. E.)  MCA refused to comply with the 

Settlement Schedule or otherwise cure its default and breach.  (Am. Compl., Ex. F.) 

On April 2, 2012, the Commission terminated the Agreement and demanded the 

return of all outstanding Vault Cash.  (Am. Compl., Ex. G.)  At that time, MCA owed the 
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Commission $5,623,687.83. (Am. Compl., ¶ 34.) The Commission had entrusted this 

Vault Cash to MCA only for use in providing Services to its patrons, and MCA now 

refuses to return the Commission’s money.   

VI. After Termination of the Agreement, The Commission Learns MCA 
Lied to Regulators. 
  

After the Commission terminated the Agreement and commenced this lawsuit, the 

Commission discovered reason to believe that MCA lied to the Mille Lacs Band Gaming 

Regulatory Authority when renewing its license so that it could continue to operate 

pursuant to the Agreement. (Am. Compl. ¶¶ 35-41) The Mille Lacs Band Gaming 

Regulatory Authority (“GRA”) is an independent regulatory agency of the tribal 

government.  (Am. Compl. at ¶ 36).  The Corporate Commission relied on MCA to make 

accurate and appropriate representations to the GRA as required by law.  (Id.) The 

Agreement was subject to “immediate cancellation” if the GRA could not license MCA.  

(Am. Compl., Ex. A at 36.)  MCA could therefore foresee that the Commission would 

rely upon MCA’s statements to the GRA.    

MCA submitted an application to renew its vendor license to the GRA in the fall 

of 2012, and the GRA granted a license to MCA in January 2012.   (Am. Compl. ¶¶ 37-

38.)  Upon information and belief, MCA lied on that license application by indicating 

MCA: (1) had not been questioned by a city, county, state, federal or law enforcement 

agency; and (2) had been granted a gaming-related contractor certificate by the State of 

Wisconsin.  Furthermore, the application required MCA to disclose any lawsuit to which 
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it was a party and, upon information and belief, MCA failed to disclose a current lawsuit 

pending against it by the Ho Chunk Nation.   

MCA lied when it stated it had not been questioned by a law enforcement agency 

because MCA personnel had been questioned by the FBI in connection with a criminal 

investigation.  (Am. Compl. ¶ 41, Ex. L at p. 7.)  Likewise, MCA had been questioned by 

the State of Wisconsin in connection with its gaming-related contractor certificate.  (Am. 

Compl. ¶ 39, Ex. I.)  Moreover, MCA lied when stating it had been granted a gaming-

related contractor certificate by the State of Wisconsin because MCA failed to renew that 

certificate in September of 2011 in the context of an outstanding investigation by the 

state.  (Id.)  Finally, MCA’s personnel lied by failing to disclose a pending lawsuit 

brought by the Ho Chunk Nation, alleging, inter alia, bribery. (Am. Compl., Ex. K at p. 

11.)  Upon information and belief, had MCA reported this information truthfully, the 

GRA would not have renewed MCA’s license in January 2012.  

PROCEDURAL POSTURE 

Two days after the Commission terminated the Agreement, the Commission 

commenced this case by filing a complaint against MCA (the “Complaint”).  (Dkt. 1).  

While MCA’s response was originally due on April 23, the Commission twice agreed to 

extend MCA’s response date so that the parties could mediate. (Dkt. 4, 7).  On June 7, 

2012, MCA moved to dismiss the Complaint.  (Dkt. 12 “Motion to Dismiss”).  

In its Motion to Dismiss, MCA argued that the Commission failed to state a claim 

in the Complaint because, allegedly, the Complaint did not: (1) specify what contractual 

term was breached or attach the Vault Cash Settlement Schedule; (2) allege that the 
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Commission performed its obligations under the contract, which MCA characterized as a 

“prerequisite” for any breach of contract claim; (3) allege sufficient facts under 

Iqbal/Twombly to show a plausible claim for relief.  (Dkt. 12, pp. 1-2).  MCA further 

argued that the Complaint should be dismissed with prejudice “because there is no 

Schedule that would strictly require payment on any given date, amendment would be 

futile.”  (Id. at 3.)   

The Complaint stated facts upon which relief would be granted and would survive 

MCA’s Motion to Dismiss.  (See Dkt. 1, Ex. 1, Am. Compl., Ex. B).  But some additional 

facts about MCA’s conduct during the course of the Agreement were not specifically 

pled in the initial Complaint.  Additionally, MCA refused to return more than $5.6 

million of the Commission’s Vault Cash entrusted to it pursuant to the Agreement and 

due after termination.  (Am. Compl. ¶ 34).  Finally, after filing the Complaint, the 

Commission discovered information indicating that MCA had fraudulently obtained its 

license from the Mille Lacs Band  Gaming Regulatory Authority. (Am. Compl., ¶ 35-41). 

Therefore, rather than engage in prolonged motion practice, on June 28, 2012 — 

over four weeks before the Commission’s response to MCA’s Motion to Dismiss was 

due2 — the Commission asked for opposing counsel’s consent to file an Amended 

Complaint with additional factual detail and adding a claim for replevin.  (Declaration of 

                                                 
2  MCA set the original hearing date for the motion to dismiss for August 17, 2012.  
After MCA refused to consent to the Commission’s amendment of the Complaint, the 
parties agreed to extend the hearing date to August 28, 2012.  See Local Rule 7.1; Dkt. 
10, 15.   
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Jane Maschka , dated June 19, 2012 (“Maschka Dec.”), ¶ 3)3. The Commission provided 

opposing counsel with the Amended Complaint and exhibits.  (Id.)  The Commission also 

informed MCA that it would not construe MCA’s consent to amend the Complaint as a 

waiver of any of MCA’s arguments – in other words, if MCA believed the Amended 

Complaint failed to state a claim, MCA could renew its Motion to Dismiss.  (Maschka 

Dec., ¶ 3).   

Nonetheless, on July 3, 2012, opposing counsel refused to grant their consent.  

Counsel for MCA claimed that amendment would be futile, despite the Amended 

Complaint’s allegation that MCA stole more than $5.6 million from the Commission.  

(See Ex. 4.) Because opposing counsel refused to consent, the Corporate Commission 

now seeks the Court’s permission to file its first Amended Complaint. 

ARGUMENT 

I. Leave to Amend Shall Be Freely Given When Justice So Requires. 
 

The Commission should be granted leave to file the Amended Complaint.  The 

Commission seeks to amend the Complaint to allege additional facts showing that: (1) 

MCA stole the Commission’s Vault Cash after termination of the Agreement; (2) MCA 

routinely breached the Agreement by failing to return the Commission’s money in 

accordance with the Vault Cash Settlement Schedule, or, in the alternative, by failing to 

provide the Commission with a binding Vault Cash Settlement Schedule; and (3) the 

Commission performed its obligation under the contracts.  (See Exhibit B.)  The 

                                                 
3          The Commission did not learn the facts supporting its fraud claim until after this 
email exchange. (Maschka Dec. ¶ 3) 
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Proposed Amended Complaint also adds claims for Replevin and Fraud. (Am. Compl. 

¶¶64-68; ¶¶71-73.)   

Pursuant to Fed. R. Civ. P. 15(a), leave to amend “shall be freely given when 

justice so requires” and federal courts heed that mandate.  Fed. R. Civ. P. 15(a); Foman v. 

Davis, 371 U.S. 178, 182 (1962); Dennis v. Dillard Dep’t Stores, Inc., 207 F.3d 523, 525 

(8th Cir. 2000); Buder v. Merrill Lynch, Pierce, Fenner & Smith, 644 F. 2d 690, 694 (8th 

Cir. 1981).  Leave to amend should normally be granted absent good reason for a denial.  

See Thompson-El v. Jones, 876 F.2d 66, 67 (8th Cir.1989).  “Good reasons” for rejecting 

an amendment are “undue delay, bad faith or dilatory motive, repeated failure to cure 

deficiencies by amendments previously allowed, undue prejudice to the non-moving 

party, or futility of amendment . . . .”  Id.; see also U.S. ex rel. Joshi v. St. Luke’s Hosp., 

Inc., 441 F.3d 552, 557 (8th Cir. 2006); Roberson v. Hayti Police Dep’t, 241 F.3d 992, 

995 (8th Cir. 2001).  The party opposing amendment has the burden of proving bad faith, 

futility, delay, or prejudice.  Beeck v. Aquaslide ’N’ Dive Corp., 562 F.2d 537, 540 (8th 

Cir. 1977). 

There is no good reason to deny the Commission leave to amend because: 

(1) there is no “undue delay, bad faith or dilatory motive” where discovery has not even 

begun; (2) this is the first time the Commission has sought to amend the Complaint and 

MCA will suffer no prejudice given the infant stage of this case; and (3) amendment is 

not futile because the Proposed First Amended Complaint, like the Original Complaint, 

states a claim upon which relief should be granted.   
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A. The Proposed Amended Complaint Cannot Be Due to “Undue Delay, Bad 
Faith, or Dilatory Motive.”  
 

There is no “undue delay, bad faith, or dilatory motive” here.  The Commission 

seeks to amend the Complaint before any discovery has begun or a scheduling order set.  

Such an amendment cannot be considered “undue delay” or due to “bad faith.”   Instead, 

the Commission’s Amended Complaint has the potential to relieve the Court and the 

parties of the burden of prolonged motion practice by addressing the issues raised by 

MCA in its Motion to Dismiss.  The Commission gains no advantage, and MCA suffers 

no disadvantage, by the proposed amendment.  Such an amendment cannot be considered 

to be motivated by “bad faith” and the Court should grant the Commission leave to 

amend.  See, e.g., Popp Telcom v. Am. Sharecom, Inc., 210 F.3d 928, 943-944 (8th Cir. 

2000) (finding abuse of discretion where lower court denied leave to amend to add state 

law claims based on the same set of facts as common law fraud and RICO claims); 

Sanders v. Clemco Indus., 823 F.2d 214, 216-17 (8th Cir.1987) (finding abuse of 

discretion where a party was not allowed to amend his complaint to properly plead 

diversity as the basis for jurisdiction).  Likewise, the Commission only learned of facts 

constituting its fraud claim after filing the Complaint -- amending the Complaint to 

include these facts cannot constitute “bad faith.” (Am. Compl. ¶ 35) See, e.g. Buder, 644 

F.2d at 694-95 & n.5 (finding abuse of discretion where a plaintiff was not allowed to 

amend his complaint to plead fraud).   
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B. There have been no “repeated failure to cure deficiencies by amendments 
previously allowed” and Amendment will not cause MCA undue prejudice. 
 

Likewise, there have been no “repeated failure to cure deficiencies by amendments 

previously allowed” – this is the first time the Commission has sought to amend the 

Complaint.   No “undue prejudice” will result to MCA – discovery has not started and a 

scheduling order has not been set.  Moreover, the additional factual allegations relate to 

MCA’s conduct and were therefore already known to MCA.  In such a situation, there 

can be “no prejudice in allowing an amended complaint.”  Buder v. Merrill Lynch, 

Pierce, Fenner & Smith, 644 F. 2d 690, 694 (8th Cir. 1981) (district court abused 

discretion by denying leave to amend where defendants were still able to conduct 

discovery); see also United States v. Vorachek, 563 F.2d 884, 887 (8th Cir. 1977) 

(allowing amendment where party sought leave to amend 11 months after the original 

complaint was filed). 

C. Amendment is Not Futile Where the Amended Complaint Alleges MCA Stole 
Millions from the Commission.  
 

The Amended Complaint details how MCA repeatedly breached the Agreement by 

taking extended periods of time to return the Vault Cash, and ultimately stole millions of 

dollars from the Commission.  An allegation that MCA wrongfully stole from the 

Commission necessarily states a claim upon which relief can be granted, and cannot be 

futile.  See Fed. R. Civ. P. 15 Practice Commentary (in futility analysis “the court asks 

whether the proposed amendment would survive a motion to dismiss”). 

The Amended Complaint also provides the factual detail that MCA claimed was 

lacking in its Motion to Dismiss.  (See Ex. A).  First, MCA asserted in its Motion to 
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Dismiss that the Commission failed to specify what term of the Agreement was breached 

and claimed “there is no [Vault Cash Settlement] Schedule.”  (Dkt. 12, p. 1, 14). The 

Amended Complaint includes as an exhibit the Vault Cash Settlement Schedule, sent by 

MCA’s Vice President of Operations, who told the Commission stating “We will be 

initiating wires to you based on the attached schedule . . .”.   (Am. Compl., Ex. B.)  The 

Amended Complaint similarly alleges, that if, as MCA contends, it failed to provide a 

binding Vault Cash Settlement Schedule, such failure would itself constitute a breach of 

contract. (Am. Compl., ¶ 42.)   

Next, MCA argued in its Motion to Dismiss that the Complaint did not allege that 

the Commission performed its obligations on the contract.  (Dkt. 12, p. 11-12). 4  The 

Amended Complaint makes clear that the Commission satisfied its obligations pursuant 

to the Agreement before properly terminating the Agreement.  (Am. Compl. ¶ 40.)  The 

Amended Complaint alleges that the Commission satisfied its obligations pursuant to the 

Agreement by, among other things, paying MCA fees for its services, allowing MCA 

exclusive access to provide Services to its patrons prior to termination of the Agreement, 

and providing adequate notice of breach before terminating the Agreement.  (Am. Comp. 

¶ 43.)   

                                                 
4  Contrary to MCA’s assertions in its Motion to Dismiss, the Mille Lacs statutes do 
not require a party to specifically allege that it satisfied its obligations under the contract 
to maintain a breach of contract claim.  Cf. Dkt 12 and  Mille Lacs Band Stat. Ch. 24 § 
119.  However, the Commission did satisfy its obligations for the duration of the 
Agreement, so rather than engage in motion practice over the issue, the Commission 
simply alleges this fact in the Amended Complaint.   
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Third, MCA argued in its Motion to Dismiss that the Complaint did not allege 

sufficient facts showing a plausible claim pursuant to Ashcroft v. Iqbal, 129 S. Ct. 1937, 

1949 (2009) and Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  The Amended 

Complaint details MCA’s breach of the Vault Cash Settlement Schedule, and articulates 

how MCA stole the Commission’s money in violation of the Agreement and common 

law. (Am. Compl. ¶¶ 21-33).  The Amended Complaint includes more than sufficient 

detail to survive the Federal Rule’s pleading standards.  Cf. Am. Compl.; and F. R. Civ. 

P. 8(a)(2) (Pleadings require “a short and plain statement of the claim showing that the 

pleader is entitled to relief.”).  There is no basis to conclude that amendment would be 

futile in such a scenario.    

CONCLUSION 

 For the foregoing reasons, the Commission respectfully asks the Court to grant its 

motion for leave to file the Amended Complaint attached as Exhibit 1.   

Dated: July 19, 2012 FAEGRE BAKER DANIELS LLP 
 
 
s/ Jane E. Maschka 

 Michael M. Krauss (MN #342002) 
Michael.Krauss@FaegreBD.com 
Jane E. Maschka, # 3891930 
Jane.Maschka@faegreBD.com 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN  55402-3901 
(612) 766-7000 
 
Attorneys for Plaintiff Corporate 
Commission of the Mille Lacs Band of 
Ojibwe Indians 
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