
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MINNESOTA 

 
 
Brian Noel Hester, 
 

Plaintiff, 
 

v. 

 

Court File No.  11-cv-1690 ADM/JJK 
 

Redwood County, Lon Walling, Steven Collins, 
Patrick R. Rohland, The Lower Sioux Indian 
Community in Minnesota, Gabe Prescott, Jean 
Stacy, and Jonathan Meece  
 

Defendants, 

 

 
LOWER SIOUX DEFENDANTS’ REPLY MEMORANDUM 

____________________________________________________________________________  

DISCUSSION 

I. Lower Sioux Not a Person Under Section 1983. 

Hester contends that the Community is a “person” (specifically, a “municipality”) 

within the meaning of §1983, 1 because Meece possessed only state law authority to act.  

To the contrary, while Minn. Stat. §626.91 is one source of jurisdiction, it is 

supplemental to Meece’s primary, tribal-law authority over the scene of the drunk driving 

accident—and Hester.2   

                                                 
1  Plaintiff’s Memorandum in Opposition (“Pl. Mem.”), Dkt. 54 at 6. 
2  Community’s Memorandum in Support (“Comm. Mem.”), Dkt 45 at 2 n 4; see also 
United States v. Wheeler, 435 U.S. 313, 328-329 (1978); United State v. Lara, 541 U.S. 
193, 200 (2004). 
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Hester’s contention rests exclusively on Armstrong v. Mille Lacs County Sheriffs 

Dep’t. 3  Armstrong involved a §1983 claim against the Mille Lacs County Sheriff and 

the Mille Lacs Band Police Department.  The statute at issue, Minn. Stat. §626.90, 

provides (like §626.91 here) that the Band would be subject to liability for its torts to the 

same extent as a municipality under chapter 466…4  The Court, misreading the statute 

and without citing any precedent, interpreted that provision as authorizing treatment of 

the Band as a municipality under 42 U.S.C. §1983, even though a state legislature cannot 

alter the status of a sovereign Indian tribe5 or amend a federal statute.6  Whatever the 

Minnesota Legislature’s intent in Minn. Stat. §§ 626.90 and 626.91, Minnesota statutes 

do not and cannot alter Congress’s stand-alone definition of “municipality in §1983.  

Indeed, Monell confirms that a municipality means only a state’s “local governmental 

unit”7 not tribes. 

 Armstrong is an outlier case and stands as a legal cul-de-sac, as demonstrated by 

the U.S. Supreme Court’s decision a year later in Inyo County v. Paiute-Shoshone 

Indians,8  which applied the opposite presumption, concluding that “[a]lthough this case 

does not squarely present the question, the parties agree, and we will assume for 

                                                 
3  228 F. Supp. 2d 972, 981-83 (D.Minn. 2002). 
4  Minn. Stat. §626.90, subd. 2(a)(1). 
5  See, e.g., United States v. Sandoval, 231 U.S. 28, 46 (1913) (solely Congress can define 
tribal status). 
6  See, e.g., Cooper v. Aaron, 358 U.S. 1, 19 (1958) (discussing separation of powers and 
defeating state attempts to nullify federal law). 
7  Monell, 436 U.S. at 690 (“municipalities and other local government units” is “limited 
to local government units which are not considered part of the State for Eleventh 
Amendment purposes.”) (emphasis added).   
8  538 U.S. 701, 711-12 (2003). 
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purposes of this opinion, that Native American tribes, like States of the Union, are not 

subject to suit under § 1983.9  Armstrong is not viable legal precedent for whether the 

Community is a “person” under 42 U.S.C. 1983. 

Finally, §1983 does not include tribes within the definition of “person.”  That 

omission is consistent with the fact that Tribes are expressly exempt from the coverage of 

the 14th Amendment, the constitutional provision that is enforced through §1983.10   

II. No Constitutional Violation. 

The Community joins in the arguments of the County in its Reply Memorandum 

on this point.11  The Court need only determine whether Officer Meece had reasonable 

probable cause to detain and arrest the Plaintiff consistent with the Fourth Amendment.12 

III. Official and Individual Capacity Claims are Non-viable. 

Hester’s Complaint identifies no policy, practice or custom of violating 

individuals' federally-protected rights, or, perforce, any policy, practice or custom that 

proximately caused the plaintiff’s alleged damages.13  

Instead, Hester simply contends that the Community created a “policy of securing 

insufficient insurance to meet the requirements of State law…”14  Hester’s claim 

assumes, wrongly, that such a policy existed, which assumption is rebutted by the 

uncontroverted facts in this case.   Moreover, if such a policy existed, it was a tribal 

                                                 
9  Id. at 708.  
10  Comm. Mem. at 17. 
11  County’s Reply, Dkt. 53 at 10-11. 
12  Johnson v. Phillips, 664 F.3d 232, 238 (8th Cir. 2011). 
13  Mettler v. Whitledge, 165 F.3d 1197, 1205 (8th Cir. 1999). 
14  Pl. Mem., Dkt. 54 at 10. 
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policy, not a “municipal or state policy, practice or decision” as required under a Monell 

claim and would, at most, demonstrate a practice of non-compliance with a state statute, 

not a policy which itself violates Hester’s constitutional rights.  Finally, Hester cannot 

show proximate cause, since his decision to drive drunk was the proximate cause for his 

arrest and detention.  To the extent that the Community’s level of insurance coverage 

affected Hester at all, it was to cause his early release from prison. 

IV. Qualified Immunity. 

Hester contends that the record is insufficiently developed for the Court to 

consider the defense of qualified immunity as it applies to the Lower Sioux Defendants, 

15  citing Pearson v. Callahan.16   No such discovery is necessary.  The facts of 

December 17, 2008 were fully developed before the State courts in the criminal 

proceeding17  and the facts relevant to the Courts decision are not in dispute here.  The 

Court can resolve as a matter of law the source of Meece’s authority to act, without any 

further factual development.   

Calahan is relevant to the extent it held that lower courts may apply the two-part-

test out of order, in order to avoid unnecessary constitutional decisions, litigation costs, 

and unnecessary factual development: 18 

Because the two-step Saucier procedure is often, but not always, 
advantageous, the judges of the district courts and the courts of appeals are 
in the best position to determine the order of decision-making that will best 
facilitate the fair and efficient disposition of each case.  

                                                 
15  Id. at 14. 
16  555 U.S. 223, 238 (2009). 
17  Dkt. 46-1, Exhibits 4 – 9. 
18  Calahan 555 U.S. 232, 237. 
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So, the Court can apply the second prong first, if it determines that any right that 

might have been violated was not “clearly established,”  

V. Sovereign Immunity 

Hester objects to the Community’s assertion of sovereign immunity19 claiming 

that sovereign immunity was expressly waived as a condition of the “Lower Sioux having 

the authority to enforce Minnesota law.”20  But Hester’s argument undermines his own 

position.  Hester consistently has taken the position that Meece acted without state 

authority when Hester was arrested.  The Community’s waiver is for actions taken by 

Community officials acting within the scope of the authority conferred upon them 

pursuant to Section 626.91 and Hester’s contention, if taken as true, renders the 

Community and Meece immune from suit. 

 Hester requests discovery to determine the scope of Meece’s actions under Tribal 

law.  No such discovery is necessary.  As noted above, the factual record has been 

developed sufficiently to permit the Court to resolve the source of Meece’s authority as a 

matter of law. 

VI. State Claims 

The Community joins in the arguments set forth in the County’s Reply 

Memorandum regarding non-viability of the Plaintiff’s State claims, 21 in addition to the 

arguments previously submitted by the Community.22 

                                                 
19  Pl. Mem., Dkt. 54 at 18.  
20  Id at 17. 
21  County’s Reply, Dkt. 53 at 6.   
22  Comm. Mem. Dkt. 45 at 10, n. 42. 
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CONCLUSION 

 
For all of the reasons detailed above, the Lower Sioux Defendants respectfully 

request that the Court dismiss the Plaintiff’s Complaint against them with prejudice. 

 

JACOBSON, BUFFALO, MAGNUSON, 
ANDERSON & HOGEN, P.C. 

 
 

 
s/ Joseph F. Halloran__________________ 
Joseph F. Halloran (MN# 244132) 
Mary B. Magnuson (MN #160106) 
Sara Van Norman (MN # 0339568) 
John E. Jacobson (MN #49396), of Counsel 
335 Atrium Office Building 
1295 Bandana Boulevard 
St. Paul, Minnesota 55108 
Tele:  (651) 644-4710 
Fax:  (651) 644-5904 
E-mail:  jfh@jacobsonbuffalo.com 

mmagnuson@jacobsonbuffalo.com 
jej@jacobsonbuffalo.com 

 

CASE 0:11-cv-01690-ADM-JJK   Document 57   Filed 04/27/12   Page 6 of 6


