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I. Introduction 

In their Motion for Summary Judgment, Plaintiffs again argue the underlying 

dispute in the present case “is on all fours with” Strate v. A-1 Contractors, 520 U.S. 438 

(1997), requesting this Court to rule, as a matter of law, that the Navajo Nation Courts 

lack jurisdiction over the lawsuit because it was filed against defendants who are 

nonmembers of the tribe and who were involved in a motor vehicle accident on a U.S. 

highway. Plaintiffs ignore clear guidance from decisions of the Supreme Court—

including Strate itself—and the Ninth Circuit Court of Appeals indicating that the facts 

and legal authority underlying the present case require this Court to conclude tribal 

jurisdiction exists as a matter of law. See Jensen Defendants’ Motion for Summary 

Judgment and Memorandum in Support (Doc. 101). In failing to address facts critical to 

the jurisdictional issue and failing to employ the analysis for determining such 

jurisdiction over nonmembers prescribed by binding federal precedents, Plaintiffs fail to 

meet their initial burden of proving the absence of any genuine issue of material fact and 

fail to make a prima facie showing that they as the moving party are entitled to summary 

judgment as a matter of law. Fed. R. Civ. P. 56 (a) and (c); Celotex Corp. v. Catrett, 477 

U.S. 317, 322-23 (1986). Accordingly, this Court must deny Plaintiffs’ Motion for 

Summary Judgment. 

II. Plaintiffs Fail to Make a Prima Facie Case in Support of Their Motion for 

Summary Judgment 

 

Plaintiffs seek summary judgment, stating, inaccurately, that the facts presented in 

the instant case are “on all fours with” Strate v. A-1 Contractors, 520 U.S. 438 (1997), 

analyzing jurisdiction only with respect to the two exceptions set forth in Montana v. 
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United States, 450 U.S. 544 (1981). In doing so, Plaintiffs completely disregard the 

broader jurisdictional analysis required by the Supreme Court: 

The existence and extent of a tribal court’s jurisdiction [over nonmembers] will 

require a careful examination of tribal sovereignty, the extent to which that 

sovereignty has been altered, divested, or diminished, as well as a detailed study of 

relevant statutes, Executive Branch policy as embodied in treaties and elsewhere, 

and administrative or judicial decisions. 

 

National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 855-56 (1985). Plaintiffs 

leap immediately to a discussion of jurisdiction based on inherent tribal sovereignty as 

addressed in Strate and Montana, but wholly fail to perform the analysis of relevant 

treaty provisions, statutes, and judicial decisions not controlled by the Montana-Strate 

framework that are central and indispensable to this Court’s jurisdictional inquiry. The 

Supreme Court in Strate expressly reiterated the scope of a proper judicial inquiry into 

tribal jurisdiction over nonmembers:   

As the Court made plain in Montana, the general rule and exceptions there 

announced govern only in the absence of a delegation of tribal authority by treaty 

or statute. In Montana itself, the Court examined the treaties and legislation relied 

upon by the Tribe and explained why those measures did not aid the Tribe’s case. 

Only after and in light of that examination did the Court address the Tribe’s 

assertion of “inherent sovereignty,” and formulate, in response to that assertion, 

Montana’s general rule and exceptions to it. 

 

Strate, 450 U.S. at 449-50 (citation omitted). In this case, there are treaty provisions, 

congressional legislation, and issues regarding the Navajo Nation’s right to regulate the 

touring industry on tribally owned trust lands. All of these alternative bases of tribal 

jurisdiction must be examined before addressing the question of tribal authority under the 

Montana general rule and exceptions to it. 

The degree of proof necessary to establish a prima facie case is minimal and does 

not even need to rise to the level of a preponderance of the evidence. Metoyer v. 
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Chassman, 504 F.3d 919, 931 (9th Cir. 2007); Nidds v. Schindler Elevator Co., 113 F.3d 

912, 917 (9th Cir. 1997).  However, Plaintiffs’ complete failure to examine and address 

relevant treaty provisions, congressional acts, and judicial decisions supporting the 

Navajo Nation’s retained land ownership-based authority to regulate touring activities 

within its boundaries plainly demonstrates Plaintiffs have not met even this minimal 

threshold of proof. Moreover, Plaintiffs’ argument why this Court should align U.S. 

Highway 160, the roadway in question in this case, with alienated, non-Indian land is 

incomplete and inaccurate because it addresses only one of the five factors the Supreme 

Court considered in determining the status of the roadway at issue in Strate, a threshold 

determination required by the Court before the Montana presumption against tribal court 

jurisdiction and its two exceptions are to be applied. See Strate, 450 U.S. at 454-56. 

Accordingly, Plaintiffs’ Motion for Summary Judgment must be denied. 

III. Plaintiffs Ignore Facts and Omit Steps of Legal Analysis That Compel This 

Court to Conclude That Navajo Court Jurisdiction in the Underlying Lawsuit 

Exists as a Matter of Law 

The Supreme Court and the Ninth Circuit Court of Appeals have repeatedly 

indicated that treaty guarantees and landownership status may constitute valid bases for 

tribal governing authority over nonmembers, and that this authority does not involve 

application of the presumption against tribal authority over nonmembers developed by 

the Supreme Court in, inter alia, Montana v. United States, 450 U.S. 544 (1981), and 

Strate  v. A-1 Contractors, 520 U.S. 438 (1997). See, e.g., id. at 445 (emphasis added) 

(“Our case law establishes that, absent express authorization by federal statute or treaty, 

tribal jurisdiction over the conduct of nonmembers exists only in limited 

circumstances.”); Atkinson v. Shirley, 532 U.S. 645, 649-50 (2001) (emphasis added) 
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(“For powers not expressly conferred on them by federal statute or treaty, Indian tribes 

must rely upon their retained or inherent sovereignty.”); Water Wheel Camp Recreational 

Area, Inc. v. LaRance, 642 F.3d 802, 814 (9th Cir. 2011) (emphasis added) (“[W]here the 

non-Indian activity in question occurred on tribal land, the activity interfered directly 

with the tribe’s inherent powers to exclude and manage its own lands, and there are no 

competing state interests at play, the tribe’s status as landowner is enough to support 

regulatory jurisdiction without considering Montana.”). See Fed. R. Civ. P. 56(a) and (c); 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56(c)) (“[A] 

party seeking summary judgment always bears the initial responsibility of informing the 

district court of the basis for its motion, and identifying those portions of ‘the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, if any,’ which it believes demonstrate the absence of a genuine issue of 

material fact.”). 

a. Retained Treaty Rights Render Inapposite the Montana-Strate Analytical 

Framework 

The Navajo Nation continues to enjoy treaty-based ownership rights to all the land 

traversed by Plaintiffs in the course of their on-reservation commercial touring activities, 

including U.S. Highway 160, the site of the tour bus/auto collision in the underlying case. 

See, e.g., Warren Trading Post Co. v. Ariz. St. Tax Comm’n, 380 U.S. 685, 690 & n.17 

(1965) (citing Act of Apr. 19, 1950, c. 92, § 1, 64 Stat. 44, as amended, 25 U.S.C. 

§§ 631-640 (1958 ed.), the same federal statute that appropriated funds for construction 

of U.S. Highway 160 at issue in the instant litigation) (“Congress has, since the creation 

of the Navajo Reservation nearly a century ago, left the Indians on it largely free to run 

the reservation and its affairs without state control . . . . And in compliance with its treaty 
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obligations the Federal Government has provided roads, education and other services 

needed by the [Navajo] Indians.”) (emphasis added). As the Supreme Court has 

indicated, such treaty rights are the basis for tribal authority to govern nonmember 

activities on reservation lands encompassed by those rights. See, e.g., South Dakota v. 

Bourland, 508 U.S. 679, 688 (1993) (quoting Montana, 450 U.S. at 558-59) (noting the 

Supreme Court construed treaty language establishing reservation as a tribal homeland 

“as embracing the implicit ‘power to exclude others’ from the reservation and thereby 

‘arguably conferr[ing] upon the Tribe the authority to control fishing and hunting on 

those lands’”). The Navajo Nation’s treaty-based authority in this case has never been 

abrogated by Congress, and Plaintiffs do not deny the existence of this valid, treaty-based 

authority or argue it has been abrogated. In fact, Plaintiffs acknowledge that “Montana’s 

general rule of non-jurisdiction applies unless superseded by specific provisions in 

treaties of statutes.” Plaintiffs’ Motion for Summary Judgment at 5 (emphasis added). 

The continuing existence of this treaty-based governing authority supersedes and renders 

inapposite any consideration of the Navajo Nation’s inherent governing authority 

analyzed in the common-law Montana-Strate analytical framework, since the Supreme 

Court developed that framework for application only in the absence of tribal authority 

rooted in treaty provisions or federal statutes. See, e.g., Strate, 520 U.S. at 439-40.  

b. Status of U.S. Highway 160 for Nonmember Governance Purposes 

Even if the Montana-Strate framework were applicable in this case, the Navajo 

Nation Courts’ authority to adjudicate the underlying lawsuit clearly exists in accordance 

with proper application of that common-law test. According to the Supreme Court, in 

determining whether an Indian tribe retains inherent sovereign authority to adjudicate a 
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lawsuit stemming from an on-reservation highway accident involving nonmember 

tortfeasors, a court first must weigh several factors to ascertain whether the highway in 

question should be “align[ed] . . . with land alienated to non-Indians,” thereby triggering 

Montana’s presumption against such authority: (1) the purpose of the roadway, 

(2) whether the granting instrument reserved only limited rights to the tribe, (3) whether 

the tribe received payment for the use of the land, (4) whether the roadway formed part of 

the state’s highway system, and (5) whether the highway was open to the public. Strate, 

520 U.S. at 454-57. 

Disregarding and bypassing the nuanced, multifactor analysis prescribed by the 

Supreme Court, Plaintiffs instead assert, minimally and inaccurately, that “[t]he only 

right reserved by the Navajo Nation concerned right-of-way fencing in open country.” 

Plaintiff’s Motion for Summary Judgment at 9. Plaintiffs fail to disclose that three of the 

five conditions the Supreme Court relied on in “align[ing] the right-of-way, for the 

purpose at hand, with land alienated to non-Indians” in Strate, 520 U.S. at 456, are absent 

in the instant case. First, in Strate, the purpose of the right-of-way “was to facilitate 

public access to Lake Sakakawea, a federal water resource project under the control of 

the Army Corps of Engineers.” Id. at 455. In sharp contrast, the congressionally declared 

purposes for funding construction of Route 1 (later designated U.S. Highway 160) in this 

case served distinctly tribal interests, namely,  

(1) “to further the purposes of existing treaties with the Navajo Indians”; 

 

(2) “to provide facilities, employment, and services essential in combating 

hunger, disease, poverty, and demoralization among the members of the 

Navajo and Hopi Tribes”;  

 

(3) “to make available the resources of their reservations for use in promoting a 

self-supporting economy and self-reliant communities, and to lay a stable 
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foundation on which these Indians can engage in diversified economic 

activities”; and 

 

(4) to facilitate “the fullest possible participation of the Navajos in the administration 

of their affairs.”    

 

JDUMF, ¶55 (Doc. 111-1); Act of Apr. 19, 1950, c. 92, § 1, 64 Stat. 44; Act of Aug. 23, 

1958, P.L. 85-740, 72 Stat. 834. 

Second, the intergovernmental agreements in this case granted a right-of-way for 

limited purposes, without ceding jurisdiction or relinquishing reserved treaty rights. 

Tribal Chairman Paul Jones indicated his approval on the last page of the Map and 

Survey:  

“Subject to any prior valid existing right or adverse claim and subject to the 

provisions of the attached Resolution adopted on 04-16-59 by the Navajo 

Council.”   

 

JDUMF, ¶56 (Doc. 111-1) and excerpts from Map No. A-3-T-599 and Survey, 

Exhibit 4.  

 

The Navajo Nation’s treaty rights to exclude non-members of the Tribe and to condition 

their presence on the Nation’s lands upon their conformity to Navajo law, are among the 

“prior valid existing right[s] or adverse claim[s]” to which the Map and Survey are made 

subject and upon which the Navajo Tribal Chairman conditioned his approval. In Navajo 

Tribal Council Resolution CAP-25-59, the Chairman is,  

“authorized to give consent of the Navajo Tribe to the Bureau of Indian Affairs for 

the survey, construction, and grant of rights of way for Routes 1 and 3…”   

 

But, the Navajo Tribal Council restricted the Chairman’s right to,  

 

“attach any terms or conditions not inconsistent with this resolution to the Tribal 

consents he is hereby empowered to give”.  

   

JDUMF, ¶57 (Doc. 111-1) and Navajo Nation Tribal Council Resolution CAP-25-

59, Exhibit 5.  
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No authority is granted to the Tribal Chairman in the Resolution to give Tribal consents 

beyond what he is expressly empowered to give.  Certainly nowhere in the Resolution is 

the Tribal Chairman authorized to waive treaty rights or to cede the civil jurisdiction of 

the Navajo Nation. See, Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 

172, 202 (1999), citing, United States v. Dion, 476 U.S. 734, 738-740 (1986). (Both 

Congress’s abrogation and tribes’ relinquishment of treaty rights must be express and 

unambiguous). Instead, the Navajo Nation made its approval of the right-of-way 

expressly subject to these prior valid existing rights and claims. Moreover, the State of 

Arizona’s acceptance of the right-of-way was subject to the pre-existing treaty 

obligations of the United States to the Navajo Nation. The Supreme Court in Warren 

Trading Post Co. v. Ariz. St. Tax Comm’n, in construing the Act that funded construction 

of Route 1 (later designated U.S. Highway 160) found that “in compliance with its treaty 

obligations the Federal Government has provided roads…needed by the [Navajo] 

Indians.” Warren Trading Post Co., 380 U.S. 685, 690 & n.17 (1965) (emphasis added) 

citing Act of Apr. 19, 1950, c. 92, § 1, 64 Stat. 44, as amended, 25 U.S.C. §§ 631-640 

(1958 ed.). In the Acceptance by Assignee documents,  

“The Assignee, Arizona State Highway Commission, in and above and foregoing 

assignment, acting through its Chief Engineer, hereby accepts all right, title, and 

interest to said right of way…formerly vested in the Bureau of Indian Affairs, and 

agrees to be bound by and fulfill all the obligations, conditions, and stipulations in 

said right of way, and the rules and regulations of the Secretary of Interior 

applicable thereto.” (emphasis added).  

 

See Exhibit 2 to Plaintiffs’ Separate Statement of Facts (hereinafter PSOF). 

Therefore, among the “obligations, conditions, and stipulations” to which State of 

Arizona “agree[d] to be bound” are the treaty obligations of the Federal Government to 

the Navajo Nation.  
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Third, in contrast to circumstances in Strate where the Three Affiliated Tribes of 

the Fort Berthold Reservation “consented to, and received payment for, the State’s use of 

the 6.59-mile stretch for a public highway,” 520 U.S. at 456, in this case, the Navajo 

Nation expressly waived compensation for approving the grant of the right-of-way: 

All claim of the Tribe to compensation for use of its lands for highway purposes 

within such rights of way is hereby waived. This waiver shall not extend to 

extraordinary actual damages.  

 

See JDUMF, ¶57 (Doc. 111-1); Navajo Nation Tribal Council Resolution CAP-25-59, 

Exhibit 5. While the highway in question also forms part of the state’s highway system 

and is open to the public, the Navajo Nation exercises joint maintenance and control in 

regulating commercial touring on the highway and in providing the governmental 

services of Navajo Nation Police, Fire & Rescue, Coroner, and EMT, first responders in 

the event of collision on the highway, further distinguishing Strate. See JDUMF ¶4, 46-

49, 51-54, 59, Exhibits 1, 2, 3. Properly applying all the factors considered in Strate,
1
 the 

roadway in this case should retain its status as tribal trust land rather than being judicially 

“aligned” with non-Indian fee land, thus giving rise to a presumption in favor of tribal 

governing authority, both regulatory and adjudicatory. See Strate, 520 U.S. at 453  

(quoting Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987) (“[W]here tribes 

possess authority to regulate the activities of nonmembers, ‘[c]ivil jurisdiction over 

[disputes arising out of] such activities presumptively lies in the tribal courts.’ ”)) 

(alterations added by the Strate Court); see also, Water Wheel Camp Recreational Area, 

                                                 
1
 Strate's multi-factor analysis has been followed by the Ninth Circuit Court of Appeals 

when determining, for jurisdictional purposes, whether the land on which nonmember 

conduct occurs is the equivalent of non-Indian fee land. See, e.g., McDonald v. Means, 

309 F.3d 530, 538 (9th Cir. 2002) (distinguishing a BIA road from a right-of-way granted 

to the state “for a specific, non-Indian related purpose”). 

Case 3:10-cv-08197-JAT   Document 114   Filed 04/02/12   Page 10 of 20



 

11 

Inc. v. LaRance, 642 F.3d 802, 814, 815 (9th Cir. 2011) (determining that where “the 

tribe’s status as landowner is enough to support regulatory jurisdiction without 

considering Montana,” a tribe’s adjudicative jurisdiction over a dispute arising from such 

regulated conduct is recognized unless recognition would conflict with precedent). 

IV. Applicability of First Montana Exception 

Even if the Montana-Strate analytical framework had not been superseded by 

reserved treaty rights in this case, and even if U.S. Highway 160 were deemed the 

equivalent of non-Indian fee land under that framework, the factual circumstances 

specific to the instant case would compel this Court to find Montana’s presumption 

against Navajo inherent sovereign authority overcome by the application of both 

Montana exceptions. Hence, this Court must deny Plaintiffs’ Motion for Summary 

Judgment because they fail to show that application of the Montana-Strate analytical 

framework entitles them to an injunction prohibiting Navajo courts from exercising civil 

adjudicatory jurisdiction in the underlying suit.  

The first Montana exception validates tribal regulatory authority over a right-of-

way deemed to be the equivalent of non-Indian fee land, based on “the activities of 

nonmembers who enter consensual relationships with the tribe or its members, through 

commercial dealing, contracts, leases, or other arrangements.” Montana, 450 U.S. at 565-

66 (citations omitted). Plaintiffs misplace their reliance upon the Supreme Court’s 

discussion of the first Montana exception when they state that in Strate the Court “noted 

that the parties who share the consensual relationship must be the same parties involved 

in litigation.” The Supreme Court did note that Montana’s consensual relationships 

exception was insufficient to support tribal court jurisdiction in Strate because (1) the 
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dispute was “distinctly non-tribal in nature” to the extent it “arose between two non-

Indians involved in a run-of-the-mill highway accident”; (2) the non-Indian tribal-court 

plaintiff, Gisela Fredericks,
2
  “was not a party to the subcontract” between the Three 

Affiliated Tribes and A-1 Contractors, the non-Indian defendant in tribal court; and 

(3) “the Tribes were strangers to the accident.” Strate, 520 U.S. at 457 (citations, internal 

quotation marks, and alterations omitted). However, the present case is factually different 

with respect to all three of these aspects of the lawsuit in Strate that led the Supreme 

Court to conclude that a qualifying consensual relationship was lacking in that case. First, 

the fatal tour bus/auto collision in this case, was not merely a “run-of-the mill highway 

accident” involving only non-Indian parties. To the contrary, the collision in the instant 

case killed and severely injured citizens of the Navajo Nation and involved nonmember 

enterprises subject to Navajo commercial and safety regulations whose purpose is to 

govern the risks posed by the Plaintiffs’ commercial touring activities at issue in this 

litigation. In sharp contrast to Strate, the underlying lawsuit in this case is distinctly tribal 

in nature, a dispositive difference underscored in the Supreme Court’s subsequent 

clarifications regarding the scope of the first Montana exception. See, e.g., Plains 

Commerce Bank v. Long Family Land & Cattle Co., Inc., 554 U.S. 316, 332 (2008) 

(noting that Montana’s first exception allows the activities of nonmembers “to be 

regulated to the extent necessary to protect tribal self-government and to control internal 

relations”) (citations, internal quotation marks, and alteration omitted). 

                                                 
2
 The Court should not be misled by Plaintiffs’ reference to the fact that Fredericks’ adult 

children—all tribal members—initially brought suit in tribal court as well. See Plaintiffs’ 

Motion at 6-7. The Supreme Court expressly noted in Strate that “no ruling on [the adult 

children’s] claim is here at issue.” 520 U.S. at 444 n.3. 
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Second, unlike the facts in Strate, the plaintiffs in the underlying tribal court 

lawsuit are enrolled members for whose benefit the Navajo Nation regulates commercial 

touring activities on the reservation, such as the conduct in which Plaintiffs were engaged 

when the fatal collision occurred. Because of this, the individual enrolled Navajos injured 

in this case were “parties to” the consensual, commercial relationship between Plaintiffs 

and the Navajo Nation As the Supreme Court observed in McClanahan v. State Tax 

Commission of Arizona, 411 U.S. 164, 181 (1973), Indians tribes are comprised 

collectively of their individual members: 

“To be sure when Congress has legislated on Indian matters, it has, most often, 

dealt with the tribes as collective entities. But those entities are, after all, 

composed of individual Indians, and the legislation confers individual rights.   

 

Third, in the present case, unlike in Strate, the Navajo Nation can hardly be 

dismissed as a “stranger[ ] to the accident” where the Navajo Nation through its 

regulations requires proof of insurance and licensing, and enforces safety regulations 

aimed at protecting its members from the very risks posed by Plaintiffs’ commercial 

touring activities. Strate, 520 U.S. at 457 (citation and internal quotation marks omitted). 

See Plains Commerce Bank, 554 U.S. at 332 (emphasis omitted) (“Montana and its 

progeny permit tribal regulation of nonmember conduct inside the reservation that 

implicates the tribe’s sovereign interests.”); id. at 336 (citation omitted) (“As our cases 

bear out, the tribe may quite legitimately seek to protect its members from noxious uses 

that threaten tribal welfare or security, or from nonmember conduct on the land that does 

the same.”).
3
 The lawsuit in the underlying case implicates the Navajo Nation’s sovereign 

                                                 
3
 In Plains Commerce Bank the Supreme Court further clarified that the four cases cited 

in Montana “in explanation of Montana’s first exception” each signified the legitimacy of 

tribal “regulation of non-Indian activities on the reservation that had a discernible effect 
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interest in protecting its own members by regulating commercial touring on the 

reservation.
4
 Accordingly, this Court must deny Plaintiff’s Motion for Summary 

Judgment because Navajo Nation Court jurisdiction is validated by the first Montana 

exception. 

V. Applicability of Second Montana Exception 

The second Montana exception “authorizes the tribe to exercise civil jurisdiction 

when non-Indians’ ‘conduct’ menaces the ‘political integrity, the economic security, or 

the health or welfare of the tribe.’” Plains Commerce Bank, 554 U.S. at 341 (quoting 

Montana, 450 U.S. at 566). “The second Montana exception stems from the same 

sovereign interests that give rise to the first,” namely, the tribe’s sovereign “power to 

superintend tribal land” and its sovereign “interests in protecting internal relations and 

self-government.” Id. at 336, 341. As the Supreme Court has elaborated, 

The logic of Montana is that certain activities on non-Indian fee land . . . or certain 

uses . . . may intrude on the internal relations of the tribe or threaten tribal self-

rule. To the extent they do, such activities or land uses may be regulated. Put 

another way, certain forms of nonmember behavior, even on non-Indian fee lands, 

                                                                                                                                                             

on the tribe or its members.” Id. at 332. This clarification of what constitutes a 

“consensual relationship of the qualifying kind,” Strate, 520 U.S. at 457 (internal 

quotation marks omitted), confirms Navajo Court jurisdiction in the underlying lawsuit 

and magnifies the obvious error in Plaintiffs’ misunderstanding of “qualifying” 

consensual relationships when they state wrongly that “[i]n each of these [four] instances, 

the nonmember engaged in a commercial transaction or dealing with the tribal member 

who brought suit”  Plaintiffs’ Motion for Summary Judgment at 5. 
4
 Plaintiffs may be alluding to their past evasion of Navajo regulations governing 

commercial touring on the reservation when they assert that “there was not even the 

attenuated relationship seen in Strate between these Plaintiffs and the Navajo Nation.” 

Plaintiffs’ Motion at 9. Binding federal precedent makes clear that such evasion does not 

render Montana’s consensual relationship exception inapplicable. See, e.g., Water Wheel, 

642 F.3d at 818 (quoting Plains Commerce Bank, 554 U.S. at 337) (emphasis added) 

(rejecting argument that tribe lacked jurisdiction over trespassing, non-Indian holdover 

tenant for alleged lack of a consensual relationship and reiterating that “[f]or purposes of 

determining whether a consensual relationship exists under Montana’s first exception, 

‘consent may be established expressly or by [the nonmember’s] actions.’”). 
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may sufficiently affect the tribe as to justify tribal oversight. While tribes 

generally have no interest in regulating the conduct of nonmember, then, they may 

regulate nonmember behavior that implicates tribal governance and internal 

relations. 

Id. at 334-35 (citations omitted). 

a. Defining Who are Beneficiaries to the Wrongful Death Estates and 

Claimants in the Underlying Lawsuit 

According to Navajo law, all members of the decedent’s “immediate family” are 

qualified as beneficiaries of the wrongful death estate of the decedent entitled to share 

proceeds paid to compensate losses sustained as a result of the wrongful death. In re 

estate of Tsinahnajinnie, No. SC-CV-80-98 (Navajo 01/31/2001). The “immediate 

family” is comprised of persons closely related by blood, living in the same residence 

group or camp, who mutual assistance and support to the decedent. In re Estate of 

Apachee, 4 Nav. R. 178 (Navajo 10/11/1983). In contrast, under Arizona law, A.R.S. 

§12-612, a wrongful death action may only be brought “by or in the name of the 

surviving husband or wife, children or parents” and wrongful death proceeds can only be 

distributed to these named heirs.
5
 If the disputes arising out of the September 21, 2012 

collision were adjudicated in Arizona state courts, then the majority of the Jensen 

Defendants who are not the “surviving husband or wife, children or parents” of the 

decedents would be unable to bring a claim for wrongful death. Only under Navajo law 

can the majority of Jensen Defendants bring an action wrongful death claim.  

b. Compensation for the lost life of Defendant Jamien Rae Jensen’s child in 

utero 

Defendant Jamien Rae Jensen was approximately one month pregnant at the time 

                                                 
5
 If none of them survive, then the wrongful death action can be brought on behalf of and 

wrongful death proceeds can be distributed to the decedent's estate. A.R.S. §12-612. 
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of the September 21, 2004 collision. See JDUMF, ¶10 (Doc. 111-1) and JSSF (Doc. 82), 

¶17. As a result of the collision, Jamien Rae Jensen later miscarried and her unborn child 

Corey Jensen Johnson died. See JDUMF, ¶10 (Doc. 111-1) and JSSF (Doc. 82), ¶18.  

The State of Arizona does not recognize a right of recovery for the wrongful death of an 

unborn child who is not viable outside the womb:  

“We believe that the common law now recognizes that it is the ability of the fetus 

to sustain life independently of the mother's body that should determine when tort 

law should recognize it as a “person” whose loss is compensable to the survivors.” 

Summerfield v. Superior Court, 144 Ariz. 467, 477 (In Banc, 1985). 

 

The unborn child of Jamien Rae Jensen and decedent Butch Corey Johnson was in 

all probability not viable
6
 at the time of her death. Because Arizona state law would not 

recognize a wrongful death claim for the death of Jamien Jensen’s nonviable child 

Plaintiffs brought their claims in Kayenta District Court under Navajo law.  With respect 

to the compensability for injury and death caused to Jamien Jensen’s unborn child, the 

Navajo Nation Supreme Court in EXC, Inc. v. Kayenta District Court, No. SC-CV-07-10, 

slip opinion, (Nav. Sup. Ct., Sept. 9, 2010) observed that: 

“….the child, even the unborn child, occupies a space in Navajo culture that can 

best be described as holy or sacred, although neither of these words convey the 

child's status accurately. The child is…., alive at conception, and develops 

perfectly in the care of the mother…. It is in the interest of the Navajo Nation 

government that family members may bring action concerning their children in a 

Navajo Nation court that fully comprehends how such concerns should be treated 

….” NNSC Opinion at 18-19, Exhibit 7 to PRJDMD (Doc. 73-2). 

 

The Navajo Nation has thus ruled that the injury or death caused to a child in utero is 

compensable under Navajo Law (NNSC Opinion at 18-19, Exhibit 7 to PRJDMD (Doc. 

73-2).  Application of Arizona state law would deny to the Navajo Defendants a wrongful 

                                                 
6
 Viability is defined as "[t]hat stage of fetal development when the life of the unborn 

child may be continued indefinitely outside the womb by natural or artificial life-

supportive systems."   Black's Law Dictionary, 6th ed. 
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death claim that is otherwise be cognizable in Navajo Nation Courts under Navajo law.     

c. Joinder of Insurers Under Navajo Law 

In their Complaint for Personal Injury and Wrongful Death filed in Kayenta 

District Court, Jensen Defendants named National Interstate Insurance Company as a 

party-defendant by virtue of the insurance contract it issued and its liability for any 

judgment that might rendered against its insureds. The issue of whether, and under what 

conditions, an insurer may be joined in a civil action against its insureds is an unsettled 

issue of Navajo law.  Under Arizona law, joinder of the insurer as a real party in interest 

in every case where the action is brought by the insured has been held to be neither 

procedurally necessary nor desirable. Bryan v. Southern Pacific Co., 79 Ariz. 253, 286 

P.2d 761(1955) and Tri-City Property Mgt. Services, Inc. v. Research Products Corp., 

149 Ariz. 596, 721 P.2d 144 (Ariz.App.1986.) In contrast, under New Mexico law, 

joinder of insurer in a civil action against its insureds is permitted under certain 

conditions. Raskob v. Sanchez, 1998-NMSC-045, 126 N.M. 394 (A defendant's liability 

insurer is a proper party in a suit against the defendant when 1) the coverage is mandated 

by law, 2) it benefits the public, and 3) no language of the law expresses an intent to deny 

joinder). Denying to the Navajo Nation Courts jurisdiction to adjudicate these issues and 

to apply their own common-law of torts would rob the Navajo Nation of authority:  

1) to determine who is qualified as beneficiary of a wrongful death estate and 

entitled to share wrongful death proceeds;  

 

2) to define the circumstances under which injury or death caused to an 

Navajo child in utero is compensable on the Navajo Nation; 

 

3) under what conditions joinder of an insurer in a civil action against its 

insureds is permitted; and 

 

4) to regulate commercial touring activities. 
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Ruling that the Navajo Nation Courts lack jurisdiction to adjudicate the disputes 

arising out of the September 21, 2012 collision would threaten and imperil the political 

integrity of the Navajo Nation and adversely affect its economic security and the health 

and welfare of individual tribal members, thus “infringe[ing] on the right of reservation 

[Navajo] Indians to make their own laws and be ruled by them”. Strate, 438 U.S. at 458, 

citing, Williams v. Lee, 358 U.S. at 220; see also, Indian Tribal Justice Support Act, 25 

U.S.C.A. § 3601 (5) et al.
7
 

VI. Plaintiffs Are Not Entitled to Injunctive Relief 

Plaintiffs are not entitled to injunctive relief where the Navajo Nation Courts have 

jurisdiction to adjudicate the underlying lawsuit. Litigation in the Navajo Nation Courts, 

after a dismissal of this action, would entail discovery of facts related to the merits of 

liability and damages, followed by motions practice and a full trial on the merits, a 

procedural route replete with remedial opportunities for all litigants. See, JDUMF, ¶66-68 

(Doc. 111-1). If Navajo Courts are held to have such jurisdiction, then Plaintiffs suffer no 

irreparable injury in having to litigate their claims in Navajo District Court.  

VII. Conclusion 

Jensen Defendants respectfully request that Plaintiffs’ Motion for Summary 

Judgment be denied where Plaintiffs have failed to demonstrate that they are entitled to 

summary judgment as a matter of law. 

 

                                                 
7
 Wherein Congress declared its continuing support for the development of tribal court 

systems: “[T]ribal justice systems are an essential part of tribal governments and serve as 

important forums for ensuring public health and safety and the political integrity of tribal 

governments” 
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Respectfully submitted,  

    MICHAEL J. BARTHELEMY, ATTORNEY AT LAW, P.C. 

 

   April 02, 2012        s/ Michael J. Barthelemy      

    Michael J. Barthelemy, Esq. 

    5101 Coors Blvd. NW, Suite G 

    Albuquerque, NM  87120  

    (505) 452-9937 

    Counsel for Jensen Defendants 

 

LAW OFFICES OF GEOFFREY R. ROMERO 

 

   April 02, 2012      s/ Geoffrey R.  Romero       

   Geoffrey R. Romero 

4801 All Saints Rd. NW 

Albuquerque, NM  87120 

(505) 247-3338 

    Counsel for Jensen Defendants 
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mailed by first class mail, postage prepaid, a true and correct copy of the foregoing 

document to: 

 

Russell R. Yurk, Esq. 

Brandi Blair, Esq. 

Jones, Skelton & Hochuli, P.L.C. 

2901 North Central Avenue, Suite 800 

Phoenix, Arizona 85012 

Counsel for EXC Plaintiffs 

ryurk@JSHFIRM.com 

BBlair@Jshfirm.com 

 

Geoffrey R. Romero 

Attorney At Law 

4801 All Saints Rd. NW 

Albuquerque, NM  87120 

Counsel for Jensen Defendants 

geoff_26_@hotmail.com 

 

Paul Spruhan 

Assistant Attorney General 

Human Services & Government Unit 

Navajo Nation Department of Justice 

P.O. Box 2010 

Window Rock, Arizona 86515 
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Counsel for Navajo Court Defendants 

pspruhan@nndoj.org 

 

 

s/ Michael J. Barthelemy     

Michael J. Barthelemy 
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