
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
CLARK COUNTY, WASHINGTON, et al., ) 

       ) 
Plaintiffs,   ) 

        ) 
         )  Case No. 1:11-cv-00278-RWR 
 v.      ) Judge Richard W. Roberts 
       ) 
       ) 
UNITED STATES DEPARTMENT OF THE  ) 
INTERIOR, et al.     ) 
       ) 
   Defendants,   ) 
       ) 
 and      ) 
       ) 
COWLITZ INDIAN TRIBE,   ) 
       ) 
   Defendant-Intervenor. ) 
        
 

FEDERAL DEFENDANTS’ REPLY IN SUPPORT OF MOTION 
FOR VOLUNTARY REMAND AND STAY OF LITIGATION  

  
 In this Administrative Procedure Act (“APA”) case, Federal Defendants the United States 

Department of the Interior (“DOI”), Kenneth L. Salazar, in his official capacity as Secretary of 

the Interior, the Bureau of Indian Affairs (“BIA”), and Donald Laverdure,1

                                                 
1 Mr. Laverdure is substituted for Larry Echo Hawk pursuant to Federal Rule of Civil Procedure 
25(d).   

 in his official 

capacity as Acting Assistant Secretary of the Interior – Indian Affairs, have moved the Court to 

remand DOI’s initial reservation determination, which is at issue in the above-captioned 

litigation and the related case of The Confederated Tribes of the Grand Ronde Community of 

Oregon v. Salazar, et al., Case No. 11-cv-00284-RWR (D.D.C.) (“Grand Ronde”).  See Fed. 

Defs.’ Mot. for Voluntary Remand (“Fed. Defs.’ Mot.”) (ECF. No. 58).   
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I. INTRODUCTION 

 As discussed in Federal Defendants’ motion for remand, Fed. Defs.’ Mot. at 2-3, pursuant 

to the February 10, 2012, scheduling order, Federal Defendants lodged DOI’s administrative 

record with the Court.  ECF. No. 43.  On or around March 13, 2012, one of the Clark County 

Plaintiffs’ attorneys, Jena MacLean, contacted counsel for Federal Defendants regarding 

documents that were missing from DOI’s administrative record.  See Clark County, No. 11-cv-

00278, ECF. No. 53-2 ¶ 7.  DOI was unable to locate some of the documents and therefore 

requested the materials from Plaintiffs’ attorney.  Id. ¶ 8-9.  These documents address the merits 

of the NIGC’s gaming determination for the Clark County Property.  Id. ¶¶ 3-5.2

 Federal Defendants are requesting a voluntary remand to review the documents identified 

by Plaintiffs’ attorneys.  DOI intends to carefully examine the documents submitted by Plaintiffs 

that address the gaming determinations.  Depending on the decision reached by DOI on remand, 

some or all of Plaintiffs’ claims in the two related lawsuits may be rendered moot.  Accordingly, 

to conserve the resources of the parties and the Court, Federal Defendants also request a stay of 

  Because DOI’s 

IGRA determination relies, in part, on the facts of the NIGC’s restored lands determination, the 

documents also potentially impact DOI’s determination.  Federal Defendants supplemented the 

administrative record with these documents and some additional materials that were 

inadvertently left out of the initial DOI record production.  ECF. No. 48.   

                                                 
2 IGRA prohibits gaming on land acquired into trust after October 17, 1988, unless the land 
qualifies for one of the exceptions to that prohibition.  See 25 U.S.C. § 2719.  As part of its land 
into trust decision, DOI found that the Clark County Property would qualify for the initial 
reservation exception to the prohibition, 25 U.S.C. § 2719(b)(1)(B)(ii), while the NIGC found 
that the Property would qualify for the restored lands exception, 25 U.S.C. § 2719(b)(1)(B)(iii), 
when it issued its gaming ordinance approval.  See Cowlitz Indian Tribe ordinance approval 
dated 11/23/2005 (“NIGC Approval”), available at 
http://www.nigc.gov/Reading_Room/Gaming_Ordinances.aspx.   
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all proceedings in the two cases until DOI completes its review and takes final action to deny or 

reaffirm the initial reservation gaming determination.   

 Plaintiffs oppose Federal Defendants’ motion, arguing that a remand is unnecessary 

because this Court should rule on the issue of whether the Secretary has authority to acquire land 

into trust for the Cowlitz Indian Tribe pursuant to Section 5 and 19 of the Indian Reorganization 

Act, 25 U.S.C. §§ 465, 479, before a remand; the documents which DOI seeks to review appear 

elsewhere in the record and therefore, the documents were before the agency and should be 

deemed considered and rejected; and a remand to DOI would be pointless because no set of facts 

could support any initial reservation determination made by the Secretary.  Pls.’ Opp. to Fed. 

Defs.’ Mot. for Voluntary Remand (“Pls.’ Opp.”) at 2 (ECF No. 63).  The Court should reject 

Plaintiffs’ arguments because they are contrary to decades of judicial precedents that have 

remanded challenged agency action—without judicial consideration of the merits—based on the 

agency’s legitimate desire to reconsider.  See SKF USA Inc. v. United States, 254 F.3d 1022, 

1027-30 (Fed. Cir. 2001) (providing an overview of the case law including many D.C. Circuit 

decisions); see also Ethyl Corp. v. Browner, 989 F.2d 522, 524 & n.3 (D.C. Cir. 1993).  

Consistent with this judicial practice, the Court should grant the Federal Defendants’ request for 

a voluntary remand.  

 Plaintiffs’ opposition to the Federal Defendants’ request for a voluntary remand is 

remarkable considering that Plaintiffs repeatedly cite the very case from this circuit that requires 

a remand in their motion for summary judgment, arguing that the Secretary of the Interior failed 

to provide a reasoned basis for his initial reservation gaming decision.  Pls.’ Mot for Summ. J. at 

37-38, 43-45, 53 (ECF. No. 53) (citing Butte Cnty. v. Hogen, 613 F.3d 190 (D.C. Cir. 2010)).   
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 For these reasons, and as explained more fully below, the Court should grant Federal 

Defendants’ motion for voluntary remand and stay proceedings. 

II. ARGUMENT 

 A. VOLUNTARY REMAND OF THE INITIAL RESERVATION 
 DETERMINATION IS APPROPRIATE 

  
 Courts have inherent authority to allow an agency to reconsider a decision and to prevent 

needless litigation over potentially moot issues pending completion of the agency’s 

reconsideration.  For example, the APA states that a court may “issue all necessary and 

appropriate process to postpone the effective date of an agency action or to preserve status or 

rights pending conclusion of the review proceedings.”  5 U.S.C. § 705.  Moreover, courts possess 

ample discretion to grant agency requests for voluntary remands.  See, e.g., Loma Linda Univ. v. 

Schweiker, 705 F.2d 1123, 1127 (9th Cir. 1983). 

 A voluntary remand is consistent with the principle that “[a]dministrative agencies have 

an inherent authority to reconsider their own decisions, since the power to decide in the first 

instance carries with it the power to reconsider.”  Trujillo v. Gen. Elec. Co., 621 F.2d 1084, 1086 

(10th  Cir. 1980) (citing Albertson v. FCC, 182 F.2d 397, 399 (D.C. Cir. 1950)); see also 

Citizens Against the Pellissippi Parkway Extension, Inc. v. Mineta, 375 F.3d 412, 416 (6th Cir. 

2004); SKF USA Inc., 254 F.3d at 1030.  It also serves the interests of judicial economy by 

allowing an agency to reconsider and rectify an erroneous decision without further expenditure 

of judicial resources.  See, e.g., Ethyl Corp, 989 F.2d at 524 (granting EPA’s opposed motion for 

voluntary remand to consider newly developed evidence).  Courts “commonly grant such 

motions [for voluntary remand], preferring to allow agencies to cure their own mistakes rather 

than wasting the courts’ and the parties’ resources reviewing a record that both sides 

acknowledge to be incorrect or incomplete.”  Id. at 524.   
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 As discussed above, Plaintiffs heavily relied on the Butte County case in their motion for 

summary judgment.  Pls.’ Mot. Summ. J. at 37-38, 43-45, 53.  In the Butte County case, several 

years before the Secretary of the Department of the Interior made the final determination to take 

the land into trust for an Indian tribe, the NIGC Acting General Counsel issued a legal opinion as 

to the potential eligibility of a tribe’s Indian lands for gaming after it was taken into trust.  613 

F.3d at 193.  The plaintiff, Butte County, then submitted additional materials to DOI disputing 

the NIGC Acting General Counsel’s legal opinion.  Id.  DOI declined to consider the additional 

materials or revisit the NIGC Acting General Counsel’s legal opinion because the Solicitor had 

concurred in it.  Id. at 193-94.  The D.C. Circuit ultimately vacated and remanded the Secretary’s 

decision, ruling that: 

The Interior Department managed to violate the minimal procedural requirements 
§ 555(e) [of the APA] imposed.  When Butte County furnished the Interior 
Secretary's office with a copy of the Beckham Report and gave numerous reasons 
why the Tribe’s land did not constitute ‘restored land,’ that issue was still pending 
before the Secretary.  The Secretary’s final determination did not come until two 
years later, on March 14, 2008.  Yet the entirety of Interior’s response to Butte 
County was this: ‘We are not inclined to revisit this decision [the opinion of the 
Gaming Commission] now because the Office of the Solicitor reviewed this 
matter in 2003, and concurred in the NIGC's determination of March 14, 2003.’  
This response violates § 555(e) for the same reason the response in Tourus 
Records violated that provision.  The response ‘provides no basis upon which we 
could conclude that it was the product of reasoned decisionmaking.’  
 

Butte Cnty., 613 F.3d at 194-95 (citing Tourus Records, Inc. v. DEA, 259 F.3d 731, 737 (D.C. 

Cir. 2001)).  As a result, the Secretary of the Interior’s failure to consider contrary evidence 

required a remand.  Butte Cnty., 613 F.3d at 196.   

 In their Motion for Summary Judgment, Plaintiffs argue that, “[t]he facts in this case are, 

if anything, more compelling than those in Butte County.  Here, the Office of the Solicitor never 

concurred with the NIGC’s restored lands determination and never reviewed the materials 
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Plaintiffs and Grand Ronde submitted because BIA lost those records.  BIA’s failure to consider 

contrary evidence provided by the card rooms/Al Alexanderson and Grand Ronde renders the 

Secretary’s decision arbitrary and capricious . . . .”  Pls.’ Mot. Summ. J. at 45.  However, in their 

opposition to Federal Defendants’ motion for voluntary remand, Plaintiffs now argue that the 

documents that BIA lost occur elsewhere in the administrative record and therefore, “[e]very 

significant historical document included in that compilation was separately submitted to Federal 

Defendants at other times during the process and ‘considered by the decision maker.’”  Pls.’ 

Opp. at 4-5.  Plaintiffs are apparently now changing their position on the issue to argue that the 

documents should be deemed considered by this Court because the documents or the arguments 

made therein occur elsewhere in the record and the same attorney worked on the gaming 

determinations for both NIGC and DOI.  Id.  Even if this were the case, and Federal Defendants 

state in their motion for voluntary remand that the documents were not considered, Fed. Defs’ 

Mot. at 4, 7, 9, the law of this circuit would require a remand because Plaintiffs cite to nothing in 

the record that indicates that DOI did consider the documents.  See Butte Cnty., 613 F.3d at 195.   

 Instead, Plaintiffs cite to statements made by NIGC, Pls.’ Opp. at 5, not DOI, and to the 

section of the ROD that discusses the land into trust decision, id. at 6, not the gaming decision, to 

support their argument that the documents were considered.  These statements do not support 

Plaintiffs’ argument against a remand of the initial reservation gaming decision to DOI.  

Statements made by the NIGC cannot be attributed to the Secretary of the Interior and the initial 

reservation portion of the ROD makes no mention of the materials at issue.  DOI AR000145-46.   

 Finally, the cases Plaintiffs cite do not support their opposition to Federal Defendants’ 

remand request.  The court refused to grant the FCC’s request for a voluntary remand in Luthern 

Church-Missouri Synod v. FCC because the request was based on a post-argument, non-binding 
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policy statement.  141 F.3d 344, 349 (D.C. Cir. 1998) (“We simply do not understand, as a 

matter of administrative law, how we could consider a post-argument ‘policy statement,’ which, 

as Commissioner Furchtgott-Roth correctly pointed out, does not bind the Commission to a 

result in any particular case.”) (citation omitted).  SKF USA Inc. v. United States actually 

supports Federal Defendants’ request, not Plaintiffs’ opposition:   

Where there is no step one Chevron issue, we believe a remand to the agency is 
required, absent the most unusual circumstances verging on bad faith.  Under 
Chevron, agencies are entitled to formulate policy and make rules “to fill any gap 
left, implicitly or explicitly, by Congress.”  Furthermore, an agency must be 
allowed to assess “the wisdom of its policy on a continuing basis.”  Under the 
Chevron regime, agency discretion to reconsider policies does not end once the 
agency action is appealed.  We have noted that “[a]ny assumption that Congress 
intended to freeze an administrative interpretation of a statute, which was 
unknown to Congress, would be entirely contrary to the concept of Chevron-
which assumes and approves the ability of administrative agencies to change their 
interpretation.”  

 
254 F.3d at 1029–30 (internal citations omitted).  While the court in Corus Staal BV v.  United 

States, 387 F.Supp. 2d 1291, 1297 (CIT 2005), aff’d 186 F. App’x 997 (Fed. Cir. 2006), was 

concerned that the SKF decision may be taken out of context and read too broadly, those 

concerns (avoidance of difficult methodological issues and request for a remand on issues never 

briefed) do not apply to this case.  Rather than avoid the issues presented by the documents 

Plaintiffs submitted during the gaming determination process, DOI intends to address them 

directly on remand, Fed. Defs’ Mot. at 9-11, and none of the parties in this case can claim that 

the initial reservation decision was an issue that was not briefed.   

 Plaintiffs also argue that the governments’ delay in raising the issue forecloses remand, 

citing Assiniboine & Sioux Tribes of the Fort Peck Indian Reservation v. Norton (“Fort Peck”), 

527 F. Supp. 2d 130, 136 (D.D.C. 2007), for the proposition that when an agency has been aware 

of the issue for years, voluntary remand is inappropriate.  Pls.’ Opp. at 6 n.3.  The Fort Peck case 
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is easily distinguishable.  It also involved a very distinct issue: DOI’s historical trust accounting 

of Indian Money accounts, which involves a factual analysis of the accounts in question.  Fort 

Peck, 527 F. Supp. 2d at 135.  The instant case involves APA review of a final agency action 

based on DOI’s legal interpretation of a statute.  Unlike in Fort Peck, the outcome of DOI’s 

review necessarily impacts the final agency action that the Court would be reviewing.   

 B. A Decision Regarding the Secretary’s Authority to Acquire Land Into Trust  
  Would be Premature and a Waste of Judicial Resources  
  
 Plaintiffs begin their opposition by arguing that the Court should rule on the issue of 

whether the Secretary has authority to acquire land into trust for the Cowlitz Indian Tribe 

pursuant to Section 5 and 19 of the IRA, 25 U.S.C. §§ 465, 479, before a remand.  Pls.’ Opp. at 

3.  A decision regarding the Secretary’s authority would be premature and a waste of judicial 

resources because the result of the remand could be the complete withdrawal of the ROD, 

issuance of a new ROD, or supplementation of the existing ROD.  If DOI withdraws the ROD or 

issues a new ROD, this Court’s resources would be wasted on a decision that could potentially 

be mooted out by the remand.  For this reason, it would be premature and a waste of judicial 

resources for the Court to rule on whether the Secretary has the authority to take the land into 

trust under the Indian Reorganization Act.  Accordingly, granting Federal Defendants’ request 

for voluntary remand of the initial reservation determination will conserve the resources of the 

parties and the Court. 

 C. This Court Should Not Rule on the Merits of the Initial Reservation   
  Determination 
 
 Plaintiffs’ final argument is that this Court should just rule on the merits of the initial 

reservation determination and not bother with a remand.  Pls.’ Opp. at 7.  However, “an agency’s 

action must be upheld, if at all, on the basis articulated by the agency itself.”  Motor Vehicle 
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Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983) (citation 

omitted).  Because of this well-recognized proposition, despite the dissent’s attempt to decide the 

merits of the issue, the majority in the Butte County decision declined to do so and remanded the 

case.  613 F.3d at 196-97 (“Our dissenting colleague provides her own analysis of the Beckham 

Report and concludes that it does not undermine the evidence the Tribe submitted.  We are not so 

sure, but that is not the point.”).  This Court should do the same.   

CONCLUSION 

 For the foregoing reasons, the Court should grant Federal Defendants’ motion for a 

voluntary remand and stay of all proceedings in this case and the related case pending DOI’s 

review of the initial reservation determination issued pursuant to Section 2719 of IGRA.  In the 

conclusion of its opposition, Plaintiffs’ request that this Court limit the remand to affirming or 

denying the initial reservation determination on the basis of the supplemental materials provided 

by Plaintiffs alone, without the alternation of the rest of the decision.  Pls.’ Opp. at 9.  This is 

precisely what DOI intends to do, should this Court grant the motion for voluntary remand.  In 

addition, DOI will notify the Court and the parties within one business day of taking final action 

on the remanded determination. 

Respectfully submitted this 6th day of August, 2012.  

      IGNACIA S. MORENO 
      Assistant Attorney General 
 
      s/Gina L. Allery   
      GINA L. ALLERY (D.C. Bar #485903) 
      Indian Resources Section 
      KRISTOFOR R. SWANSON (Colo. Bar #39378) 
      Natural Resources Section 
      U.S. Department of Justice 
      Environment and Natural Resources Division 
      P.O. Box 7611 
      Ben Franklin Station 
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      Washington, D.C. 20044-7611 
      (202) 305-0261 
      (202) 305-0248 
      Gina.allery@usdoj.gov 
      Kristofor.swanson@usdoj.gov 
       
      Attorneys for Federal Defendants 
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