
IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 1:12-cv-01275-JLK 

 

DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT, et al.,  

          

 Plaintiffs,    

       

v.           

  

KENNETH SALAZAR, et al.,    

 

 Defendants. 

______________________________________________________________________________ 

 

THE NAVAJO NATION’S LIMITED MOTION TO INTERVENE  

AND MOTION TO DISMISS 

______________________________________________________________________________ 

 

  

The Navajo Nation (“Nation”) moves this Court for leave to intervene in this action 

pursuant to Fed. R. Civ. P. 24, but only for the limited purpose of filing the Nation’s Motion to 

Dismiss. The Nation is as a sovereign government with immunity from suit, the lessor in an 

existing lease agreement with the BHP Navajo Coal Company (“BNCC”),
1
 and the 

representative of its more than 300,000 enrolled members pursuant to the doctrine of parens 

patriae. Because disposition of this action threatens its interests, the Nation’s limited 

intervention for the purpose of seeking dismissal is appropriate.  

The Nation also moves this Court to dismiss this action pursuant to Rule 12(b)(7) for 

failure to join a required party pursuant to Rule 19. The Nation’s profound interests as a 

sovereign, lessor in the lease agreement with the BNCC, and parens patriae that are related to 

                            
1
 Mining Lease – Tribal Indian Lands (For Minerals Other Than Oil and Gas) (Jul. 26, 1957; approved by Sec’y of 

the Dep’t of Interior, Oct. 21, 1957; last amended Dec. 28, 1988, and approved by Sec’y of the Dep’t of Interior, 

Jan. 10, 1989) (hereinafter, the “lease agreement”) (on file with the Nation). 
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the subject of this action make it a required party. However, the Nation is a sovereign possessing 

immunity from suit, and does not waive its immunity, nor any other defense or objection, 

including objections to jurisdiction and venue in this Court. Therefore, although a required party, 

the Nation cannot be joined in this action. Accordingly, dismissal of this action is appropriate. 

INTRODUCTION 

The Nation satisfies the test for intervention applied within the Tenth Circuit. The 

Nation’s Motion is timely, the Nation has substantial interests that may be impaired by this 

action’s disposition, and the existing parties will not adequately represent the Nation’s interests. 

The Nation’s interests related to the subject of this action make the Nation a required party 

pursuant to Fed. R. Civ. P. 19(a)(1)(B)(i). However, the Nation possesses sovereign immunity 

from suit, which the Nation does not waive. Accordingly, because the Nation cannot feasibly be 

joined, this Court’s dismissal of this action pursuant to Rules 19 and 12(b)(7) is appropriate. 

This action is substantially similar to the case recently decided by Judge Blackburn of 

this District Court concerning the Nation, its limited intervention pursuant to Rule 24, and 

dismissal pursuant to Rules 19 and 12(b)(7). Ctr. for Biological Diversity, et al. v. Pizarchik, et 

al. (“Pizarchik”), No. 1:11-243-REB-CBS, 2012 WL 872622, at *1-*7 (D.Colo. Mar. 14, 2012). 

In Pizarchik, three of the five Plaintiffs in this action—Diné Citizens Against Ruining Our 

Environment, San Juan Citizens Alliance, and Center for Biological Diversity—filed suit against 

the United States Department of the Interior and the Office of Surface Mining Reclamation and 

Enforcement. Am. Compl. ¶¶ 21-31, ECF No. 11, Pizarchik, 2012 WL 872622 (No. 1:11-243-

REB-CBS). In that case, as in this case, Plaintiffs sought to enjoin certain mining operations by 

the BNCC on the Navajo Nation pursuant to Federal Permit No. NM-0003F (“Permit”). 
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Although the instant action was brought pursuant to the Administrative Procedure Act (“APA”), 

5 U.S.C. §§ 701-706, and the National Environmental Protection Act (“NEPA”), 42 U.S.C. § 

4321 et seq., Compl. ¶ 1, ECF No. 1, while Plaintiffs in Pizarchik raised claims pursuant to the 

APA, the Endangered Species Act, 16 U.S.C. § 1536(a)(2), and the Surface Mining Claims 

Reclamation Act, 30 U.S.C. § 1201 et seq. Am. Compl. ¶¶ 1-4. On May 15, 2012, similar to 

Pizarchik, Plaintiffs here brought suit to enjoin all mining operations that occur in Area IV North 

pursuant to the recently approved revision to the life of the Permit. Compl. 22, ¶¶ C-D. 

Plaintiffs in Pizarchik brought suit after failing to exercise federal administrative 

remedies and wholly disregarding remedies available in the Nation’s bodies.
2
 Plaintiffs in this 

action similarly failed to exercise alternate remedies available in federal and Navajo Nation 

forums. It is notable that Plaintiffs disregarded all Navajo and federal remedies; because the 

Nation exercises concurrent jurisdiction, and is both the primary Navajo and federal regulator for 

certain purposes, e.g., Section 106 compliance, which is necessary for satisfaction of NEPA. 

Downer Decl. ¶¶ 4-8. This is especially significant in light of one of the Plaintiffs’ being “an all-

Navajo organization,” Compl. ¶ 19, which is, therefore, presumably aware of the full range of 

remedies otherwise available for Plaintiffs to challenge the Nation’s participation and 

concurrence in the revision to the life of the Permit for operations in Area IV North. 

In Pizarchik, the BNCC was an Intervenor-Defendant, and the Nation limitedly 

intervened to move Judge Blackburn of this District Court to dismiss that action. Pizarchik, 2012 

                            
2
  Pizarchik, 2012 WL 872622, at *2 (citing Am. Mot. Dismiss at 14, Pizarchik, 2012 WL 872622 (No. 1:11-243-

REB-CBS); Diné C.A.R.E., et al. v. Off. of Surface Mining Recl’n and Enf’t, No. DV 2011-2-PR, Permit No. NM-

0003, OSM Project No. NM-0003-N-F-01 at 1-2 (U.S. Dep’t of Interior OHA Jul. 25, 2011) (affirming OHA’s Dec. 

13, 2010 decision); Diné C.A.R.E., et al. v. Off. of Surface Mining Recl’n and Enf’t, No. DV 2011-2-PR, Permit No. 

NM-0003, OSM Project No. NM-0003-N-F-01 at 1-2, 5 (U.S. Dep’t of Interior OHA Dec. 13, 2010) (ordering 

dismissal and denying review pursuant to 43 C.F.R. § 4.1362(b) due to Plaintiffs’ untimely request). 
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WL 872622, at *2. Here, the BNCC moved this Court for leave to intervene on August 15, 2012, 

Interv’n Mot. 1-6, ECF No. 15, and the Nation is moving this Court to limitedly intervene in this 

action. The Pizarchik case concerned the same Permit that effectuates the same lease agreement 

as the instant action. Compare Am. Compl. ¶¶ 4, 32, and Compl. ¶¶ 2, 24-33. Furthermore, in 

Pizarchik, plaintiffs requested that this District Court remand the Permit and enjoin all mining 

operations, which is like the relief requested here to enjoin the approved revision to the life of the 

Permit. Compare Am. Compl. 18, ¶¶ 3-4, and Compl. 22, ¶¶ C-D. 

 In Pizarchik, the issues were whether the Nation’s limited intervention was appropriate, 

Pizarchik, 2012 WL 872622, at *2 (citing Courtroom Minutes/Minute Order, ECF No. 58), 

“whether the Nation [was] a required party pursuant to Fed. R. Civ. P. 19(a)(1)(B)(i) . . . ,” Id. at 

*2, and “whether, even in the Nation’s absence, this action may proceed.” Id. at *5. These are the 

same three material issues presented by this Limited Motion to Intervene and Motion to Dismiss. 

In Pizarchik, the same parties present here (except Amigos Bravos and Sierra Club) had an 

opportunity to argue and fully brief the same material issues presented by the Nation’s Motions. 

Resp. Opp’n Am. Mot. Dismiss 1-15, ECF No. 64, Pizarchik, 2012 WL 872622 (No. 1:11-243-

REB-CBS). Plaintiffs in Pizarchik challenged the Nation’s limited intervention. 2012 WL 

872622, at *2 (citing ECF No. 58). Plaintiffs in Pizarchik argued to this District Court that the 

Nation was not a required party, Resp. Opp’n to Am. Mot. Dismiss 4-10, and that the action 

should have proceeded, despite the Nation’s absence. Id. at 10-15. 

 Judge Blackburn of this same District Court determined that the Nation’s limited 

intervention was appropriate. ECF No. 58, Pizarchik, 2012 WL 872622 (No. 1:11-243-REB-

CBS). The Court held that the Nation was a required party pursuant to Fed. R. Civ. P. 
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19(a)(1)(B)(i). Pizarchik, 2012 WL 872622, at *5. The Court also applied the controlling Rule 

19 analysis mandated by Republic of the Philippines v. Pimentel (“Pimentel”), 553 U.S. 851, 

863-73 (2008), and held that “[t]he Supreme Court's holding in Pimentel demands that I give 

‘sufficient’ weight to the Nation's sovereign immunity in order to promote comity and mutual 

dignity between co-equal powers. Id. at 2190, 2194. In this instance, that weight is dispositive 

and requires dismissal pursuant to Rule 19.” Pizarchik, 2012 WL 872622, at *6. The Pizarchik 

case is now before the Court of Appeals for the Tenth Circuit.
3
  

Although it may be argued that the instant action is like Diné Citizens Against Ruining 

Our Environment v. Klein (“Klein”), 676 F.Supp.2d 1198, 1215 (D.Colo. 2009), there are 

significant material differences in this action that make it like Pizarchik and unlike Klein. The 

Nation did not intervene in Klein or move this Court to dismiss the case. 676 F.Supp.2d at 1215. 

However, in Pizarchik, the Nation itself intervened only to move the Court to dismiss the case. 

2012 WL 872622, at *1. The parties in Klein did not present the same kind of substantial, 

detailed evidence the Nation provided in Pizarchik, and is providing in this action. Klein, 676 

F.Supp.2d at 1215 (“The Federal Defendants, however, produced no evidence with respect to 

either question in their opening brief, and scant evidence in their reply . . . .”). However, in 

Pizarchik, the Nation presented “substantial evidence” to support its claimed interests. 2012 WL 

872622, at *3.  

Nor did the parties in Klein make this Court aware of Pimentel and its (then) very recent 

applications by district courts within the Tenth Circuit in Northern Arapaho Tribe v. 

Harnsberger, 660 F.Supp.2d 1264, 1280-88 (D. Wyo. 2009), and United Keetoowah Band of 

                            
3
 Ctr. for Biological Diversity, et al. v. Pizarchik, et al., No. 12-1200 (10th Cir. May 15, 2012). 

http://web2.westlaw.com/find/default.wl?rs=WLW12.07&pbc=52E1AD0F&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&tf=-1&ordoc=2027325336&mt=222&serialnum=2016292896&tc=-1
http://web2.westlaw.com/find/default.wl?rs=WLW12.07&pbc=52E1AD0F&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&tf=-1&ordoc=2027325336&mt=222&serialnum=2016292896&tc=-1
http://web2.westlaw.com/find/default.wl?mt=222&db=1004365&docname=USFRCPR19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027325336&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=52E1AD0F&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027325336&serialnum=2019951309&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C2885C6A&referenceposition=1215&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027325336&serialnum=2019951309&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C2885C6A&referenceposition=1215&rs=WLW12.07
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Cherokee Indians in Okla. v. Kempthorne, 630 F.Supp.2d 1296, 1301-05 (E.D. Okla. 2009). See 

Klein, 676 F.Supp.2d at 1215-17 (relying primarily on Manygoats v. Kleppe, 558 F.2d 556 (10th 

Cir. 1977), but not mentioning Pimentel or its progeny). However, in Pizarchik, the Nation 

presented Pimentel, Northern Arapaho Tribe, and United Keetoowah Band to the Court, which 

Judge Blackburn applied to grant the Nation’s Amended Motion to Dismiss. dismiss the action. 

Pizarchik, 2012 WL 872622, at *1, *4-*7. Furthermore, this District Court has applied Rule 19 

in circumstances involving an absent required tribal sovereign since Klein and Pizarchik, and 

consistent with Pizarchik, dismissed the case. ThreeStars Production Co., LLC, v. BP America 

Production Co., No. 11-cv- 01162-WYD-MJW, 2012 WL 32916, at *6 (D.Colo. Jan. 6, 2012).  

Accordingly, the Nation’s Motions and Exhibits here make this action like this District 

Court’s most-recent opinions, and unlike Klein. Importantly, the Nation’s Motions and Exhibits 

here make this action most like Pizarchik. Plaintiffs in this action have filed a substantially 

similar case to Pizarchik, and this Court’s dismissal is similarly appropriate. 

FACTUAL BACKGROUND 

The Nation is a party to an existing lease agreement, which it maintains for the purposes 

of conducting coal mining operations, and generating revenues from such operations. Shelly 

Decl. ¶ 7; Damon Decl. ¶ 7. The leased lands are divided into five administrative areas. 

Maldonado Decl. ¶ 7; Tom Decl. ¶ 7. The lands the Nation leases to the BNCC are located 

entirely within the Navajo Reservation, as reserved by the Nation in its 1868 Treaty with the 

United States. Treaty Between the United States of America and the Navajo Tribe of Indians, 

Jun. 1, 1868, art. II, 15 Stat. 667; Shelly Decl. ¶ 7; White Decl. ¶ 4. The Nation negotiated and 

executed the lease agreement with the BNCC’s predecessor in interest, Utah Construction 
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Company, in 1957. See lease agreement, supra note 1, at 1. This lease agreement has provided 

for the continuous conduct of mining operations since 1957. Damon Decl. ¶¶ 6-7; White Decl. ¶ 

4; Cicchetti Decl. ¶ 6. 

The Nation’s agencies, departments, and offices within its Divisions of Natural 

Resources and Economic Development periodically reexamine the lease agreement. Damon 

Decl. ¶ 6; White Decl. ¶ 4. The Nation maintains this contract and conveyance of property 

interests with the BNCC to receive royalties, collect taxes, promote its members’ and residents’ 

employments, and generate multiplier benefits in its economy. Shelly Decl. ¶¶ 10-13; Damon 

Decl. ¶ 7; White Decl. ¶ 4. The Permit effectuates the purposes of the lease agreement; and 

without the Permit, the lease agreement is essentially devoid of its value to the Nation. Shelly 

Decl. ¶ 7; Damon Decl. ¶ 7; White Decl. ¶ 6; Cicchetti Decl. ¶¶ 9-10, 49. 

The Nation exercises concurrent regulatory jurisdiction with the United States 

Department of the Interior and its Office of Surface Mining Reclamation and Enforcement 

(collectively, the “United States”)
4
 over the lands covered by the lease and the Permit. Damon 

Decl. ¶ 4; Downer Decl. ¶ 3; Etsitty Decl. ¶¶ 2-4; Maldonado Decl. ¶¶ 3-9; Shelly Decl. ¶¶ 15-

16; Stucker Decl. ¶¶ 3-8; White Decl. ¶¶ 2-4; Whitehorse-Larsen Decl. ¶¶ 4-9. The Nation is 

active in the regulation of its lands and resources, and the United States’ concurrent regulatory 

activities. Damon Decl. ¶ 4; Etsitty Decl. ¶¶ 2-5; Maldonado Decl. ¶ 9; Shelly Decl. ¶ 15; 

Stucker Decl. ¶ 8;  Tom Decl. ¶ 5; White Decl. ¶¶ 7-8; Whitehorse-Larsen Decl. ¶¶ 3-5. 

                            
4
 The Nation’s government is comprised of an Executive Branch, with 10 governmental Divisions and four 

Departments or Executive Offices; a Legislative Branch, the Navajo Nation Council; and a Judicial Branch. The 

Nation’s Divisions, offices, departments, and agencies actively regulate the Nation’s lands and resources, and assist 

the United States’ performance of regulatory functions; even exercising primary regulatory responsibility for 

purposes of both Navajo law and federal law. The Nation’s Environmental Protection Agency, Fish & Wildlife 

Department, Historic Preservation Department, Land Department, and Minerals Department concurrently regulate 

the Nation’s lands and resources.  
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Collectively, the Nation’s various Divisions, offices, departments, agencies, and 

governmental/political subdivisions make determinations and take actions concerning the 

Nation’s lands and resources, and their uses in the Nation’s, its members’, and its residents’ best 

interests. Damon Decl. ¶¶ 8-9; Etsitty Decl. ¶¶ 2-7; Tom Decl. ¶¶ 2-3; White Decl. ¶¶ 2-4 

Whitehorse-Larsen Decl. ¶¶ 2-3. 

 The Nation periodically reexamines the lease agreement, the Permit, and the BNCC’s 

operations to determine whether the BNCC remains compliant with Navajo and federal 

regulatory requirements. Etsitty Decl. ¶ 5; Maldonado Decl. ¶¶ 6-8; Stucker Decl. ¶¶ 3-10; Tom 

Decl. ¶ 6; Whitehorse-Larsen Decl. ¶¶ 4-5. These determinations are provided to the federal 

government and the public at large. Etsitty Decl. ¶ 3; Tom Decl. ¶¶ 6, 8-9; Whitehorse-Larsen 

Decl. ¶2; see also, e.g., 2 N.N.C. § 81 et seq. (West, Westlaw through 2010) (Navajo Nation 

Privacy and Access to Information Act). The Nation’s Attorney General (as the Chief Legal 

Officer for the Department of Justice) represents the Nation’s regulatory bodies, brings, and 

defends challenges related to regulatory determinations. 2 N.N.C. §§ 1963-64 (West, Westlaw 

through 2010).
5
 Additionally, the Nation periodically considers whether the value the Nation 

derives from the lease agreement with the BNCC is in the Nation’s best interests. Damon Decl. 

¶¶ 6-9; Shelly Decl. ¶ 20; White Decl. ¶ 4. 

After collaboration and consultation with the Nation’s regulatory bodies, on March 16, 

2012, the BNCC’s application for revision to the life of the Permit was approved. Compl. ¶ 92, 

ECF No. 1. Although the common terminology for the determination and action at issue here is 

                            
5
 Such challenges may be brought in federal administrative bodies, federal courts, the Nation’s Office of Hearings 

and Appeals, 2 N.N.C. §§ 1051-59 (Westlaw), and the Nation’s courts. 7 N.N.C. §§ 101-1119 (Westlaw). 
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“extension” or “expansion;” more precisely, with the Nation’s concurrence, the United States 

revised the life of the Permit for mining operations in Area IV North. E.g., Etsitty Decl. ¶¶ 5-6. 

The Nation’s lease with the BNCC is designed to help ameliorate the Nation’s extreme 

poverty. Damon Decl. ¶¶ 6-9. The Nation’s unemployment rate “hovers above 50 percent, and 

[between 33 and] 37 percent of the population lives below the poverty level . . . .” Pizarchik, No. 

1:11-243-REB-CBS, 2012 WL 872622, at *3; Cicchetti Decl. ¶ 4; Damon Decl. ¶ 11. The Nation 

is among the very poorest places within the United States. Cicchetti Decl. ¶ 12; Damon Decl. ¶¶ 

10-15. The Nation’s standards of living, economic, and social conditions are markedly lower 

than those of other populations and places within the United States. Damon Decl. ¶¶ 10-15. For 

instance, the unemployment rates in Durango, Colorado, and Flagstaff, Arizona are 4.5 percent, 

and 6.4 percent respectively. Damon Decl. ¶ 13. The Nation, its members, and its residents are 

subject to extreme poverty. Cicchetti Decl. ¶¶ 12-14; Damon Decl. ¶¶ 10-16. 

The Nation has economic and financial interests related to the subject of this action of, 

conservatively, more than $260 million in royalties, taxes, payroll incomes, and multiplier effects 

from its lease agreement and recently authorized revision of the life of the Permit for operations 

in Area IV North from 2013 to 2016 alone. Cicchetti Decl. ¶¶ 23-49 (assuming conditions as 

they existed May 15, 2012). The BNCC is one of the largest single employers in the Nation. 

Pizarchik, 2012 WL 872622, at *3; Cicchetti Decl. ¶¶ 14-15; Damon Decl.¶ 29. Approximately 

85 percent of the BNCC’s employees are Native American. Cicchetti Decl. ¶ 15; Damon Decl.¶ 

29. Although not all of these Native Americans are Navajos, the surrounding demographics 

reasonably suggest that nearly all of these Native American employees are Navajos. Cicchetti 

Decl. ¶ 15; Damon Decl.¶ 29.  
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Each Navajo job in the mining industry pays an individual between 2.5 and 3 times the 

median household income in the Navajo Reservation. Pizarchik, 2012 WL 872622, at *3, n.5; 

Cicchetti Decl. ¶ 29; Damon Decl. ¶ 63. Disposition of the instant action for Plaintiffs would (at 

the very least) disrupt mining operations and remove a portion of the more than 435 current 

BNCC Navajo jobs; and destroy even the hope of 600 projected mining jobs and 1,900 projected 

associated jobs that may reasonably be expected to be created  for the Nation pursuant to the 

Area IV North operations from 2013 through 2016. Cicchetti Decl. ¶¶ 23-49 (assuming 

conditions as they existed May 15, 2012). Disposition of this action in Plaintiffs’ favor will at the 

least disrupt the BNCC’s operations for the foreseeable future; which will deprive the Nation, the 

Nation’s members employed with the BNCC’s operations, and the Nation’s members than can be 

expected to be employed pursuant to the Area IV North operations of as much as $48 million per 

year. Cicchetti Decl. ¶ 38 (assuming May 15, 2012 conditions and worst case scenario). 

Additionally, the Nation may lose as much as $46 million in royalties, and as much as 

$21 million in BAT, PIT, and sales taxes. Cicchetti Decl. ¶¶ 24, 27, 41. Assuming conditions as 

they existed when the revision to the life of the Permit was approved on May 15, 2012, and a 

worst case scenario made plausible by Plaintiffs’ requested relief; Plaintiffs’ success here could 

result in the loss of as much as $67.5 million in royalties and taxes, $192 million in incomes, and 

a combined total loss of the benefit of direct, indirect, and incidental effects of as much as $260 

million from 2013 through 2016. Cicchetti Decl. ¶¶ 23-49. 

 On May 15, 2012, Diné Citizens Against Ruining Our Environment, San Juan Citizens 

Alliance, Sierra Club, Center for Biological Diversity, and Amigos Bravos (collectively, 

“Plaintiffs”) brought suit to enjoin all operations in Area IV North. Compl. ¶ 1. (Notably, 
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Plaintiffs disregarded available federal administrative remedies, as well as all remedies available 

to them in the Nation.) The United States filed an Answer on July 23, 2012, and the BNCC 

moved this Court to intervene in this action on August 17, 2012. The Nation now moves this 

Court for leave to intervene for the limited purpose of moving this Court to dismiss this action. 

ARGUMENT 

The Nation satisfies the test for intervention applied within the Tenth Circuit. The 

Nation’s Motion is timely, the Nation has substantial interests that may be impaired by this 

action’s disposition, and the existing parties will not adequately represent the Nation’s interests. 

Accordingly, the Nation’s limited intervention pursuant to Rule 24 is appropriate.   

The Nation’s interests related to the subject of this action make the Nation a required 

party pursuant to Fed. R. Civ. P. 19(a)(1)(B)(i). However, the Nation possesses sovereign 

immunity from suit. The Nation does not waive its immunity to be joined in this suit. 

Accordingly, because the Nation is a required party that cannot feasibly be joined here, this 

Court’s dismissal of this action pursuant to Rules 19 and 12(b)(7) is appropriate. 

I. The Nation’s Limited Intervention in this Action is Appropriate. 

A movant’s intervention is appropriate where: (1) a motion is timely, (2) the movant 

claims an interest related to the subject of the action, (3) the movant’s claimed interest may as a 

practical matter be impaired or impeded, and (4) existing parties do not adequately represent the 

movant’s interests. Utahns for Better Transp. v. United States Dep’t of Transp. 295 F.3d 1111, 

1115 (10th Cir. 2002); Utah Ass’n of Counties v. Clinton, 255 F.3d 1246, 1249 (10th Cir. 2001). 

Within the Tenth Circuit, Rule 24 is liberally construed in favor of the movant. WildEarth 

Guardians v. United States Forest Serv., 573 F.3d 992, 995 (10th Cir. 2009); Sanguine, Ltd. v. 
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United States Dep’t of Interior, 736F.2d 1416, 1418 (10th Cir. 1984). The Nation satisfies this 

test, and its intervention for the purpose of moving this Court to dismiss this action is 

appropriate. 

A. The Nation’s Motion is timely. 

A motion to intervene that is filed at an early stage of a case, which does not prejudice 

existing parties, is timely. See, e.g., Utah Ass’n, 255 F.3d at 1250 (“The timeliness of a motion to 

intervene is assessed ‘in light of all the circumstances, including the length of time since the 

applicant knew of his interest in the case, prejudice to the existing parties, prejudice to the 

applicant, and the existence of any unusual circumstances’”) (quoting Sanguine, 736 F.2d at 

1418). The instant action is in its infancy, having been filed on May 15, 2012, with an Answer 

filed on July 23, 2012, and the BNCC having moved to intervene on August 17, 2012. The 

Nation’s intervention at this early stage of the case will not prejudice the parties and is timely. 

B. The Nation has protectable interests related to the subject of this action. 

 

 “The threat of economic injury from the outcome of litigation undoubtedly gives a 

petitioner the requisite interest.” Utahns for Better Transp., 295 F.3d at 1115. The Nation has 

standing to assert and protect its claimed interests as a sovereign and for its members in its 

capacity as parens patriae. E.g., Pueblo of Isleta ex rel. Lucero v. Universal Constructors, Inc., 

570 F.2d 300, 302-03 (10th Cir. 1978). The Nation has hundreds of millions of dollars in 

royalties, taxes, employment incomes, and multiplier effects in its economy arising out of its 

lease agreement and the revision of the life of the Permit, which are threatened by this action’s 

disposition. Cicchetti Decl. ¶¶ 15-49. The Nation’s claimed interests, therefore, are related to the 

subject of this action. 
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C. The Nation’s interests may be impaired or impeded by this action. 

A movant’s protectable interests are inseparable from the issue of whether an action may 

impair that interest. Utah Ass’n, 255 F.3d at 1253. “‘To satisfy [the impairment factor] of the 

intervention test, a would-be intervenor must show only that impairment of its substantial legal 

interest is possible if intervention is denied. This burden is minimal.’” WildEarth, 573 F.3d at 

995 (quoting Utah Ass’n, 255 F.3d at 1253). In cases that concern mining operations, a movant 

satisfies the impairment factor when it establishes a court’s decision may adversely impact future 

operations. Wildearth, 573 F.3d at 995-96.  

Plaintiffs’ success here would remand the revision to the life of the Permit, which was 

authorized after the Nation’s concurrence, and—with the requested injunctive relief, Compl. 22, 

¶¶ C-D—and prohibit operations in Area IV North. To enjoin the activities in Area IV North 

would necessarily disrupt mining operations, and deprive the Nation of the royalties, taxes, 

employment incomes, and multiplier effects in its economy it will otherwise realize. This would 

further cripple the Nation’s entire economy, and the ability of the Nation to provide necessary 

governmental services and regulatory infrastructure. Disposition of this action may, therefore, 

impair or impede the Nation’s interests related to the subject of this action.   

D. Existing parties will not adequately represent the Nation’s interests.  

A movant satisfies this final factor when representation of its interest “‘may be’ 

inadequate; and the burden of making that showing should be treated as minimal.” Trbovich v. 

United Mine Workers, 404 U.S. 528, 538 n.10 (1972); Sanguine, 736 F.2d at 1418 (“that burden 

is the ‘minimal’ one of showing that representation ‘may’ be inadequate”). “[T]his showing is 

easily made when the party upon which the intervenor must rely is the government, whose 



14 
 

obligation is to represent not only the interest of the intervenor but the public interest generally, 

and who may not view that interest as coextensive with the intervenor’s particular interest.” Utah 

Ass’n, 255 F.3d at 1254. Furthermore, “the government’s prospective task of protecting ‘not only 

the interest of the public but also the private interest of the petitioners in intervention’ is ‘on its 

face impossible’ and creates the kind of conflict that ‘satisfies the minimal burden of showing 

inadequacy of representation.’” Utahns for Better Transp., 295 F.3d at 1117 (quoting Utah 

Ass’n, 255 F.3d at 1253). Neither the United States’ nor the BNCC’s representation suffices here. 

i. The United States will not adequately represent the Nation’s interests. 

 

Unless it is a certainty that the United States and the Nation’s interests are virtually 

identical, which is a high standard, the United States cannot be found to adequately represent the 

Nation’s interests here. Sac and Fox Nation of Mo. v. Norton, 240 F.3d 1250, 1259-60 (10th Cir. 

2001); Wichita and Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 775 (10th Cir. 1986). The 

United States does not necessarily adequately represent Indians’ interests along with its other 

various interests. Rather, the United States’ interests frequently diverge from tribal sovereigns’ 

unique interests. Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 999 (10th Cir. 2001), 

modified on other grounds on reh’g en banc, 257 F.3d 1158 (10th Cir. 2001).  

It is not a certainty that the United States’ and the Nation’s interests are virtually 

identical here. The Nation’s contract and property rights are threatened here, not those of the 

United States. It is the Nation’s lands, which the Nation leases to the BNCC, that are at issue 

here; not federal lands. The Nation’s lease agreement, which is effectuated by the Permit, is 

threatened here. This action, however, does not concern the United States as a lessor and party to 

a lease agreement of federal lands. The Nation derives the benefits from the contractual 
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agreement with the BNCC threatened by this action, and those benefits are not shared with the 

United States. The Nation has historically been receiving value as a contracting party and lessor; 

collecting taxes from the lease and Permit’s operations for decades; and its members have been 

making livings here for the same period. The Nation derives and depends on the royalties, taxes, 

and incomes from the lease and Permit threatened by this action; not the United States.  

Furthermore, the leased lands covered by the Permit are located entirely within the 

Nation’s Reservation, Shelly Decl. ¶ 7, and these are the Nation’s homelands, where its people 

have lived since time immemorial. And only the Nation represents its members as parens 

patriae. None of these facts are true for the United States. The United States’ relationship to the 

land and people here—historically and presently—is radically different from the Nation’s. 

The United States is a large administrative government, with varied interests, United 

States v. Jicarilla Apache Nation, 564 U.S. __, 131 S.Ct. 2313, 2327-28 (2011); and (without 

any standards the Nation is aware of) the United States may choose to value its other interests 

over those of its duties to the Nation, notwithstanding the trust relationship. Thus, it is not a 

certainty that the United States and the Nation’s interests are virtually identical in this action. 

ii. The BNCC will not adequately represent the Nation’s interests either. 

 

 Beyond the manifest difference in the interests of a lessor and lessee, the Nation is a 

sovereign with profound interests in its homelands, where its people have resided since time 

immemorial. The BNCC is the Nation’s lessee, and its business interests as a private company 

are plainly not the same in character or degree as the Nation’s. The Nation cannot 

instantaneously re-employ its members nor magically improve its anemic economy if the Permit 
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and lease are adversely impacted by this action. Accordingly, the BNCC cannot and will not 

adequately represent the Nation’s interests in this action. 

Accordingly, the Nation meets its minimal burden here, satisfies the test for intervention; 

and this Court’s granting the Nation’s Limited Motion to Intervene pursuant to Rule 24 for the 

purpose of filing its Motion to Dismiss pursuant to Rules 19 and 12(b)(7) is appropriate.  

E. In the alternative, the Nation’s permissive intervention pursuant to Rule 

24(b) is appropriate. 

 

In the alternative, this Court should grant the Nation’s permissive intervention in this 

action pursuant to Fed. R. Civ. P. 24(b). This Motion is timely. The Nation’s intervention will 

not unduly delay the proceedings, or prejudice the rights of existing parties. This dispute cannot 

otherwise be completely resolved. Without the Nation’s intervention, its interests will not 

otherwise be adequately represented; and the Nation may be placed into the “Hobson’s choice” 

of otherwise intervening as a full party to the detriment of its other interests as a sovereign, 

which is precisely what the doctrine of sovereign immunity is meant to avoid. E.g., Wichita and 

Affiliated Tribes of Okla., 788 F.2d at 776 (“It is wholly at odds with the policy of tribal 

immunity to put the tribe to th[e] Hobson’s choice between waiving its immunity or waiving its 

rights not to have a case proceed without it”). Accordingly, this Court’s granting the Nation’s 

Motion pursuant to either Fed. R. Civ. P. Rule 24(a) or 24(b) is appropriate. 

F. The Nation’s satisfaction of the Rule 24(a) test for intervention reinforces its 

satisfaction of the parallel Rule 19(a) test.  

 

The Rule 19(a) inquiry parallels the Rule 24(a) analysis for intervention-as-of-right. 

Cascade Nat. Gas Corp. v. El Paso Nat. Gas Co., 386 U.S. 129, 134 n.3 (1967). Likewise then, a 

threatened economic injury provides a movant sufficient interest for Rules 24(a) and 19(a). 
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Utahns for Better Transp., 295 F.3d at 1115; WildEarth, 573 F.3d at 995. Furthermore, when a 

court’s decision may adversely impact future mining, the parallel test to Rule 19(a) for Rule 

24(a) is satisfied. Wildearth, 573 F.3d at 995-96; Jicarilla Apache Tribe v. Hodel, 821 F.2d 537, 

540 (10th Cir.1987); Kescoli v. Babbitt, 101 F.3d 1304, 1310-11 (9th Cir. 1996); Lomayaktewa 

v. Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975), cert. denied, 425 U.S. 903 (1976). The 

Nation satisfies Rule 24(a), and its satisfaction of the parallel Rule 19(a) test is reinforced here. 

II. Rule 19 Directs this Action’s Dismissal. 

The Nation is a required party pursuant to Fed. R. Civ. P. 19(a)(1)(B)(i). However, the 

Nation possesses and retains its sovereign immunity, and cannot be joined in this action. 

Furthermore, sovereign immunity is the dominant factor in the controlling Rule 19(b) analysis, 

Pimentel, 553 U.S. at 863-73, which directs dismissal of this action. Tenth Circuit stare decisis 

directs this result. E.g., Davis ex rel. Davis v. United States, 343 F.3d 1282, 1289-96 (10th Cir. 

2003), cert. denied, 542 U.S. 937 (2004); Davis v. United States, 192 F.3d 951, 957-62 (10th Cir. 

1999); Enterprise Mgmt. Consultants, Inc. v. United States, 883 F.2d 890, 892-94 (10th Cir. 

1989). Furthermore, the district court opinions within the Tenth Circuit that have applied 

Pimentel’s Rule 19(b) analysis in similar circumstances to this action—including this District 

Court’s opinion in the most-recent substantially similar case—also direct dismissal of this action. 

Pizarchik, 2012 WL 872622, at *5-*6; Northern Arapaho Tribe, 660 F.Supp.2d at 1278-85; 

United Keetoowah Band, 630 F.Supp.2d at 1303-05; see also ThreeStars Production Co., 2012 

WL 32916, at *2-*6 (dismissing action for failure to join tribe applying Tenth Circuit case law). 

A. The Nation is a required party here. 

Fed. R. Civ. P. 19(a)(1)(B)(i) states a required party is: 
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[a] person who . . . must be joined as a party if: . . . [] that person claims an 

interest relating to the subject of the action and is so situated that disposing of 

the action in the person’s absence may: [] as a practical matter impair or 

impede the person’s ability to protect the interest . . . . 

 

Id. A court cannot consider the merits of claimed interests. E.g., Pimentel, 553 U.S. at 864; Davis 

ex rel. Davis, 343 F.3d at 1291; Citizen Potawatomi Nation, 248 F.3d at 998, 999, n.1. 

Furthermore, an absent party must only show that it “claims an interest” that is neither 

“fabricated nor frivolous,”
6
 and that the “the disposition of the action in the person’s absence 

may [] as a practical matter impair or impede the person’s ability to protect the interest . . .”
7
 to 

demonstrate it is a required party. 

i. The Nation’s interests here are neither fabricated nor frivolous. 

The Nation’s critical interests attendant to its lease with the BNCC and the Permit are at 

the heart of this action. The Nation has attached substantial, detailed evidence to meet its burden 

of production, which “can be satisfied by providing affidavits of persons having knowledge of 

[its] interests . . . .” Citizen Band Potawatomi Indian Tribe v. Collier, 17 F.3d 1292, 1293 (10th 

Cir. 1994); Exs. A—K. The Nation maintains the lease with the BNCC—which is both a contract 

and conveyance of property interests—to receive royalties, collect taxes, promote its members’ 

and residents’ employment, and generate multiplier benefits in its economy worth hundreds of 

millions of dollars through 2016. Cicchetti Decl. ¶¶ 15-49; Shelly Decl. ¶ 10; Damon Decl. ¶¶ 

28-72. The lease is effectuated by the Permit. Cicchetti Decl. ¶¶ 9-10; Damon Decl. ¶ 7; Shelly 

Decl. ¶ 11. Without the Permit, the lease is essentially useless and devoid of value to the Nation. 

Shelly Decl. ¶ 20; Damon Decl. ¶ 7; Cicchetti Decl. ¶¶ 9-10.  

                            
6
 Citizen Potawatomi Nation, 248 F.3d at 997-98 (emphasis added); Davis, 192 F.3d at 959. 

7
 Fed. R. Civ. P. 19(a)(1)(B)(i) (emphasis added). 
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The BNCC is one of the largest single employers in the Nation, Pizarchik, 2012 WL 

872622, at *3, and its operations generate greater sales taxes and economic multiplier effects for 

the Nation. Cicchetti Decl. ¶¶ 17, 26-49; Damon Decl.¶¶ 58-71. The Nation’s interests as a 

sovereign government and civil regulatory authority are also at issue here. The Nation actively 

regulates and assists with the regulation of its lands here to make sure the BNCC complies with 

all environmental regulatory requirements. Etsitty Decl. ¶¶ 2-4; Shelly Decl. ¶ 6; Stucker Decl. 

¶¶ 3-10; Maldonado Decl. ¶¶ 6-8; Tom Decl. ¶¶ 3-10; Whitehorse-Larsen Decl. ¶¶ 2-9; White 

Decl. ¶¶ 3-9. The Nation relies on its royalties, taxes, and benefits from enhanced economic 

multiplier effects to perform essential governmental functions and provide social services. 

Cicchetti Decl. ¶¶ 43-47; Damon Decl. ¶¶ 73-80; Shelly Decl. ¶¶ 10-20.  

The Nation’s interests are stable and consistent. The Nation collects tens of millions of 

dollars annually from royalties, taxes, and other revenues associated with the lease and Permit. 

Cicchetti ¶¶ 24-27. And from prior years’ figures, the Nation projects its future revenues from 

the lease. Cicchetti Decl. ¶¶ 28, 35-41, 49; Damon Decl. ¶¶ 34-72. The Nation’s financial 

forecasting and budget needs rely upon the relative certainty it will continue collecting monies 

from the BNCC’s operations pursuant to the Permit. Pizarchik, 2012 WL 872622, at *3 (“The 

various types of income derived from the operation of the mine over the recent past years is a 

more than sufficient basis on which to project future expected income”); Cicchetti Decl. ¶¶ 15, 

22, 26-28, 42, 48-49; Damon Decl. ¶¶ 34-71. The Nation has collected value from the lease, and 

performed and planned government functions in reliance thereon, and its members have made 

livings from the operations here for over 50 years. Shelly Decl. ¶¶ 8, 21; Damon Decl. ¶ 77. The 

Nation’s interests related to this action are significant, consistent, and predictable. 
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ii. Disposition of this action in Plaintiffs’ favor will adversely impact, 

impair, or impede the Nation’s protection of its interests. 

 

A plaintiff’s request for injunctive relief that threatens an absent sovereign’s claimed 

interest makes disposition of an action capable of impairing or impeding that interest. Davis, 192 

F.3d at 959; Jicarilla Apache, 821 F.2d at 540; Kescoli, 101 F.3d at 1310-11; Lomayaktewa, 520 

F.2d at 1325. Here, Plaintiffs have requested: “[a]n injunction setting aside OSM’s approval of 

the extension of the Navajo Mine into Area IV North and remanding the matter to OSM . . . 

[and] [] [a] mandatory and permanent injunction prohibiting OSM from permitting any ground-

disturbing activity in Area IV North of the Navajo Mine . . . .” Compl. 22, ¶¶ C-D (emphasis 

added). Plaintiffs’ success here will necessarily disrupt the flow of the royalties, taxes, 

employment incomes, and economic multiplier effect benefits the Nation will otherwise realize. 

Disposition of this case, therefore, may as a practical matter impair or impede protection of the 

Nation’s interests related to the subject of this action. 

iii. The Nation’s interests are not otherwise adequately represented by 

existing parties in this action. 

 

For the United States or the BNCC to adequately represent the Nation’s interests, their 

interests must be “virtually identical” to the Nation’s. Sac and Fox Nation of Mo., 240 F.3d at 

1259-60; Wichita and Affiliated Tribes of Okla., 788 F.2d at 775; see also Enterprise Mgmt., 883 

F.2d at 894 (noting difference between United States' ability to adequately represent absent 

tribes' interest as plaintiff and situations implicating tribes' rights as sovereigns not to be sued 

without their consent); Pizarchik, 2012 WL 872622, at *4 (rejecting argument that United States’ 

and the Nation’s interests are “virtually identical”). This is a high standard, and this action does 

not present a scenario where the sovereigns’ interests are “virtually identical.” 
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As stated above, the United States is a large administrative government, with varied 

interests, which makes it unable to adequately represent absent tribes’ interests. Jicarilla, 131 

S.Ct. at 2327-28; Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992). Without any 

standards the Nation is aware of, the United States may choose to promote its varied interests 

over its duties to the Nation. Jicarilla, 131 S.Ct. at 2327-28. The United States’ relationship to 

the land, the people, and the lease here—historically and presently—is radically different from 

the Nation’s. The United States is not the beneficial owner of the land, or party to the lease 

agreement here. The United States is not the actual beneficiary of the functions and operations 

here. The United States does not pursue the Nation’s members’ rights and interests here as 

parens patriae. Thus, the United States’ interests are not “virtually identical” to the Nation’s 

interests threatened by this action. 

The BNCC cannot adequately represent the Nation’s interests. The fact that the Nation is 

lessor here and the BNCC is its lessee, and that the two are on opposite sides of a contractual 

agreement necessarily demonstrates that their interests cannot be “virtually identical.” Beyond 

this manifest difference, the Nation is a sovereign with profound interests in its homelands, 

where its people have resided since time immemorial. The BNCC, however, is a corporation that 

has interests in Navajo lands that are limited in scope and duration. The Nation cannot 

instantaneously re-employ its members if this action is disposed in Plaintiffs’ favor. The BNCC 

does not have the same property and contract rights at issue as the Nation. Nor does it have the 

same governmental interests of regulation and taxation as the Nation. It does not represent the 

Nation’s members’ interests as parens patriae. Thus, the BNCC’s and the Nation’s interests here 

are plainly not “virtually identical” for adequacy of representation. 
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Accordingly, as in Pizarchik, “the Nation claims an interest relating to the subject of this 

action and is so situated that disposing of the action in its absence may, as a practical matter, 

impair or impede its ability to protect that interest,” 2012 WL 872622, at *5, which makes the 

Nation a required party in the instant action pursuant to Fed. R. Civ. P. 19(a)(1)(B)(i). 

B. The Nation possesses sovereign immunity and cannot be joined in this action. 

The Nation is a sovereign, and like the United States, foreign nations, states, and 

territories, the Nation possesses immunity from suit. E.g., Kiowa Tribe of Okla. v. Manufacturing 

Techs., Inc., 523 U.S. 751, 754 (1998); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978); 

Fletcher v. United States, 116 F.3d 1315, 1324 (10th Cir. 1997). The Nation does not waive its 

sovereign immunity from suit, and cannot be joined in this action. E.g., Pizarchik, 2012 WL 

872622, at *2 (citing Santa Clara Pueblo, 436 U.S. at 55), Kiowa Tribe of Okla., 523 U.S. at 

754, Manygoats, 558 F.2d at 558, and Klein, 676 F.Supp.2d at 1215). Thus, joinder of the Nation 

in this action is not feasible. 

C. Rule 19(b) most appropriately directs this action’s dismissal. 

The Rule states: 

(b) When Joinder Is Not Feasible. 

If a person who is required to be joined if feasible cannot be joined, the court 

must determine whether, in equity and good conscience, the action should 

proceed among the existing parties or should be dismissed. The factors for the 

court to consider include: 

(1)  the extent to which a judgment rendered in the person's absence might 

prejudice that person or the existing parties; 

(2)  the extent to which any prejudice could be lessened or avoided by:  

(A)  protective provisions in the judgment;  

(B)  shaping the relief; or  

(C)  other measures;  

(3)  whether a judgment rendered in the person's absence would be adequate; and  

(4) whether the plaintiff would have an adequate remedy if the action were 

dismissed for nonjoinder. 

http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027325336&serialnum=1978114228&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C2885C6A&referenceposition=1675&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027325336&serialnum=1978114228&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C2885C6A&referenceposition=1675&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027325336&serialnum=1977122955&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C2885C6A&referenceposition=558&rs=WLW12.07
http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027325336&serialnum=2019951309&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C2885C6A&referenceposition=1215&rs=WLW12.07
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Id. A court must consider all relevant factors in its balancing test analysis. Pimentel, 553 U.S. at 

862-63. However, Pimentel makes clear that sovereign immunity is the dominant factor in the 

Rule 19(b) analysis. Id. at 865-66. Rule 19(b) most appropriately directs dismissal of this action. 

i. Pimentel is applicable to this action, controls the Rule 19(b) analysis, 

and makes this action’s dismissal the most appropriate disposition. 

 

Pimentel was an interpleader action, in which several parties were making claims against 

funds that were allegedly wrongfully taken by the Republic of the Philippines’ (“Republic”) 

former government. 553 U.S. at 855, 857-61, 871. The Republic claimed financial interests 

related to the action. Id. at 859-61, 871. Although the Republic claimed an interest related to the 

action, the Republic did not have claims directly against any party in the case. Id. at 861; In re 

Republic of the Phil., 309 F.3d 1143, 1152 (9th Cir. 2002); Merrill Lynch, Pierce, Fenner & 

Smith, Inc. v. Arelma, Inc., et al., No. CV00-595-MLR, 2004 WL 5326929, at *4-*5 (D. Haw. 

Jul. 12, 2004), rev’d on other grounds, 553 U.S. 851. 

Nor did any of the parties have claims directly against the Republic, because 

“interpleader is a hybrid civil action in which . . . claimants [are] invited, not summoned, to make 

a claim against the interpleaded fund.” Merrill Lynch, 2004 WL 5326929, at *5. When joinder 

was attempted by existing parties, the Republic successfully asserted sovereign immunity, and 

was dismissed from the action. In re Republic of the Phil., 309 F.3d at 1149-52. Thereafter, the 

Republic moved for dismissal pursuant to Rule 19; the issue proceeded all the way to the 

Supreme Court. The Supreme Court concluded that an absent sovereign with an interest related 

to the subject of an action has the right to intervene for the sole purpose of seeking dismissal, 

553 U.S. at 861-64, 868-69, 873; and held that a case is appropriately dismissed “where 
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sovereign immunity is asserted,[] the claims of the sovereign are not frivolous, [and] . . . there is 

a potential for injury to the interests of the absent sovereign.” Id. at 867. 

Here, As in Pimentel, the Nation has not asserted claims directly against any of the 

parties. Rather, like the Republic’s claimed interests arising from the account maintained by 

Merrill Lynch; the Nation has governmental, financial, and economic interests related to the 

subject of this action, which as a practical matter disposition of this action may impair or impede. 

Moreover, as in Pimentel, (and as in Pizarchik, 2012 WL 872622, at *2-*3, but unlike Klein, 676 

F.Supp.2d at 1215), rather than a third-party, the Nation itself has moved to limitedly intervene 

here, and is moving this Court to dismiss this action pursuant to Rule 19. Furthermore, unlike 

Klein, 676 F.Supp.2d at1215, but as in Pizarchik, 2012 WL 872622, at *3; the Nation has 

presented substantial, detailed evidence of its interests here through its pleadings and exhibits, 

Exs. A—K, which is like the Republic in Pimentel. See, e.g., Opening Brief for Arelma, S.A. and 

Philippine Nat’l Bank, 535 F.3d 1010 (9th Cir. 2008) (Nos. 04-16401, 04-16503, 04-16538). 

Thus, like Pizarchik, but unlike Klein, Pimentel is applicable to this action. The application of 

Pimentel to this action most appropriately directs dismissal. 

ii.  Sovereign immunity is the dominant factor in the Rule 19(b) analysis. 

 

The Supreme Court was unequivocal as to the impact of sovereign immunity in the Rule 

19(b) analysis. Id. at 865-66. Likewise, the Tenth Circuit has stated, “there is little room for 

balancing other factors set out in Rule 19(b), because immunity may be viewed as one of those 

interests compelling by themselves.” Enterprise Mgmt., 883 F.2d at 894 (internal quotation 

marks omitted). Sovereign immunity is a unique consideration that demonstrates “the fact that 

society has consciously opted to shield Indian tribes from suit without congressional or tribal 
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consent.” Wichita and Affiliated Tribes of Okla., 788 F.2d at 776.
8
 The significance of sovereign 

immunity largely circumscribes the discretion otherwise afforded to courts in the Rule 19(b) 

analysis. Enterprise Mgmt., 883 F.2d at 894; Kickapoo Tribe of Indians v. Babbitt, 43F.3d 1491, 

1497 (D.C.Cir.1995); Pizarchik, 2012 WL 872622, at *5; Northern Arapaho Tribe, 660 

F.Supp.2d at 1280. This Court must give the Nation’s sovereign immunity the greatest weight in 

its Rule 19(b) analysis; which, therefore, makes dismissal of this action appropriate. 

iii. The factors identified by Rule 19(b) lead to dismissal of this action. 

The first two factors of Fed. R. Civ. P. 19(b)(1) & (2) concern prejudice to absent and 

existing parties’ interests, and whether such prejudice is avoidable. Pizarchik, 2012 WL 872622, 

at *5. Analysis of these factors must give sovereign immunity cardinal weight. Pimentel, 553 

U.S. at 865-66; Enterprise Mgmt., 883 F.2d at 894. Importantly, dismissal with reliance on the 

first two factors has been affirmed because of the “‘strong policy favoring dismissal when a 

court cannot join a tribe because of sovereign immunity.’” Citizen Potawatomi Nation, 248 F.3d 

at 1001 (quoting Davis, 192 F.3d at 960). 

a. The first factor most appropriately directs dismissal. 

Analysis of the first factor follows the Rule 19(a) inquiry, which itself parallels the Rule 

24 test. Davis, 343 F.3d at 1291; Enterprise Mgmt., 883 F.2d at 894 n. 4. Furthermore, “where 

sovereign immunity is asserted, and the claims of the sovereign are not frivolous, dismissal of 

the action must be ordered where there is a potential for injury to the interests of the absent 

sovereign.” Pimentel, 553 U.S. at 867. As discussed above, the Nation satisfies the parallel Rule 

                            
8
 See also 4 J. JAMES WM. MOORE ET AL., MOORE’S FEDERAL PRACTICE ¶ 19.05[2][c], at 19-93 (3d ed. 2007) 

(“[C]ourts are reluctant to require the absentee to protect its own interest if intervention would result in the 

absentee’s waiving an immunity to suit”); 7 C CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL 

PRACTICE AND PROCEDURE § 1617, at 254 (3d ed. 2001) (“No doubt because of the sovereign-immunity concept, 

the application of Rule 19 in cases involving the government reflects a heavy emphasis on protecting its interests”). 
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24(a) and 19(a) tests. The Nation has legally protected, even vested protectable “property 

interest[s] in the sense of the due process clause.” American Greyhound Racing, Inc. v. Hull, 305 

F.3d 1015, 1023 (9th Cir. 2002). Thus, the first factor most appropriately directs dismissal.  

b. The second factor most appropriately directs dismissal. 

Analysis of the second factor is largely the same as that of Rule 19(a)(1)(B)(i), which is a 

determination of whether an absent party’s ability to protect its interests may as a practical 

matter be impaired or impeded by the action’s disposition. Pimentel, 553 U.S. at 869-70; 

Enterprise Mgmt., 883 F.2d at 894; Citizen Potawatomi Nation, 248 F.3d at 1001; Davis, 192 

F.3d at 960. Importantly, a sovereign’s choice not to consent to be joined cannot be considered 

as a mitigating factor against prejudice to its interests. Wichita and Affiliated Tribes of Okla., 788 

F.2d at 776; see also Navajo Tribe of Indians v. State of New Mexico, 809 F.2d 1455, 1472, n. 25 

(10th Cir. 1987) (noting courts’ considerations of availability to intervene would lead to 

impossibility of finding any required party to be indispensable); Northern Arapaho Tribe, 660 

F.Supp.2d at 1281 (“to argue that a sovereign can intervene to protect its interests would 

render Rule 19(b) almost completely nugatory”; quotation marks and citation omitted). 

As discussed above, Plaintiffs’ success here will adversely impact the Nation’s interests, 

and impair or impede protection of these interests. Plaintiffs have requested injunctive relief that 

will enjoin any activity and negate the prior regulatory work for revision of the life of the Permit 

within Area IV North. Compl. 22, ¶¶ C-D. The Nation’s incomes therefrom will necessarily be 

eviscerated by Plaintiffs’ requested relief; which is the essence of impairing their protection. 

Clearly, here, a judgment rendered in the Nation’s absence may prejudice its interests, which are 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1004365&docname=USFRCPR19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2019996992&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=7AB04A83&rs=WLW12.07
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both economic and of “historical and political significance.” Pimentel, 553 U.S. at 866. 

Accordingly, the second factor also most appropriately directs this action’s dismissal. 

c. The third factor supports dismissal of this action. 

The third factor concerns whether a judgment in the Nation’s absence will be “adequate” 

which “refers to the public stake in settling disputes by wholes, whenever possible” and the 

“social interest in the efficient administration of justice and the avoidance of multiple litigation.” 

Pimentel, 553 U.S. at 870 (internal quotation marks and citation omitted); Pizarchik, 2012 WL 

872622, at *6. The mere potential that a party may be exposed to further litigation and 

inconsistent judgments is prejudice that supports dismissal. Davis, 343 F.3d at 1292; see also 

Navajo Tribe of Indians, 809 F.2d at 1473 (noting avoidance of future suits justifies dismissal).  

As discussed, in the event Plaintiffs were successful, the Nation would not be bound by 

the judgment. However, the Nation would still be in concurrence with the March 16, 2012 

determination and revision to the life of the Permit related to operations in Area IV North. The 

Nation would then be placed “[into] the tribe to th[e] Hobson’s choice between waiving its 

immunity or waiving its rights not to have a case proceed without it” the doctrine and “policy of 

tribal immunity [is meant to avoid.]” Wichita and Affiliated Tribes of Okla., 788 F.2d at 776; 

Navajo Tribe of Indians, 809 F.2d at 1472, n. 25. In the Nation’s absence, a judgment would not 

be adequate. Furthermore, Judge Blackburn of this District Court most-recently concluded: 

“because of the preponderant overlay of sovereign immunity, I am compelled to conclude that it 

too weighs in favor of dismissal, although less heavily than the first two Rule 19(b) factors.” 

Pizarchik, 2012 WL 872622, at *6. Thus, the third factor most supports dismissal of this action. 

 

http://web2.westlaw.com/find/default.wl?mt=GovernmentContracts&db=1004365&docname=USFRCPR19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027325336&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=C50DA86D&rs=WLW12.07
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d. The fourth factor also supports dismissal of this action.  

Again, prejudice to an absent entity invoking sovereign immunity dominates the 

controlling Rule 19(b) analysis. Pimentel, 553 U.S. at 863-73. Sovereign immunity is a unique 

consideration, which outweighs a plaintiff’s lack of “a forum for definitive resolution of their 

claims” Id. at 872. A “plaintiff’s inability to obtain relief in an alternative forum is not as 

weighty a factor when the source of that inability is a public policy that immunizes the absent 

person from suit.” Davis ex rel. Davis, 343 F.3d at 1293-94; see also Lomayaktewa, 520 F.2d 

at1326-27 (dismissing action, despite plaintiffs’ lack of alternate relief). Such a result is not 

unusual when an absent sovereign’s interests are at issue. E.g., Navajo Tribe of Indians, 809 F.2d 

at 1473; Lac Du Flambeau Band of Lake Superior Chippewa Indians v. Norton, 422 F.3d 490, 

495 (7th Cir. 2005) (affirming dismissal on other grounds); Southwest Ctr. for Biological 

Diversity v. United States Bureau of Reclamation, 143 F.3d 515, 519-520, 522 (9th Cir. 1998) 

(same concerning states); Fitzgerald v. Unidentified Wrecked & Abandoned Vessel, 866 F.2d 16, 

17-18 (1st Cir. 1989) (affirming dismissal for failure to join Puerto Rico), overruled on other 

grounds, California v. Deep Sea Research, Inc., 523 U.S. 491, 501-09 (1998). 

Here, Plaintiffs’ disregard for the available federal administrative and Navajo Nation 

remedies further militates in favor of dismissal. This is especially significant in light of one of 

the Plaintiffs’ being “an all-Navajo organization,” Compl. ¶ 19, which is accordingly presumably 

aware of the full range of remedies otherwise available for Plaintiffs to challenge the Nation’s 

governmental subdivisions’ participation and concurrences in the revision to the life of the 

Permit for operations in Area IV North. Additionally, dismissal of this action pursuant to Rule 

19(b) would accomplish what the Rule is designed to do: protect a sovereign’s legally protected, 
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even vested property and contract interests that may otherwise be injured, impaired, or impeded 

in its absence. Davis, 343 F.3d at 1293-94; Wichita and Affiliated Tribes of Okla., 788 F.2d at 

777. Accordingly, the fourth factor supports dismissal of this action. 

D. Manygoats’ Rule 19(b) analysis is inapposite after Pimentel. 

 

Plaintiffs in Klein and Pizarchik largely relied on Manygoats to support their Rule 19 

arguments. E.g., Resp. Opp’n Am. Mot. Dismiss 7-15, Pizarchik, 2012 WL 872622 (No. 1:11-

243-REB-CBS). In Pizarchik, the only support Plaintiffs could muster for their side was a 1977 

case that does not even mention the words “sovereign immunity” in its Rule 19(b) analysis, 

much less consider the weight that should be given to it. Id. Indeed, it is not even clear that the 

Manygoats defendants raised the Nation’s sovereign immunity as a factor weighing in favor of 

dismissal. But in any event, the instant action squarely fits within the far-more-recent rubric of 

Pimentel and Davis, and its facts are readily distinguishable from those in Manygoats. To the 

extent that Manygoats is relevant at all in the Rule 19(b) calculus after Pimentel, it is to give 

truth to the Tenth Circuit’s observation that Rule 19(b) cases are different and each turns on its 

own peculiar facts. And on the facts of this case, as demonstrated by the Nation’s Exhibits 

attached hereto, Pimentel and Davis confirm that this action cannot in good conscience go 

forward without the Nation as a party. Accordingly, dismissal of this action is appropriate. 

CONCLUSION 

For the reasons set forth herein, the Nation moves this Court to limitedly intervene in this 

action pursuant to Fed. R. Civ. P. 24, but only to move this Court to dismiss this action. The 

Nation also moves this Court to dismiss this action pursuant to Rule 12(b)(7) for failure to join a 

required party pursuant to Rule 19, and any other relief this Court deems just and proper. 
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CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR 7.1.A 

Counsel certifies that the Navajo Nation conferred with counsel for Plaintiffs, who 

oppose the Nation’s motions. Counsel for the United States stated that the United States takes no 

position as to the Nation’s motions, but reserved the right to file a response. 

 

Respectfully submitted this 24th day of August, 2012. 

 NAVAJO NATION DEPARTMENT OF JUSTICE 

 HARRISON TSOSIE, ATTORNEY GENERAL  

 

 s/ Brian L. Lewis                                                             . 

 Brian L. Lewis, Attorney 

 BIA Club Building 

 Post Office Box 2010 

 Window Rock, Navajo Nation (Arizona) 86515 

 Telephone: 928/871-6933 / Fax: 928/871-6200 

 blewis@nndoj.org 

  

 Attorney for the Navajo Nation 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this 24th day of August, 2012, I electronically filed the foregoing THE 

NAVAJO NATION’S LIMITED MOTION TO INTERVENE AND MOTION TO 

DISMISS with the Clerk of the Court using the CM/ECF system, which will send notification of 

such filing to the following attorneys’ E-mail addresses: 

 

Kyle Tisdel 

tisdel@westernlaw.org 

 

Erik Schlenker-Goodrich 

eriksg@westernlaw.org 

 

Shiloh Hernandez 

hernandez@westernlaw.org 

 

Peter McVeigh 

peter.mcveigh@usdoj.gov   

 

 

 

 s/ Brian L. Lewis                                               

 Brian L. Lewis 
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EXHIBIT B 
 

DECLARATION OF ALBERT DAMON 



IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 1:12-cv-01275-JLK 

 

DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT, et al.,  

          

 Plaintiffs,    

       

v.           

  

KENNETH SALAZAR, et al.,    

 

 Defendants. 

 

 

 

______________________________________________________________________________ 

 

DECLARATION OF ALBERT DAMON 

______________________________________________________________________________ 

 

 

I, ALBERT DAMON, declare the following: 

1. My name is Albert Damon. I am an enrolled member of the Navajo Nation (“Nation”). I 

am the Director of the Navajo Nation Division of Economic Development. 

2. The Division of Economic Development is one of 10 administrative Divisions within the 

Nation’s government. The Division of Economic Development’s purpose is to promote 

conditions that are conducive to the development and growth of the Nation’s economy. 

3. The Division of Economic Development also produces information for the public 

concerning the Nation’s economic and social circumstances. The Navajo Nation’s 
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Comprehensive Economic Development Strategy,
1
 which incorporates statistics from 

federal, state, and tribal sources, is produced by the Division of Economic Development. 

4. The Division of Economic Development makes and enforces the Nation’s economic 

policies to regulate commerce, and it assists the Nation’s other administrative Divisions, 

offices, departments, and agencies, and the United States’ concurrent exercise of civil 

regulatory jurisdiction on the Nation, which is also referred to as the Navajo 

Reservation.
2
  

5. The Division of Economic Development collaboratively negotiates, executes, 

administers, and regulates the Nation’s leases of its lands with the other involved 

governmental subdivisions of the Nation, and if applicable, with the United States.
3
 

6. The Navajo Nation’s Division of Economic Development periodically reexamines the 

BHP Navajo Coal Company’s (“BNCC”) lease, which has existed since 1957, along with 

the Navajo Nation’s other involved Divisions, offices, and agencies to measure its 

compliance with the laws and continuing viability for the Navajo Nation.  

7. The Navajo Nation’s Division of Economic Development has advised the Navajo Nation 

to maintain the lease agreement with the BNCC, which is a contract and conveyance of 

its property rights, to continue to collect royalties, taxes, and promote the Navajo 

Nation’s members’ and residents’ employment. Furthermore, the BNCC’s operations 

conducted pursuant to this lease promote economic multiplier benefits in the Navajo 

Nation’s economy. I am aware of the legal action captioned above, and the Plaintiffs’ 

                            
1
 NAVAJO NATION DIV. OF ECON. DEV., 2009-2010 COMPREHENSIVE ECON. DEV. STRATEGY (2010) (hereinafter, 

“NAVAJO ECON. DEV. STRATEGY”). 
2
 NAVAJO ECON. DEV. STRATEGY at 16-18. 

3
 Id.; NAVAJO ECON. DEV. STRATEGY at 72, Table 1 (demonstrating types of lands in Navajo Nation, and Navajo 

Nation leases). 
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requested injunctive relief to prohibit the BNCC’s operations. Without the mining permit 

at issue in the current legal action, the lease agreement’s value to the Navajo Nation is 

nullified.  

8. To perform its particular functions attendant to administering the Navajo Nation’s lands, 

resources, and assets, the Division of Economic Development employs technical experts 

and contracts with private consultants (e.g., economists, financial analysts, experienced 

business professionals, and regulatory enforcement specialists), who provide input and 

advice concerning the promotion of the Navajo Nation’s best interests.  

9. With these technical experts’ input and advice, and the wealth of information at their 

disposal, the Division of Economic Development works collaboratively with the Navajo 

Nation’s other Divisions, offices, and agencies to responsibly foster greater economic 

development and growth within the Navajo Nation to ameliorate the Navajo Nation’s 

destitute poverty and improve the standards of living for the Navajo Nation’s enrolled 

members and residents.
4
 

10. The Navajo Nation is extremely poor, and its members’ and residents’ standards of living 

are very low in comparison to other jurisdictions within the United States.
5
  

                            
4
  NAVAJO ECON. DEV. STRATEGY at 16-18. 

5
 NAVAJO ECON. DEV. STRATEGY at 23 (providing per capita income and poverty rate), 119 (providing 

unemployment rates and income levels in surrounding states), Table 21 (demonstrating unemployment rates and 

income levels of surrounding states in comparison to Navajo Nation), 121, Table 22 (providing Navajo Nation data 

on employment an d income from 1990-97 to illustrate increasing trend in Navajo Nation unemployment), 122, 

Table 23A (providing illustration of Navajo Nation employment by sectors of the economy compared to those of 

Arizona and New Mexico), 123, Table 23B (presenting employment figures, number of employers, and total salary 

and benefits on the Navajo Nation by sectors of the economy), 128, Table 27A (providing data for poverty in the 

Navajo Nation, United States, Arizona, New Mexico, and Utah), 129, Table 27B (demonstrating Navajo Nation 

persons below the poverty level 1975-2005). 
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11. While the average unemployment rate throughout the United States is just under 8.5% 

(which is regarded as problematically high), the unemployment rate across the Navajo 

Nation—a jurisdiction slightly larger than West Virginia—is over 50%.
6
  

12. While about 15% of the population throughout the United States lives below the federal 

poverty level, in the Navajo Nation, the percentage of the population below the poverty 

level is somewhere between 33% and 37%.
7
  

13. For instance, the following tables are comparisons of the Navajo Nation’s economic and 

social conditions—as indicated by paragraphs 9 and 10—with certain states and cities 

also within the United States. Table 1 is a comparison of the Navajo Nation’s conditions 

with those of Arizona, California, Colorado, New Mexico, and Oregon. Table 2 is a 

comparison of the Navajo Nation’s conditions with those of the small town of Taos, New 

Mexico, and the cities of Durango, Colorado, Denver, Colorado, Portland, Oregon, San 

Francisco, California, and Flagstaff, Arizona.
8
 

Table 1 

                            
6
 Furthermore, according to the Division of Economic Development’s current internal measures, the unemployment 

rate in many areas of the Navajo Nation hovers around 70%, which is an unbelievably high unemployment rate 

relative to the unemployment rate throughout the rest of the jurisdictions within the geographical boundaries of the 

United States. See, e.g., American Community Survey (“ACS”) of the United States Census Bureau, which is 

available at: http://quickfacts.census.gov/qfd/index.html.  
7
 NAVAJO ECON. DEV. STRATEGY at 23; ACS, supra note 6. 

8
 Figures for the states, cities, and small town are provided by the most-recent ACS, supra note 6; NAVAJO ECON. 

DEV. STRATEGY supra note 5. 

Jurisdiction Unemployment 

Rate 

Poverty Rate Median 

Household 

Income 

Average 

Household 

Size 

Per Capita 

Income / 

Household 

Navajo Nation 50.52% 33—37% $31,502 3.59 $8,774.93 

Colorado 6.8% 12.2% $56,456 2.49 $22,673.09 

California 9.0% 13.7% $60,883 2.89 $21,066.78 

New Mexico 7.2% 18.4% $43,820 2.61 $16,789.27 

Oregon 8.7% 14.0% $49,260 2.45 $20,106.12 
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Table 2 

 

14. The difference between the Navajo Nation’s economic and social conditions and other 

places’ economic and social conditions is amazing. As demonstrated above, compared to 

other places that are geographically within the United States, the Navajo Nation is 

terribly poor, with very low standards of living and overall quality of life. 

15. In fact, by the numbers, the Navajo Nation is nowhere near places like Flagstaff, Denver, 

Durango, Taos, Portland, and San Francisco. 

16. To combat and attempt to ameliorate the Navajo Nation’s extreme poverty, the Navajo 

Nation leases portions of its lands for productive activities to collect rents, royalties, fees, 

and taxes; and to derive other associated economic multiplier benefits from such 

operations and activities.  

17. The Navajo Nation leases its lands, namely, the lands at issue here to the BNCC for 

economically productive operations.
9
 The Navajo Nation’s lease with the BNCC for coal 

                            
9
 See, e.g., NAVAJO ECON. DEV. STRATEGY at 35 (discussing large employers in Navajo Nation private sector), 52 

(discussing potential development and growth relative to Navajo Nation natural resources), 72, Table 1 

(demonstrating types of lands in Navajo Nation, and Navajo Nation leases). 

Jurisdiction / 

City / Small 

Town 

Unemployment 

Rate 

Poverty Rate Median 

Household 

Income 

Average 

Household 

Size 

Per Capita 

Income / 

Household 

Navajo Nation 50.52% 33—37% $31,502 3.59 $8,774.93 

Durango 4.5% 13.2% $69,681 2.2 $31,673.18 

Denver 7.8% 19.2% $45,501 2.23 $20,404.04 

Portland 8.8% 16.3% $48,831 2.25 $21,702.67 

San Francisco 7.1% 11.9% $71,304 2.31 $30,867.53 

Flagstaff 6.4% 19.4% $49,471 2.55 $19,400.39 

Taos 13.6% 30.8% $36,389 2.22 $16,391.44 
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mining operations is for the Navajo Nation to collect revenues generated by these 

operations. 

18. My declaration demonstrates that the Navajo Nation has fundamental interests in the 

action captioned above, and that Plaintiffs’ prevailing in this action will inflict great harm 

on the Navajo Nation.   

THE NAVAJO NATION’S ECONOMIC AND SOCIAL CONDITIONS 

19. The Navajo Nation is the largest American Indian Nation or Tribe in the United States in 

terms of land area. The Navajo Nation is slightly larger than the State of West Virginia, 

encompasses more than 27,000 square miles, and shares territory with the States of 

Arizona, New Mexico, and Utah. 

20. The Navajo Nation is the largest American Indian Nation or Tribe in the United States in 

terms population of enrolled members; with more than 300,000 enrolled members, who 

possess a unique legal and political status by virtue of their enrollment.
10

 

21. The Navajo Nation is extremely poor, and its members’ standards of living are among the 

absolute lowest in the United States. In fact, in economic terms, the Navajo Nation is one 

of the two poorest areas in the United States,
11

 with an unemployment rate that increased 

from 42.16% in 2001 to 50.52% in 2007.
12

   

                            
10

 UNITED STATES CENSUS BUREAU, FILES: 2010 AMERICAN COMMUNITY SURVEY AMERICAN INDIAN AND 

ALASKA NATIVE ALONE FOR SELECTED TRIBAL GROUPINGS (2011); ACS, supra note 6. 
11

 The other area is Shannon County, South Dakota, where the Oglala Lakota Nation and its people are located. E.g., 

ACS, supra note 6. 
12

 NAVAJO ECON. DEV. STRATEGY at 20. 
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22. Since the current national recession hit in late 2008, the Navajo Nation has suffered even 

more unemployment than the rest of the United States, particularly among younger 

Navajo People,
13

 who are often forced to move elsewhere.   

23. According to the ACS and the Navajo Nation’s figures, 36.76% of the population of the 

Navajo Nation lives below the poverty level.
14

 

24. Like the dreadful social statistics found throughout the rest of Indian Country that reflect 

extreme poverty and severe rates of social issues or maladies,
15

 the Navajo Nation is also 

plagued by drastically lower standards of living relative to other places within the United 

States and phenomenally higher rates of substance abuse, crime, and suicide.
16

  

THE NAVAJO NATION’S BUDGET 

25. The Navajo Nation’s Internal Fund Budget was approximately $169.8 million for 2008, 

and its External Budget Fund was approximately $408.6 million, for a total 2008 Budget 

of $578.4 million.
17

   

26. The Navajo Nation’s annual Internal Fund Budget and External Fund Budget are greatly 

impacted by coal mining leases and operations.
18

  

                            
13

 ACS, supra note 6. 
14

 NAVAJO ECON. DEV. STRATEGY at 23; see also ACS, supra note 6 (providing figure of 33%). 
15

 See generally STELLA U. OGUNWOLE, U.S. DEP’T OF COM., U.S. CENSUS BUREAU, WE THE PEOPLE: AMERICAN 

INDIANS AND ALASKA NATIVES IN THE UNITED STATES, CENSUS 2000 SPECIAL REPORTS (Feb. 2006), available at 

http://www.census.gov/population/www/socdemo/race/censr-28.pdf. 
16

 NAVAJO ECON. DEV. STRATEGY at 67-68 (providing data for education and health), 161-73, Tables 45-54 

(demonstrating data for dropout rates, scholarships, school enrollment, educational attainment, birth rates, infant 

mortality rates, homicide rates, suicide rates, and comparisons with United States and surrounding states). 
17

  NAVAJO ECON. DEV. STRATEGY at 96-97. 
18

 NAVAJO ECON. DEV. STRATEGY at 96-97, Table 10D (providing summary of Navajo Nation budget), 35 

(discussing large employers in Navajo Nation private sector), 52 (discussing potential development and growth 

relative to Navajo Nation natural resources), 72, Table 1 (demonstrating types of lands in Navajo Nation, and 

Navajo Nation leases). 
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27. External sources of revenue are primarily derived from federal and state grants, and some 

private funds. External Funds comprised about 71% of the Navajo Nation’s total 

revenues in FY 2009.
19

 

28. Of the internal revenue sources, revenue from natural resources associated with energy 

comprised about 80% of the gross revenue available for the General Fund Budget. In 

2006, approximately 1/3 of these revenues from natural resources associated with energy 

were from coal.
20

 

29. The BNCC is a major employer in the Northern and Eastern Agencies of the Navajo 

Nation. Approximately 85% to 87% of the BNCC’s employees are Native Americans, 

and the law of averages and surrounding demographics indicate that the grand majority of 

these employees are Navajos.
21

   

30. Coal revenue was the third most important projected revenue source in 2009, providing 

about 24% of the revenue for the Internal Budget.
22

  

31. Coal revenue was about 35.4% of the Internal Fund’s Gross Revenue in 2006.
23

  

32. The proportion of coal revenues that account for the Navajo Nation’s Internal Fund Gross 

Revenue has declined each year since 2007, from 34.6%, to 31.6% in 2008, and 24.3% in 

2009.
24

 

                            
19

  NAVAJO ECON. DEV. STRATEGY at 96-97. 
20

  NAVAJO ECON. DEV. STRATEGY at 98, Table 11 (providing Navajo Nation sources of general fund revenues). 
21

 NAVAJO ECON. DEV. STRATEGY at 37 (providing private employer figures; although, some of these Native 

American persons may not be Navajo). 
22

  NAVAJO ECON. DEV. STRATEGY at 98, Table 11. 
23

  Id. 
24

  Id. 
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33. While mining accounts for 3.77% of employment on the Navajo Nation,
25

 these relatively 

well-paying jobs account for 7.63% of the total income, salary and benefits earned on the 

Navajo Nation.
26

 

THE THREATENED INJURIES TO THE NATION FROM DISRUPTION  

OF THE BNCC’S OPERATIONS 

 

THE NAVAJO NATION WILL LOSE ROYALTIES  

IF PLAINTIFFS ARE SUCCESSFUL 

 

34. Disruption of the BNCC’s Navajo Mine would result in the Navajo Nation’s loss of coal 

royalties and revenues on approximately 53% of the coal mined on the Navajo 

Reservation.
27

  

35. Disrupting the BNCC’s operations would result in a loss of annual coal royalty revenues 

to the Navajo Nation of approximately $33 million.
28

 

36. For example, in 2007, the BNCC paid the Navajo Nation $28,069,346 in royalties.
29

 

37. The Navajo Nation’s loss of the BNCC’s royalties would be about 17% of the Navajo 

Nation’s 2008 Internal Fund gross revenues of approximately $197 million.
30

   

38. Furthermore, future potential expansions of coal production at the BNCC would not 

occur, which would exacerbate losses.
31

 

                            
25

 NAVAJO ECON. DEV. STRATEGY at 21 (providing per capita income), 122, Table 23A (providing illustration of 

Navajo Nation employment by sectors of the economy and per capita income, as compared to those of Arizona and 

New Mexico) .   
26

  NAVAJO ECON. DEV. STRATEGY at 122, Table 23A ($98,108,452 ÷ $1,285,855,868 = 7.63%). 
27

 NAVAJO ECON. DEV. STRATEGY at 35 (discussing large employers in Navajo Nation private sector), 37 

(providing private employer figures), 96-97, Table 10D (providing summary of Navajo Nation budget), 98, Table 11 

(providing Navajo Nation sources of general fund revenues).  
28

 The $33 million loss is calculated by multiplying 2008 coal revenues of $62.360 million by 53%, which 

represents the percentage of coal extracted from the BNCC’s Navajo Mine (9 tons out of 17 tons). This calculation 

is based on actual 2008 revenues provided by the NAVAJO ECON. DEV. STRATEGY at 98, Table 11, instead of 

projected revenues for 2009 provided in the same Table 11. 
29

 Navajo Nation Minerals Department, Fiscal Year 2007 Coal Revenues Spreadsheet (Nov. 30, 2007) (on file with 

Declarant). 
30

 NAVAJO ECON. DEV. STRATEGY at 98, Table 11. 
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THE NAVAJO NATION WILL LOSE TAXES IF PLAINTIFFS ARE SUCCESSFUL 

 

39. Disrupting the BNCC’s operations would result in a loss of annual taxes to the Navajo 

Nation. For instance, the BNCC’s royalty and tax payments together make up 

approximately 24.15% of the Navajo Nation’s Internal Budget.
32

   

40. The Navajo Nation collects a Possessory Interest Tax (“PIT”) on the taxable value of a 

possessory interest the Navajo Nation has granted for mining and other operations 

conducted on leased lands. The Navajo Nation’s PIT includes coal leases, rights-of-ways, 

and business site leases. 

41. The Navajo Nation’s PIT collected in 2008 was $31,501,790.
33

 

42. The Navajo Nation collects a Business Activity Tax (“BAT”) on gross receipts from the 

sale of goods and services within the Navajo Reservation. In other words, all goods and 

services produced, processed, or extracted within the Navajo Nation are taxed by the 

Navajo Nation. 

43. The Navajo Nation’s BAT collected in 2008 was $11,748,134.
34

   

44. The Navajo Nation collects a 4% sales tax from all sales of goods and services within the 

Navajo Nation.  

45. The Navajo Nation’s sales tax collected In 2008 (non-retail) was $19,157,089.
35

 

                                                                                        
31

 NAVAJO ECON. DEV. STRATEGY at 52 (discussing potential development and growth relative to Navajo Nation 

natural resources). 
32

 Compare NAVAJO ECON. DEV. STRATEGY at 37, 98, Table 11, with Navajo Nation Tax Commission Business 

Activity Tax Receipt Ledger (May 18, 2011) (on file with Declarant), and Navajo Nation Possessory Interest Tax 

Receipt Ledger (Nov. 1, 2010) (on file with Declarant). 
33

 NAVAJO ECON. DEV. STRATEGY at 100, Table 13. 
34

 Id. 
35

 Id. 
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46. The BNCC’s operations are on the leased lands, with associated rights-of-way, and pay 

sales taxes to the Navajo Nation. 

47. The BNCC paid the Navajo Nation $10,786,040 in taxes in 2007.
36

  

48. The BNCC paid the Navajo Nation a PIT of $6,000,000 in 2007.
37

  

49. The BNCC paid the Navajo Nation a BAT $4,786,040 in 2007. 

50. The BNCC, therefore, paid the Navajo Nation a total of $38,855,386 in revenues and 

taxes. 

51. The Navajo Nation’s total gross revenues used to support the Internal Budget for 2007 

were $160.9 million.
38

  

52. When divided by $160.9 million, the total the BNCC paid to the Navajo Nation of 

$38,855,386 equaled 24.15% of the Navajo Nation’s Internal Budget.   

53. Disrupting the BNCC’s operations (and limiting future potential expansions of 

production) would adversely affect all three of the Navajo Nation’s tax sources.   

54. Some portion of these three tax revenue sources would be lost, and all PIT, BAT, and 

sales taxes directly or indirectly associated with the BNCC’s operations would no longer 

be collected by the Navajo Nation. 

55. Furthermore, the BNCC’s workers might well be laid off, because if the BNCC’s 

operations were disrupted, the BNCC would no longer need such workers. These workers 

earned about $46 million in combined salary and benefits in 2008.
39

  

                            
36

 Business Activity Tax Receipt Ledger, supra note 32. 
37

 Possessory Interest Tax Receipt Ledger, supra note 32. 
38

 NAVAJO ECON. DEV. STRATEGY at 37, 98, Table 11. 
39

 NAVAJO ECON. DEV. STRATEGY at 37. 
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56. These workers will have less money to spend, which will result in less sales tax revenue, 

because these individuals will buy less goods and services.
40

 

57. Accordingly, disrupting the BNCC’s operations will adversely impact the Navajo 

Nation’s total BAT, PIT, and sales taxes collected. 

THE NAVAJO NATION WILL LOSE ADDITIONAL CONTRIBUTIONS AND 

ECONOMIC BENEFITS IF PLAINTIFFS ARE SUCCESSFUL 

 

58. In addition to the lost salaries, the BNCC provides substantial contributions to the San 

Juan United Way and Navajo United Way, which in 2007, totaled over $680,000. 

59. Furthermore, the BNCC provided over $100,000 in scholarships to Native American 

children in 2007,
41

 which would also likely all be lost by disruption of the BNCC’s 

operations. 

60. Applying the multiplier effects developed by the University of Nevada,
42

  the BNCC’s 

operations support greater than 400 additional jobs in the Navajo Nation’s economy. 

Most of the jobs in the Navajo Nation are in support industries for the mining industry.
43

 

Each dollar of the additional more than $40 million in salary and benefits would generate 

an additional $0.33 in personal income,
44

 or $13.2 million ($40 million multiplied by 

$0.33) in additional income for the Navajo Nation’s economy. 

                            
40

 Id. 
41

 Id. 
42

 CTR. FOR ECON. DEV’T IN THE DEP’T OF APPLIED ECON., UNIV. OF NEVADA RENO, CONTRIBUTIONS OF THE 

MOHAVE GENERATING STATION TO LOCAL ECONOMIES (UCED 2002/03-07, Technical Report, May 2002) 

(hereinafter, “UNIV. OF NEVADA RENO REPORT”). 
43

 NAVAJO ECON. DEV. STRATEGY at 20-21. 
44

 UNIV. OF NEVADA RENO REPORT Table 6. 
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61. Thus, the total lost direct and indirect income associated with closing the BNCC’s 

operations would be approximately $55 million per year if Plaintiffs were successful in 

this action. 

62. The BNCC primarily employs members of the Navajo Nation and the existing jobs at the 

mine are highly paid jobs. For individual employment, comparable jobs can be found at 

the Kayenta Mine owned by Peabody, which is also within the Navajo Nation. According 

to the University of Nevada Report, the average annual income for a mining job was 

$55,530.
45

   

63. Such employment is more than 2.75 times the median Navajo Nation annual household 

income of $20,005.
46

 

64. The loss of these jobs would be devastating, both directly and indirectly, to the Navajo 

Nation’s members and residents.  

65. As well, a substantial portion of the Navajo Nation’s tax receipts, income derived from 

royalties, and other revenues are associated with the BNCC’s operations. The Navajo 

Nation also taxes the BNCC’s and support industries’ transactions, which are goods and 

services purchases related to the BNCC’s operations.  

66. The BNCC also pays rights-of-way fees and purchases other resources from the Navajo 

Nation and its members. These sources of income are very important, and if the BNCC’s 

operations were disrupted, so too would the Navajo Nation’s revenue streams. This 

abrupt end would have devastating effects. 

                            
45

 Id. 
46

 Navajo Nation Division of Economic Development, http://www.navajobusiness.com/fastFacts/index.html. 

http://www.navajobusiness.com/fastFacts/index.html
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67. The Navajo Nation, namely through its Division of Economic Development, has been 

working steadily and diligently to improve its economic conditions and standards of 

living; especially in the Eastern and Northern Agencies, where the BNCC’s operations 

are located.  

68. Continuing and uninterrupted mine operations on the BNCC’s lease would produce 

substantial direct economic benefits (jobs and income) for the Navajo Nation.  

69. In addition to the direct jobs and income associated with the BNCC’s operations, the 

multiplier effects the Navajo Nation’s economy incurs from the BNCC’s operations are 

also very important for this depressed economy. For example, the loss of one job at the 

BNCC’s operations would likely result in the loss of additional jobs directly in the 

industries supporting mining.
47

  

70. There are also indirect job effects when the people directly employed spend their incomes 

for locally produced and/or sold goods and services. For example, each dollar of direct 

local expenditures associated with the BNCC’s operations (just as with other mining 

operations) generates an additional $1.50 in economic activity within the Navajo 

Nation.
48

  

71. As well, each $1 in the personal income earned at the BNCC’s operations adds $0.33 in 

additional indirect personal income in the Navajo Nation economy.
49

 

72. In the event the Plaintiffs in this legal action were successful, my recommendation would 

be to pursue whatever legal actions are necessary to promote the Navajo Nation’s 

                            
47

 UNIV. OF NEVADA RENO REPORT at 3-6, Table 6. 
48

 Id. 
49

 Id. 
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regaining the economic development and growth benefits associated with the Navajo 

Nation’s lease agreement with the BNCC and the BNCC’s operations. 

CONCLUSION 

73. The Navajo Nation’s protection and promotion of its critical interests related to the lease 

agreement with the BNCC is a high priority.  

74. This lawsuit, like others concerning the BNCC’s operations on the Navajo Nation’s 

leased lands, threatens the Navajo Nation’s an its members’ significant interests.  

75. The Plaintiffs’ success in this legal action would destroy the Navajo Nation’s interests 

connected to its lease with the BNCC.  

76. Such a scenario would not only destroy the Navajo Nation’s financial and economic 

interests, but would also further harm the Navajo Nation’s members’ and residents’ 

standards of living, and the overall social conditions of the Navajo Nation. 

77. Additionally, this would not be the destruction of a new, yet unrealized amount of value 

for the Navajo Nation; but rather this would be the destruction of value the Navajo 

Nation and its People have been deriving since 1957. 

78. This would also run contrary to the Navajo Nation’s sovereign status, as the Plaintiffs’ 

victory would in essence reverse the Navajo Nation’s officials’ determinations (and 

concurrences with the United States’ determinations) concerning the Navajo Nation’s 

lands and resources.  

79. Furthermore, because the Plaintiffs have not bothered to challenge the Navajo Nation’s 

determinations or threaten the Navajo Nation’s interests in the Navajo Nation’s existing 
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DECLARATION OF ALAN S. DOWNER  

______________________________________________________________________________ 

 

 

I, ALAN S. DOWNER, declare the following: 

1. My name is Alan S. Downer. I am Department Manager for the Navajo Nation 

(“Nation”) Historic Preservation Department (“NNHPD”), which is within the Navajo 

Nation Division of Natural Resources. I have a Bachelor's of Science Degree in Geology, 

a Master's Degree in Anthropological Archaeology, and a Ph.D. in Applied 

Anthropology.  

2. I have been a professional archaeologist for over 34 years. I have served in my present 

capacity as Department Manager for the NNHPD since June 24, 1986. As Department 

Manager, I am the Nation’s Tribal Historic Preservation Officer. I am a former Chairman 



of the Board of Directors of and remain a Member of the Board of Directors of the 

National Association of Tribal Historic Preservation Officers (“NATHPO”). 

3. Prior to being employed by the Nation, I was the Senior Archaeologist in the Western 

Division of Project Review of the Federal Advisory Council on Historic Preservation 

(“ACHP”). The ACHP’s regulations, Protection of Historic Properties, 36 C.F.R. Part 

800, implement Section 106 of the National Historical Preservation Act (“NHPA”), 16 

U.S.C. § 470 et seq. 

4. In 1996, the NNHPD’s designation as a Tribal Historic Preservation Office (“THPO”) 

was approved by the United States Secretary of the Interior pursuant to Section 

101(d)(d)(E) of the NHPA. 

5. As THPO, the NNHPD assumed the duties of the State Historic Preservation Offices in 

the Section 106 Process within the Navajo Nation. 

6. The NNHPD oversees compliance with the Nation’s laws and regulations, e.g., Navajo 

Nation Cultural Resources Protection Act, 19 N.N.C. § 1001 et seq., and federal laws 

such as the NHPA, its regulations at 36 C.F.R. Part 800—namely, 36 C.F.R. § 800.8, the 

National Environmental Protection Act (“NEPA”), 42 U.S.C. § 4321 et seq., and its 

regulations at 40 C.F.R. Part 40—namely 40 C.F.R. §§ 1502.25 and 1508.27. The 

NNHPD’s personnel also perform the Nation’s consultations with various state and 

federal agencies for purposes of cultural resources with respect to the Archeological 

Resources Protection Act (“ARPA”), 16 U.S.C. § 470aa et seq., the American Indian 

Religious Freedom Act (“AIRFA”), 42 U.S.C. § 1996 et seq., and the Native American 

Grave Protection and Repatriation Act (“NAGPRA”), 25 U.S.C. § 3001 et seq.  



7. The NNHPD is vigilant in its regulation of the Nation’s lands and resources to insure that 

they are protected and used optimally.   

8. A key regulatory role of the NNHPD is overseeing and insuring compliance with the 

Federal Regulations stated above in paragraph 3, for what is referred to as “section 106” 

compliance. Section 106 compliance is required for Environmental Analysis (“EA”) and 

Environmental Impact Study (“EIS”) approvals pursuant to NEPA, the NHPA, and the 

corresponding federal regulations stated above. Section 106 compliance is required to 

demonstrate an applicant’s and the federal government’s having adequately considered 

potential impacts on historic properties and cultural resources. Without section 106 

compliance, an EA or EIS will not be approved. Section 106 compliance is necessary for 

permit authorization to conduct mining operations within the Navajo Nation.  

9. The NNHPD’s Supervisory Archaeologist and Program Manager-Compliance Officer is 

Ron Maldonado, who participates in the federal regulatory team’s functions related to the 

BHP Navajo Coal Company’s (“BNCC”) Navajo Mine. The BNCC’s Navajo Mine is 

located on lands within the Navajo Reservation the Nation has leased for coal mining 

operations since 1957.  

10. As the NNHPD’s representative officer, Mr. Maldonado participated in the permit 

authorization for the BNCC to conduct mining operations in Area IV North of the lands 

the Nation leases to the BNCC. The BNCC had to take action to comply with Section 

106, and to demonstrate such compliance to the federal regulatory team and the NNHPD 

for its permit authorization to conduct mining operations in Area IV North of the lands 

the Nation leases to the BNCC. 
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DECLARATION OF STEPHEN B. ETSITTY  

______________________________________________________________________________ 

 

 

I, STEPHEN B. ETSITTY, declare the following: 

1. My name is Stephen B. Etsitty. I am an enrolled member of the Navajo Nation 

(“Nation”), and I am the Executive Director for the Navajo Nation Environmental 

Protection Agency (“NNEPA”). I have served in my current position for 8 years. 

2. The NNEPA regulates the activities within the Navajo Reservation that may have an 

impact on the environment and human health. The NNEPA works to protect the Nation’s 

human health, land, air, and water through reviewing environmental documents for 

proposed actions on the Navajo Reservation to ensure project proponents and the Nation 

have complied with Navajo and federal environmental laws and regulations to assess the 

impacts of proposed projects.  



3. The NNEPA consists of the Office of the Executive Director and four (4) other 

departments and 14 programs that monitor and regulate activities on the Navajo Nation. 

With the data collected and analyzed, the NNEPA provides public education, and 

enforces compliance with all environmental statutes and regulations. The NNEPA works 

actively, yet collaboratively with the United States Environmental Protection Agency and 

other federal agencies, and presents the Nation’s environmental concerns when these 

arise. Whenever the NNEPA determines that environmental requirements have not been 

satisfied, as the Executive Director, I have the authority to issue cease-and-desist orders, 

notices of violation, compliance orders, civil penalties and fines, or I take action in 

administrative and legal forums with the Nation’s Attorney General and the Department 

of Justice to ensure compliance with all environmental regulations. The NNEPA, with the 

Attorney General, also defends its determinations in administrative and judicial appeals.  

4. As the Executive Director, I oversee and perform the Nation’s regulatory functions 

concerning its environment, which includes the leased lands within the Navajo 

Reservation. Through my designee, Rita Whitehorse-Larsen, the NNEPA participates in 

the federal regulatory team’s functions concerning the BHP Navajo Coal Company’s 

(“BNCC”) mining operations at the Navajo Mine. The NNEPA assists in the Nation’s 

and the federal government’s determinations of the BNCC’s compliance with the Navajo 

Nation Environmental Policy Act, 4 N.N.C. § 901 et seq., National Environmental Policy 

Act (“NEPA”), 42 U.S.C. § 4321 et seq., and the Surface Mining Control and 

Reclamation Act (“SMCRA”), 30 U.S.C. § 1201 et seq., among others. I oversee the 



NNEPA’s work with the federal regulatory team to insure that the BNCC complies with 

Navajo and federal environmental regulations.  

5. The NNEPA participated in the federal regulatory team’s activities concerning the lands 

the Nation leases to the BNCC and the revision of the life of Federal Permit No. NM-

0003F (“Permit”) to provide for mining operations on 714 acres of Area IV North. I 

oversaw and approved the reviews, conducted by NNEPA personnel, of the BNCC’s 

materials demonstrating compliance with all environmental regulations when the 

authorization to revise the life of the Permit to conduct operations in Area IV North was 

still a contemplated mining action.  

6. I am also aware that the approval of the Permit’s authorization to now conduct operations 

in Area IV North has been challenged in a Federal District Court. In essence, this is a 

challenge to the United States’ and the Nation’s environmental regulatory determinations. 

Having knowledge of this matter, and having made and concurred in the regulatory 

compliance determinations, I disagree with the assertions put forth in this case, and the 

Plaintiffs’ attempt to indirectly thwart the NNEPA’s exercise of civil regulatory authority 

in a Federal District Court, and subvert the NNEPA’s ability to carry out its authorized 

functions in the future.  

7. If the NNEPA had determined otherwise, I would not have approved or concurred in the 

determinations made concerning operations in Area IV North. Instead, I would have 

exercised all authorities and avenues available to me as the NNEPA’s Executive Director 

to challenge determinations that were inconsistent with applicable environmental 

regulations and/or presented a significant threat to the Nation’s environment.  
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DECLARATION OF W. MIKE HALONA  

______________________________________________________________________________ 

 

I, W. MIKE HALONA, declare the following: 

1. My name is W. Mike Halona, I am an enrolled member of the Navajo Nation (“Nation”), 

and I am the Nation’s Land Department’s Manager. The Land Department is within the 

Nation’s Division of Natural Resources. I have served in my current position for 7 years. 

2. The Land Department’s central mission is to exercise its civil regulatory authority over 

the Nation’s surface lands to insure the optimum use of these lands for the benefit of the 

Nation’s members and residents, with non-mineral lease permits and rights-of-ways. The 

Land Department provides guidance to the Nation’s other governmental subdivisions and 

the United States federal government concerning the use of the Nation’s lands and their 

development or conservation. The Land Department also coordinates the Nation’s land 
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development regulation with the federal government, and when appropriate, with the 

states with which the Nation shares territory. 

3. The Land Department assists in the regulation of the lands the Nation has leased for coal 

mining operations since 1957, which the Nation maintains a lease agreement with the 

BHP Navajo Coal Company (“BNCC”) to conduct operations at the Navajo Mine. These 

lands are located entirely within the Navajo Nation’s Reservation boundaries. (However, 

the Land Department’s jurisdiction includes Executive Order lands.) The Nation’s leasing 

of these lands has provided for continuous coal mining for more than half-a-century. 

4. Along with other governmental subdivisions of the Nation, the Land Department actively 

assists in the regulation of these leased lands to insure that the BNCC is compliant with 

the Nation’s laws and federal regulations, and regularly participates in the Nation’s 

reviews the lease agreement with the BNCC to determine its net value to the Nation. 

5. The lands the Nation leases to the BNCC are divided into five administrative areas, and 

the Federal Permit No. NM-0003F (“Permit”) was recently revised to authorize 

operations to be conducted in Area IV North. The BNCC will now be authorized under 

the Permit to harvest 12.7 million tons of coal from 714 acres of Area IV. 

6. As the Land Department’s Manager, along with other Navajo Nation officials, I 

participate in the Nation’s determinations of the BNCC’s operations’ consistency with 

Navajo and federal laws and regulations. 

7. Moreover, as the Land Department’s Manager, I participate in the federal regulatory 

team’s activities concerning the lands the Nation leases to the BNCC. I assist in the 
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DECLARATION OF RON MALDONADO 

______________________________________________________________________________ 

 

 

I, RON MALDANADO, declare the following: 

1. My name is Ron Maldonado. 

2. I am the Supervisory Archaeologist and Program Manager-Compliance Officer with the 

Navajo Nation Historic Preservation Department (“HPD”). HPD is within the Navajo 

Nation Division of Natural Resources. I have a B.A. in Archaeology and Southwest 

Studies, and more than 35 years of professional experience in archaeology and cultural 

resource management. I first worked with Navajo Nation Cultural Resource Management 

Program in 1979, as a Supervisory Archaeologist, and I have been in my present position 

since 1998. 
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3. In my professional capacity, I oversee compliance with Navajo laws and regulations, e.g., 

Navajo Nation Cultural Resources Protection Act, 19 N.N.C. § 1001 et seq. (West 2008), 

and federal laws such as the National Historical Preservation Act (“NHPA”), 16 U.S.C. § 

470 et seq., its regulations at 36 C.F.R. Part 800—namely, 36 C.F.R. § 800.8, the 

National Environmental Protection Act (“NEPA”), 42 U.S.C. § 4321 et seq., and its 

regulations at 40 C.F.R. Part 40—namely 40 C.F.R. §§ 1502.25 and 1508.27. I also 

handle consultations with various state and federal agencies for purposes of cultural 

resources with respect to the Archeological Resources Protection Act (“ARPA”), 16 

U.S.C. § 470aa et seq., the American Indian Religious Freedom Act (“AIRFA”), 42 

U.S.C. § 1996 et seq., and the Native American Grave Protection and Repatriation Act 

(“NAGPRA”), 25 U.S.C. § 3001 et seq.  

4. I oversee “Section 106” compliance within the Navajo Nation, with HPD Manager, Dr. 

Alan Downer. Section 106 compliance is required for Environmental Analysis (“EA”) 

and Environmental Impact Study (“EIS”) approvals pursuant to NEPA, the NHPA, and 

the corresponding federal regulations stated above.  

5. Section 106 compliance is required to demonstrate an applicant’s and the federal 

government’s having adequately considered potential impacts on historic properties and 

cultural resources. Without Section 106 compliance, an EA or EIS will not be approved. 

Section 106 compliance is necessary for permit authorization to conduct mining 

operations within the Navajo Nation.  

6. The BHP Navajo Coal Company (“BNCC”) had to take action to comply with Section 

106, and demonstrate such compliance to the United States Office of Surface Mining 
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(“OSM”) and HPD for its permit revision and authorization to conduct mining operations 

in Area IV North.  

7. Area IV North is an administrative area within the lands the Navajo Nation leases to the 

BNCC for mining operations. These lands are located entirely within the exterior 

boundaries of the Navajo Reservation. Furthermore, these lands are trust lands that are 

for the Nation’s members’ use and administration, which is carried out by the Nation’s 

elected officials, appointed officials, and career technical professionals. Accordingly, as 

HPD’s representative officer, I participated intimately in the permit revision and 

authorization for the BNCC to conduct mining operations in Area IV North. 

8. I reviewed the materials concerning proposed mining operations within Area IV North 

that the BNCC submitted to the Navajo Nation and OSM. As HPD’s appropriate officer, I 

participated in the federal regulatory team’s functions concerning proposed mining 

operations in Area IV North, and acted to spot and address legal and regulatory issues 

presented by the BNCC’s operations. I then worked with the federal government’s 

agencies to ensure that the BNCC was required to take—and actually performed—all 

necessary actions to comply with Navajo and federal legal and regulatory requirements. 

HPD, like the Navajo Nation’s other regulatory bodies concerned here, determined that 

the BNCC had complied with all necessary legal and regulatory requirements. 

9. HPD is not a passive, potted-plant in the regulation of the Navajo Nation’s lands and 

resources generally, and certainly not concerning mining operations within the Navajo 

Nation. If HPD believed the BNCC or the federal government had failed to follow the 

law, HPD would challenge the BNCC’s permit authorization to conduct mining 
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DECLARATION OF BEN SHELLY 

______________________________________________________________________________ 

 

 

I, BEN SHELLY, declare the following: 

1. My name is Ben Shelly. I am the President of the Navajo Nation. 

2. The Navajo Nation is the largest American Indian tribe or nation within the geographic 

boundaries of the United States. The Navajo Nation spans more than 27,000 square miles, 

which is slightly larger than the State of West Virginia. The Navajo Nation has over 

300,000 enrolled members.    

3. As the President, I am the Chief Executive Officer  of the Navajo Nation’s Executive 

Branch, which is one of the Nation’s three branches of government (the other two being 

the Legislative Branch, or the Navajo Nation Council, and the Judicial Branch).  I 

exercise administrative authority over ten (10) governmental Divisions, which are the 

Divisions of Community Development, Diné Education, Economic Development,  
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General Services, Health, Human Resources, Natural Resources, Public Safety, Social 

Services, and Transportation, and four (4) Departments or Executive Offices, which are 

the Office of the Navajo Tax Commission, the Department of Justice, the Office of the 

Controller, and the Office of Management & Budget. 

4. Within the Division of Natural Resources are a number of key regulatory offices, 

departments, and agencies such as the Navajo Environmental Protection Agency, the 

Navajo Fish and Wildlife Agency, the Historic Preservation Department, and the 

Minerals Department. 

5. I also appoint officials to direct various offices, departments, and agencies such as the 

Office of the Attorney General, the Office of the Navajo-Hopi Land Commission, and the 

Office of the Navajo Tax Commission. 

6. Collectively, the Navajo Nation’s Divisions, offices, departments, and agencies exercise 

regulatory jurisdiction over the Navajo Nation’s lands and resources. Additionally, 

because the United States exercises concurrent civil regulatory jurisdiction within the 

Navajo Nation, the Navajo Nation’s Divisions, offices, departments, and agencies work 

collaboratively with the United States’ agencies, departments, and offices to ensure that 

legal and regulatory requirements are met.   

7. The BHP Navajo Coal Company (“BNCC”) conducts its mining operations at the Navajo 

Mine on lands the Navajo Nation leases to it specifically for such mining operations. The 

BNCC’s Navajo Mine is located entirely within the Navajo Nation’s boundaries.  

8. The lease agreement was originally entered into between the Navajo Nation and the 

BNCC’s predecessor, Utah Construction Company, on July 26, 1957. The Secretary of 
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the Interior approved this lease agreement on October 21, 1957.  The Navajo Nation and 

Utah Construction Company subsequently amended this coal mining lease four times—

October 18, 1957, October 24, 1961, March 29, 1965, and April 25, 1985—with all 

amendments approved by the Secretary of the Interior.   

9. I am aware that on May 15, 2012, the Plaintiffs in the action captioned above filed suit to 

challenge the Department of the Interior, specifically, the United States Office of Surface 

Mining Reclamation and Enforcement’s (“OSM”) authorization for the BNCC to conduct 

mining operations in Area IV North of the leased lands until 2016 pursuant to federal 

permit No. NM-0003F (“Permit”).   

10. I have conferred with the Directors of the Navajo Nation Divisions, offices, departments, 

and agencies that are most directly related to this action. These are the Divisions, offices, 

departments, and agencies that exercise regulatory jurisdiction and carry out the Navajo 

Nation’s policies concerning the BNCC’s mining operations at the Navajo Mine. Many 

of these same Divisions, offices, departments, and agencies work with the federal 

government in the concurrent regulation of lands and resources within the Navajo Nation. 

All of the Navajo Nation’s elected and appointed officials, career officers, and employees 

have conveyed to me that the Navajo Nation’s substantial institutional and economic 

interests as a sovereign government, party to the existing lease, lessor, and as parens 

patriae for its more than 300,000 enrolled members would be severely injured if the 

BNCC’s operations were hindered or shut down by the disposition of this action.  

11. The Navajo Nation collects tens-of-millions of dollars in revenues from the BNCC’s 

operations each year from royalties, taxes, and fees.  
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12. The Navajo Nation uses these revenues to provide essential governmental services (e.g., 

fire and public safety services) and necessary social services (e.g., Head Start and meals 

for poor and disabled senior citizens) to its members and residents.  

13. Furthermore, the BNCC’s operation employs nearly 500 people; and the vast majority of 

these persons are members of the Navajo Nation, who—along with their immediate and 

extended families—depend on the incomes they draw from employment with the mining 

operations on the Navajo Nation’s leased lands for survival.     

14. If the BNCC’s authorization to conduct mining operations within Area IV North of the 

lands the Navajo Nation leases to it precisely for these purposes were to be altered or 

undermined, the Navajo Nation’s members would lose their employment, and the Navajo 

Nation’s most vulnerable members and residents would be adversely impacted the most, 

in addition to the rest of the Navajo Nation. 

15. The Navajo Nation also actively regulates its lands and resources, and collaborates with 

the United States in its performance of concurrent regulatory functions. The Navajo 

Nation is not an absent third-party that approaches the issues of regulatory compliance 

within its boundaries passively.  

16. Instead, the Navajo Nation is active to ensure that its lands and resources are properly 

administered, and that the public’s welfare is protected and promoted by compliance with 

legal and regulatory requirements that govern activities such as the BNCC’s mining 

operations on the lands it leases for these purposes located entirely within the Navajo 

Nation’s boundaries.  
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17. I understand that the Navajo Nation’s Divisions, offices, departments, and agencies that 

perform regulatory functions here have determined that the BNCC complied with the 

legal and regulatory requirements necessary to conduct its mining operations within Area 

IV North of the lands the Navajo Nation leases to it for these purposes. 

18. The Directors of the Navajo Nation’s Divisions, offices, departments, and agencies have 

conveyed to me that Navajo Nation’s interests jeopardized by this action are crucial, and 

that the disposition of the instant action could greatly harm the Navajo Nation, its 

members, and its residents.  

19. I understand that the Navajo Nation’s exercise of its authorities as a sovereign 

government is being directly attacked by Plaintiffs in the instant action. I also understand 

that the Navajo Nation’s interests as a beneficiary of its fiduciary, the United States, are 

threatened by Plaintiffs’ action.  

20. Notably, I understand that the Navajo Nation’s contract and property rights in the existing 

lease agreement with the BNCC are jeopardized by this action, and its potential 

disposition in Plaintiffs’ favor. The Navajo Nation stands to lose the bargained for 

benefits it expects from conveying a leasehold interest in its lands here to the BNCC. 

21. The Navajo Nation, therefore, must act out of necessity to protect its vital interests as a 

sovereign government, party to the existing lease, lessor, and as parens patriae for its 

more than 300,000 enrolled members that will be adversely impacted by the disposition 

of this action in Plaintiffs’ favor.  
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DECLARATION OF GLORIA TOM  

______________________________________________________________________________ 

 

 

I, GLORIA TOM, declare the following: 

1. My name is Gloria Tom. I am an enrolled member of the Navajo Nation (“Nation”), and I 

am the Department Manager for the Nation’s Department of Fish & Wildlife 

(“NNDF&W”). The NNDF&W is within the Nation’s Division of Natural Resources. I 

have served in my current position for 14 years. 

2. The NNDF&W was established to conserve, protect, enhance, and restore the Nation’s 

fish, wildlife, plants, and their habitat through aggressive management programs. The 

NNDF&W does this for the spiritual, cultural, and material benefit of present and future 

generations of the Nation. The NNDF&W adopts and enforces policies, procedures, and 

regulations that protect the biological resources of the Nation. The Resources Committee 



of the Navajo Nation Council approved the Biological Resource Land Clearance Policies 

and Procedures that the NNDF&W currently applies and enforces to carry out its mission 

concerning land use planning and environmental regulatory compliance on March 13, 

2003, by Resolution No. RCMA-34-03.  

3. The NNDF&W’s central mission is to exercise its civil regulatory authority over the 

Nation’s lands and natural resources to ensure compliance with the Nation’s codes and 

federal environmental laws and regulations. The NNDF&W reviews projects and 

operations that occur within the Navajo Reservation. The NNDF&W assists in the 

regulation of development within the Nation, which includes, but is not limited to human 

activities that result in permanent structures, temporary, long-term, or repetitive 

disturbances to wildlife or their habitat, as defined by the Navajo Nation Code at 17 

N.N.C. § 500 et seq. The NNDF&W provides the framework for planning development 

projects, and performs site-specific planning to address wildlife resource issues and 

restrictions applied to protect the Nation’s resources. 

4. The NNDF&W coordinates its activities and the regulation of the Nation’s resources with 

the Nation’s other governmental subdivisions, the United States federal government, and, 

when appropriate, with the states with which the Nation shares territory. 

5. The NNDF&W assists in the regulation of the lands the Nation has leased for coal mining 

operations since 1957, which the Nation maintains a lease agreement with the BHP 

Navajo Coal Company (“BNCC”) to conduct mining operations. These lands are located 

entirely within the Nation’s Reservation boundaries. The Nation’s leasing of these lands 

has provided for continuous coal mining for more than half-of-a-century. 



6. Along with other governmental subdivisions of the Nation, the NNDF&W actively assists 

in the regulation of these leased lands to insure that the BNCC is compliant with the 

Nation’s laws, and federal laws and regulations. The NNDF&W is not merely a 

bystander or spectator in the Nation’s (and the federal government’s concurrent) 

regulation of Navajo lands and resources. The NNDF&W participated and assisted in the 

BNCC’s authorization to expand its operations on the lands the Nation leases to it for this 

purpose. 

7. The lands the Nation leases to the BNCC are divided into five administrative areas, and 

the Federal Permit No. NM-0003F (“Permit”) was recently revised to authorize 

operations to be conducted in Area IV North. The BNCC will now be authorized under 

the Permit to harvest 12.7 million tons of coal from 714 acres of Area IV. I am aware that 

the Plaintiffs in the case captioned above have challenged this revision and authorization.  

8. As the NNDF&W’s Department Manager, along with other Navajo Nation officials, I 

participate in the Nation’s determinations of the BNCC’s compliance with Navajo laws. I 

also participate in the federal regulatory team’s activities concerning the lands the Nation 

leases to the BNCC. I assist in the Nation’s and the federal government’s determinations 

of the BNCC’s compliance with the National Environmental Protection Act (“NEPA”), 

42 U.S.C. § 4321 et seq., and the Surface Mining Control and Reclamation Act 

(“SMCRA”), 30 U.S.C. § 1201 et seq., among others.  

9. My work with the federal regulatory team is to insure that the BNCC complies with 

federal regulatory requirements concerning the Permit, such as the requirements for 

expansion into Area IV North. I have been provided and have had access to the 
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DECLARATION OF FREDERICK H. WHITE 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 1:12-cv-01275-JLK 

 

DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT, et al.,  

          

 Plaintiffs,    

       

v.           

  

KENNETH SALAZAR, et al.,    

 

 Defendants. 

 

 

______________________________________________________________________________ 

 

DECLARATION OF FREDERICK H. WHITE 

______________________________________________________________________________ 

 

 

I, FREDERICK H. WHITE, declare the following: 

1. My name is Frederick H. White. I am an enrolled member of the Navajo Nation 

(“Nation”). I am the Executive Director of the Navajo Nation Division of Natural 

Resources. I have worked for the Nation for 36 years. I began working with the Nation in 

natural resource and land regulation and management on June 1, 1976. I served as the 

Deputy Division Director of Natural Resources from March 2004 to May 31, 2010. I 

have served in my current position as the Executive Director since June 1, 2010. 

2. The Division of Natural Resources is one of 10 administrative Divisions within the 

Nation’s government. The Division of Natural Resources’ purposes are “[t]o provide for 

the protection, restoration, conservation, management and sustainable development of all 
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Navajo natural, cultural and historic resources, under the guidance and direction of the 

People of the Navajo Nation and the Navajo Nation Council” and “[t]o ensure that the 

highest quality of natural, cultural and historic resources are available for the enjoyment 

and use of present and future generations of Navajo People.” 2 N.N.C. § 1902 (West, 

Westlaw through 2010). The Nation’s Fish & Wildlife Department, Historic Preservation 

Department, Land Department, and Minerals Department are within the Division of 

Natural Resources. 

3. The Division of Natural Resources assists the Nation’s other administrative Divisions, 

offices, departments, and agencies, and the United States in the concurrent exercise of 

civil regulatory jurisdiction on the Navajo Reservation. The Division of Natural 

Resources assists in determinations of compliance with Navajo laws that pertain to proper 

use of the Nation’s lands and resources, including the Navajo Nation Environmental 

Policy Act, 4 N.N.C. § 901 et seq., the Navajo Nation Comprehensive Environmental 

Response, Compensation and Liability Act, 4 N.N.C. § 2101 et seq., and laws specifically 

concerning leases, easements, rights of ways, and other surface activities within the 

Nation. 4 N.N.C. §§ 601-656. The Division of Natural Resources also assists in the 

Nation’s and the federal government’s determinations of compliance with the National 

Environmental Protection Act (“NEPA”), 42 U.S.C. § 4321 et seq., and the Surface 

Mining Control and Reclamation Act (“SMCRA”), 30 U.S.C. § 1201 et seq., among 

other laws and regulations. 

4. The Division of Natural Resources collaboratively negotiates, executes, administers, and 

regulates the Nation’s leases of its lands with the other involved governmental 
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subdivisions of the Nation, and if applicable, with the United States. The Division of 

Natural Resources periodically reexamines the BHP Navajo Coal Company’s (“BNCC”) 

lease, which has existed since 1957, along with the Navajo Nation’s other involved 

Divisions, offices, and agencies to ensure that the BNCC’s operations at the Navajo Mine 

are in compliance with all laws and regulations. The lands the Nation leases to the BNCC 

are located entirely within the Navajo Nation’s Reservation boundaries, and this lease 

agreement has provided for continuous mining operations for more than one half century. 

The Division of Natural Resources has advised the Nation to maintain the lease 

agreement with the BNCC to continue to collect royalties, taxes, and promote the 

Nation’s members’ and residents’ employment. 

5. The lands the Nation leases to the BNCC are divided into five administrative areas. The 

Federal Permit No. NM-0003F (“Permit”) was recently revised to authorize the BNCC to 

conduct mining operations on 714 acres of Area IV North and harvest 12.7 million tons 

of coal.  

6. I am aware of the legal action captioned above, and the Plaintiffs’ requested injunctive 

relief to prohibit the BNCC’s operations in Area IV North. The Nation’s lease with the 

BNCC for coal mining operations is for the Navajo Nation to collect revenues generated 

by these operations. Without the Permit, the lease agreement’s value to the Nation is 

nullified. Thus, the Plaintiffs’ requested relief threatens to deprive the Nation of several 

hundreds of millions of dollars in royalties, taxes, and other revenues.   

7. The Division of Natural Resources actively regulates and administers the Nation’s lands 

and resources, and its personnel have been intimately involved with the permitting 





 

 

 

 

EXHIBIT J 
 

DECLARATION OF RITA WHITEHORSE-LARSEN 



IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 1:12-cv-01275-JLK 

 

DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT, et al.,  

          

 Plaintiffs,    

       

v.           

  

KENNETH SALAZAR, et al.,    

 

 Defendants. 

 

 

______________________________________________________________________________ 

 

DECLARATION OF RITA WHITEHORSE-LARSEN  

______________________________________________________________________________ 

 

 

I, RITA WHITEHORSE-LARSEN, declare the following: 

1. My name is Rita Whitehorse-Larsen. I am an enrolled member of the Navajo Nation 

(“Nation”), and I am the Senior Environmental Specialist for the Nation’s Environmental 

Protection Agency (“NNEPA”) Office of Environmental Review (“EPAOER”). I have 

served in my current position for 6 years. 

2. The Nation’s Environmental Protection Agency regulates the activities within the Navajo 

Reservation that may have an impact on the environment. The EPAOER works to protect 

the Nation’s human health, land, air, and water through reviewing environmental 

documents for proposed actions on the Navajo Reservation to ensure the Nation has 

complied with Navajo and federal environmental laws and regulations to assess the 

impacts of proposed projects and to foster cooperation between local communities, 
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businesses, project sponsors, and appropriate NNEPA programs. The NNEPA consists of 

four (4) other departments and 14 programs that monitor and regulate activities on the 

Navajo Nation. With the data collected and analyzed, the NNEPA provides public 

education, and enforce compliance with all environmental codes and regulations. The 

EPAOER has regulatory, monitoring, and enforcement authority over all activities by all 

entities that relate to the Nation’s natural resources and the quality of the Nation’s 

environment. 

3. The EPAOER works collaboratively with the United States to perform environmental 

regulation, and presents the Nation’s environmental concerns when these arise. Whenever 

the EPAOER determines that environmental requirements have not been satisfied, as part 

of the NNEPA, with the EPAOER’s consultation, the Executive Director of the NNEPA 

issues cease-and-desist orders, compliance orders, civil penalties and fines, or takes 

action in administrative and legal forums with the Nation’s Attorney General to ensure 

compliance with environmental regulations. The EPAOER, with the Attorney General, 

also defends its determinations in administrative appeals.  

4. As the Senior Environmental Specialist for the EPAOER, I perform the Nation’s 

regulatory functions concerning its leased lands within the Navajo Reservation, and I 

participate in the federal regulatory team’s functions concerning the BHP Navajo Coal 

Company’s (“BNCC”) mining operations at the Navajo Mine. I assist in the Nation’s and 

the federal government’s determinations of the BNCC’s compliance with the National 

Environmental Protection Act (“NEPA”), 42 U.S.C. § 4321 et seq., and the Surface 

Mining Control and Reclamation Act (“SMCRA”), 30 U.S.C. § 1201 et seq., among 
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others. My work with the federal regulatory team is to insure that the BNCC takes all 

necessary actions to comply with Navajo and federal environmental regulations.  

5. I participated closely in the federal regulatory team’s activities concerning the lands the 

Nation leases to the BNCC and the revision to the life of Federal Permit No. NM-0003F 

(“Permit”) to provide for mining operations on 714 acres of Area IV North. I reviewed 

the BNCC’s materials demonstrating compliance with all environmental regulations 

when expansion into Area IV North was still a contemplated mining action. I am 

thoroughly aware of this matter. 

6. I am also aware that the authorization of the Permit’s revision concerning Area IV North 

has been challenged in the legal action captioned above. In essence, this is a challenge to 

the United States’ and the Nation’s environmental regulatory determinations, with which 

I assisted and concurred. 

7. Consistent with its legal authorities and obligations, were the EPAOER to have disagreed 

with the determination of environmental regulatory compliance and conducting 

operations in Area IV North, I would have lodged such objections with the United States 

and made the Nation’s other regulatory bodies and the Attorney General aware. This 

would be a standard protocol for the NNEPA and the EPAOER.  

8. If such deficiencies were not addressed, consistent with the EPAOER’s protocols, I 

would have challenged the determination and authorization with the Nation’s Attorney 

General in all available forums.  

9. However, because I was closely involved in the regulatory functions as the Senior 

Environmental Specialist for the EPAOER and in my interactions with the federal 
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DECLARATION OF JOHN STUCKER 



IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 1:12-cv-01275-JLK 

 

DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT, et al.,  

          

 Plaintiffs,    

       

v.           

  

KENNETH SALAZAR, et al.,    

 

 Defendants. 

 

 

______________________________________________________________________________ 

 

DECLARATION OF JOHN STUCKER 

______________________________________________________________________________ 

 

 

I, JOHN R. STUCKER, declare the following: 

1. My name is John R. Stucker. 

2. I am the Principal Mining Engineer with the Navajo Nation’s Surface Mining Program 

(“NNSMP”). I have performed the duties of this position since the year 2000. Prior to 

becoming the Principal Mining Engineer, I had worked in the mining industry for 29 

years since having graduated with a B.S. in Mining Engineering from the University of 

Missouri-Rolla in 1971. 

3. The NNSMP is within the Navajo Nation Minerals Department, which is within the 

Navajo Nation Division of Natural Resources. The NNSMP assists in the regulation of 

surface mining operations on the Navajo Nation. The NNSMP performs the Navajo 
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Nation’s functions to ensure that mining operations within the Navajo Nation comply 

with Navajo law, see, e.g., 18 N.N.C. § 1 et seq. (West, Westlaw through 2010) 

(providing laws that govern mining operations within the Navajo Nation), and federal 

laws—namely, the Surface Mining Control and Reclamation Act (“SMCRA”), 30 U.S.C. 

§ 1201 et seq. 

4. The NNSMP conducts and assists the United States Office of Surface Mining 

Reclamation and Enforcement (“OSM”) offices with mine inspections, Navajo-to-

English translations, permit application reviews, and existing-permit revision reviews. 

5. The NNSMP independently reviews the materials concerning mining operations within 

the Navajo Nation that companies—such as the BHP Navajo Coal Company—submit to 

the OSM, and provides comments when the NNSMP finds a legal or regulatory 

deficiency in such materials. Otherwise, the NNSMP foregoes commenting. 

6. The NNSMP also works with the OSM pursuant to a Grant & Cooperative Agreement 

(Grant No. S12AP20006) that was executed by the Navajo Nation and the OSM on April 

17, 2012. (A copy of this Grant & Cooperative Agreement is on file with the NNSMP, 

and can be provided upon request.) This Grant & Cooperative Agreement promotes the 

following: the NNSMP’s assisting OSM with permit reviews, mining inspections, and 

other enforcement activities on the Navajo Nation; the NNSMP’s acquiring primacy over 

regulatory functions; the NNSMP’s assuming responsibility for enforcing SMCRA on the 

Navajo Nation; the NNSMP hiring staff to reinforce its exercising primacy and full 

enforcement of federal regulatory requirements (in addition to Navajo regulatory 
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requirements); and the NNSMP’s administering Navajo and  SMCRA regulation into the 

future.     

7. The NNSMP, along with other Navajo Nation offices and agencies, participates in the 

federal regulatory “team’s” functions concerning mining operations. The flow of 

information between the NNSMP and the federal government’s agencies is relatively 

fluid and rapid. This dynamic allows the NNSMP and the federal government to spot and 

address legal and regulatory issues ahead of time, and then work together to ensure that 

companies such as the BHP Navajo Coal Company take all necessary actions to comply 

with Navajo and federal legal and regulatory requirements. 

8. The NNSMP is not merely a bystander or a passive participant in the regulation of 

mining operations within the Navajo Nation. For instance, if the NNSMP were to find a 

legal or regulatory deficiency in materials that a company were to submit to the federal 

government (namely, for this matter, the BHP Navajo Coal Company), and provide 

comments to this effect to the federal government, only to have the federal government 

not require that such deficiencies be remedied; then the NNSMP would direct the Navajo 

Nation Attorney General to challenge the federal government’s determination and action 

in all relevant administrative and adjudicatory forums. 

9. The NNSMP does not, however, have reason to make such a direction to the Navajo 

Nation Attorney General very often, because the NNSMP works intimately with the 

federal government in the regulation of mining operations within the Navajo Nation. 

10. The NNSMP does not have a reason in the action captioned above to make comments to 

the federal government, nor to direct the Navajo Nation Attorney General to take action 
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