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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 12-80061-CR-KMW 

 

 

UNITED STATES OF AMERICA, 

 

 Plaintiff, 

 

v. 

 

DAVID ROGER CYPRESS, 

 

 Defendant. 

______________________________/ 

 

DEFENDANT’S MEMORANDUM IN SUPPORT 

OF A REASONABLE SENTENCE 
 

 Defendant, DAVID ROGER CYPRESS
1
, (“David”), by and through undersigned 

counsel, and pursuant to 18 U.S.C. §3553(a), files this Memorandum in Support of a Reasonable 

Sentence, all facts and circumstances considered. 

I. FACTS AND PROCEDURAL HISTORY 

 Following several meetings with the Government, on March 22, 2012, David, a member 

of the Seminole Tribe of Florida (“STOF”), formally signed a plea agreement in which he 

acknowledged his criminal conduct and agreed to plead guilty to a one (1) count Information.  

On March 30, 2012, David was charged by Information with one (1) count of filing a false tax 

return, in violation of 26 U.S.C. § 7206(1).  Undersigned counsel signed the plea agreement on 

April 2, 2012 in open Court at the time of David’s voluntary surrender and initial appearance.  

David has been on a signature bond without incident since his initial appearance. 

 

                                                           
1
 David is not to be confused with Billy Cypress, the former chairman of the Miccosukee Tribe.  

Case 9:12-cr-80061-KMW   Document 24   Entered on FLSD Docket 08/01/2012   Page 1 of 20



2 

 

II. INTRODUCTION 

 Filing a false tax return is a serious federal offense. David is mindful that his conduct and 

the negative impact of his actions are not to be taken lightly. While David recognizes he has pled 

guilty to one (1) count of filing a false tax return and that he will be punished for his crime, there 

are mitigating factors, including cultural and socioeconomic circumstances, which he 

respectfully brings to the Court’s attention for its consideration in fashioning an appropriate 

sentence. Indeed, as the Great Chief Justice John Marshall explained 181 years ago, the 

relationship between the federal government and the nation’s Indian Tribes is “perhaps unlike 

that of any other two people in existence.”  Cherokee Nation v. Georgia, 30 U.S. 1, 16 (1831).  

So true—even today, as the Court will see. 

III. ADVISORY GUIDELINE CALCULATIONS 

 The Government and David agree that, pursuant to United States Sentencing Guidelines 

Manual sections 2T1.1 and 2T4.1, the base offense level in this case is sixteen (16), (Presentence 

Investigation Report, “PSR,” ¶ 3),
2
 and the offense level is increased by two (2) levels, pursuant 

to section 2T1.1(b)(2). (See PSR ¶ 24). The Government and David further agree that, because 

David “has clearly demonstrated acceptance of responsibility for his offense[,]” the offense level 

is decreased by two (2) levels, pursuant to section 3E1.1(a). (See PSR ¶ 30). And because David 

assisted authorities and timely notified the Government of his intention to plead guilty, the 

offense level is further decreased by one (1) level. (See PSR ¶ 31). These adjustments result in a 

total offense level of fifteen. (See PSR ¶ 32). 

                                                           
2
 As noted in the PSR, the relevant amount of loss resulting from the offense committed in this 

case is more than $80,000 and less than $200,000. (PSR ¶ 3). Pursuant to section 2T4.1 (Tax 

Table) of the Sentencing Guidelines Manual, this range corresponds to a base offense level of 

sixteen. (See U.S. Sentencing Guidelines Manual § 2T4.1). 
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 For David, who has no Criminal History Points and a Criminal History Category of I, 

(see PSR ¶ 40), the Guidelines Manual suggests an advisory range of eighteen (18) to twenty-

four (24) months’ imprisonment. (Accord PSR ¶ 75). For the reasons that follow, David 

respectfully moves this Court for a Downward Variance based upon the specific facts and unique 

circumstances leading to the commission, investigation and prosecution of this offense. 

IV. REQUEST FOR A REASONABLE SENTENCE 

 For David, The Guidelines Manual mechanistically recommends an advisory range of 

eighteen (18) to twenty-four (24) months’ imprisonment.  However, as this Court well knows, 

“The Guidelines are not only not mandatory on sentencing courts; they are also not to be 

presumed reasonable.” Nelson v. United States, 555 U.S. 350, 352 (2009) (emphasis in original); 

see also Covington v. United States, 556 U.S. 1123, 1123 (2009) (vacating judgment and 

remanding for further consideration in light of Nelson); see also Bain v. United States, 556 U.S. 

1218, 1218 (2009) (same).  

The Supreme Court made it clear that a District Court’s exclusive reliance on a 

Sentencing Guideline calculation is erroneous, and that a lawful sentence may not be imposed on 

the assumption by the District Court that the Sentencing Guidelines calculation is reasonable. 

See Nelson, 555 U.S. at 352 (Reversing and remanding for resentencing where the sentencing 

judge erroneously applied “a presumption of reasonableness to [Defendant’s] Guidelines 

range.”). 

 David respectfully contends that, based on the facts and circumstances of this case, and in 

light of the factors enumerated in 18 U.S.C. § 3553(a), he receive “a sentence sufficient, but not 

greater than necessary,” to comply with the purposes of sentencing enunciated in section 

3553(a)(2), which provides that the Court shall fashion a sentence that:  
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(A) [] reflect[s] the seriousness of the offense, to promote respect 

for the law, and to provide just punishment for the offense;  

(B) [] afford[s] adequate deterrence to criminal conduct;  

(C) [] protect[s] the public from further crimes of the defendant; 

and  

(D) [] provide[s] the defendant with needed educational or 

vocational training, medical care, or other correctional treatment in 

the most effective manner[.] 

Based on the following mitigating factors and circumstances, this Court can fashion a sentence 

that will achieve all its sentencing goals by sentencing David to three (3) years probation, a 

special condition of which would be four (4) months home detention with electronic monitoring, 

and 100 hours, per year, of community service while on probation. 

V. MITIGATING FACTORS 

 A. Unique Circumstances: David’s Upbringing and his Tribal Community Ties 

1.  Life on “The Rez”
3
 

The members of STOF are descendants of the Creek people, whose unique confluence of 

culture and circumstances can be traced back at least 12,000 years.  For much of their existence, 

the Seminoles lived on the fringes of society. The Seminoles began the 20th century where they 

had been left at the conclusion of the Seminole Wars,
4
 in abject poverty, hiding out in remote 

areas in the wet wilderness of South Florida now known as the Everglades.
 5

 There they managed 

                                                           
3
 “The Rez” is the pejorative term coined by American Indians which refers to the land – 

possession (but not ownership) of which was ceded by the great United States of America to and 

on which all American Indians were required to live as an alternative to roaming free in their 

ancestral lands, thus diminishing any opportunity to maintain their traditional, simple, 

subsistence farming, hunting and trapping culture. 
4
 A series of conflicts between the Seminoles and non-Indian Americans during the 19th century. 

5
 "The Seminole[s] have been driven into [the] most inhospitable swamps. . .[r]obbed of all 

security. . .[e]ducation has made no mark on their mind. . .[t]he children of warriors have become 

drunkards and beggars." Roy Nash, Survey of the Seminole Indians of Florida, §8, p. 41 (1931). 
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to live off the land, maintaining minimal contact with the outside world. Hunting, trapping, 

fishing, and trading with non-Indians at frontier outposts provided the Seminoles with their only 

significant economic enterprise of the era. The United States Government’s "drain-the-

Everglades" program forever adversely altered the cultural, sociological, and ecological lives of 

the Seminoles. 

Seminole cultural, religious, recreational, and commercial endeavors are all dependent on 

a healthy Everglades ecosystem.  Poor crops, less fish and game, droughts, and other calamities 

heaped enormous pressure on the Seminoles. With the shrinking wilderness no longer offering 

adequate sustenance, by the 1920s many Seminoles lived as tenants on lands where they became 

the many “Indian” tourist attractions which sprouted up across South Florida. The Seminoles 

took to small-time tourism ventures including alligator wrestling shows, airboat rides, roadside 

arts and crafts booths, and village tours, which became the staple of the Tribal economy. 

Unfortunately, the minimal benefits provided by this unique economy did not hide the fact that it 

was the Seminole culture and its people that became saleable and exploitable.  The proud 

Seminoles became a child-like tourist attraction spectacle, patronized by a paternalistic Federal 

government. 

By the early 1980s, legal gaming (Bingo) found its way on to the Seminole reservations 

and fueled an unparalleled, rags-to-riches, influx of money into “The Rez.”  The “real” impact 

from the gaming driven economic boom has caused far more harm than good.  According to the 

final report of the National Gambling Impact Study Commission, which examined the legal and 

factual study of the socioeconomic impacts of gambling on federal, state, local, and American 

Indian tribal governments, the rates of poverty and unemployment among American Indians are 

the highest of any ethnic group in the United States.  Nat’l Gambling Impact Study Comm’n, 
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Final Report, p. 6-5, Issued June 1999.  Incredibly increased rates of alcoholism, substance 

abuse, unemployment, teenage pregnancies, and lack of formal education left life on “The Rez” 

in a state of socioeconomic and cultural disarray.   Seminoles like David, who grew up 

impoverished, had to deal with the rapid economic changes, and overwhelming financial 

responsibilities,
6
 that swept through the culture.  

The post-gaming era jet propelled the unprepared Seminoles into unchartered waters, 

confronting them with astonishing wealth, something foreign to their culture, and an 

accompanying need to assimilate, to some degree, with the non-Indian American approach to 

economics and finance.  “Cultural assimilation” is another factor this court may consider in 

fashioning a reasonable sentence. See United States v. Lipman, 133 F.3d 726, 731 (9th Cir. 

1998).  In the midst of the Seminole’s thirty-year mercurial ride from the Stone Age to the 

“Golden Age,” the Seminoles were never taught, nor have they learned, the fundamental 

principles underlying a sustainable, “dollar driven,” economy.  Historically, the United States 

Government has taken a “paternalistic” approach to the American Indians, viewing them as 

“dependent people”
7
— taking their land and holding it in perpetual trust, forcing them on 

Reservations, and allowing, while “regulating” at the same time gaming,
8
 all of which has 

encroached on and eroded their otherwise simple non-monetary culture.  The United States 

Government gave the STOF a 24-carat gold Schwinn two-wheeler but neglected to show – or 

teach – the Seminoles and their leaders how to ride the bicycle down from the top of the 

mountain.  It is no wonder that David Cypress crashed. 

                                                           
6
 While a member of the STOF Council, David was earning approximately $500,000 annually 

(PSR ¶ 60) in addition to his monthly “per capita” dividend.  David was ill prepared to manage 

any money, much less the Midas-like sums legally available to him in Discretionary Funds. 
7
 Heckman v. United States, 224 U.S. 413, 436 (1912) 

8
 See Indian Gaming Regulatory Act, 25 U.S.C.A. §2701 et seq.  
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Elementary school children and their family distain the need for the “white man’s” 

education because even the Seminole children “know how much they are worth.”
9
 Very few 

Seminole students choose to attend college—although, if they do, all their costs (tuition, room, 

board, and living expenses) are paid outright by the STOF. There are no student loans on “The 

Rez.” Sadly, college, an experience that most non-Indian Americans use to mature into 

adulthood and acquire the education and skills needed to become employable, productive 

members of society, is not of importance to the Seminoles.  At nighttime, classrooms on “The 

Rez” are occasionally used to provide rudimentary money management and basic life skills 

courses
10

 to half-empty rooms of “gray-haired elders” who have no concept of the value of a 

dollar. Who can blame them?
11

  The Seminoles have a well-documented history and culture 

which never needed money. Money and its value is not seen in the same light as most non-Indian 

Americans view it.  With family trips to casinos serving as the routine activity for most families, 

and no need for financial accountability or savings, it is no surprise that many Seminoles find 

themselves in dire straits and look to Tribal leaders like David for support, both financially and 

otherwise. 

 

                                                           
9
 By 2001, STOF members saw gaming profits reaching $300 million annually. Sharing the 

wealth amongst every enrolled Seminole with monthly dividends provided a family of four a 

yearly income of $96,000. Although a carefully guarded “secret,” today every Seminole family 

of four receives taxable dividends of approximately $30,000 per month (a portion of each under-

eighteen year old child’s dividend is put “in trust” for them). 
10

 It is not uncommon for Seminole adults to be unfamiliar with the purpose of a checkbook, 

methods and reasons for saving money, or how to pay monthly bills, despite the fact that their 

household may receive over $200,000 each year in “per capita” dividends from gaming 

revenues. 
11

 “The promotion of economic and social well-being is the responsibility of the federal 

government.  All observers agree that, in this regard, the federal government’s record has been 

poor, at best.” Nat’l Gambling Impact Study Comm’n, Final Report, p. 6-5, Issued June 1999. 

Not much has changed today. 
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2. David’s Life and Personal Accomplishments 

David was born on August 5, 1951, in Ft. Lauderdale, Florida. His parents Jimmie 

Cypress and Mary Cypress never married.  Both parents are deceased—David’s father, a tribal 

employee, died at the age of seventy-six, from cancer, as did his mother, at the age of eighty-

nine. David’s father abandoned his mother in the 1960’s, while David was still a teenager, and 

his mother never remarried.  His father would return sporadically for conjugal visits with his 

mother, but that was the extent of anything resembling a family relationship.  Growing up, David 

saw his father occasionally, but they did not live in the same home; David maintained a very 

close relationship with his mother.  David became aware of prevalent alcohol abuse in his family 

and sadly this turned into acceptable behavior as David grew older. 

 With the exception of 1968 to 1972, when David attended an Indian school in Oklahoma, 

he has always resided on the Big Cypress Indian Reservation in Clewiston, Florida.  David was 

raised on the Reservation under incredibly impoverished socioeconomic conditions, which defy 

adequate description.
12

  While some STOF members, with government “hand out” jobs, lived in 

concrete block homes, for the rest of the Seminoles, HUD housing did not become available until 

the mid-1970s. David survived in a rudimentary chickee hut (palmetto thatch leaves woven 

together by vines or thin ropes over a frame made from cypress logs) with a dirt floor and no 

running water or toilet until 1973, when David was twenty-two.
13

  Despite receiving meager 

                                                           
12

 As summarized by Sen. John McCain (R-Arizona) during an August 8, 1995 Senate session 

discussing Department of the Interior Appropriations: “[P]overty in Indian country is an 

everyday reality that pervades every aspect of Indian life. In this country we pride ourselves on 

our ability to provide homes for our loved ones, but in Indian country a good, safe home is a rare 

commodity.” available at http://www.c-spanvideo.org/videoLibrary/clip.php?appid=597164496. 
13

 Just about the age when the undersigned and the Court were entering, or in their first year of, 

law school. 
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Federal and State government public assistance benefits (welfare), David, his mother, and their 

family survived by fishing and hunting in the Everglades and cooking their food by wood fire. 

Educational opportunities were extremely limited for David.  Back in David’s time 

“school” was an embarrassment when compared to the mainstream non-Indian American 

education system.
14

  From 1968 to 1972 he attended the Sequoyah Vocational School, in 

Tahlequah, Oklahoma, which operated as a boarding school under the Bureau of Indian Affairs 

until 1985.
15

  David was “taught” by undereducated, unmotivated, unqualified “caretakers,” as 

opposed to the caring, conscientious, college-educated teachers who taught his non-Indian 

American counterparts in mainstream schools throughout America. To a degree – in an unwritten 

but real way – Plessy v. Ferguson, 163 U.S. 537 (1896) remained the law of the land on “The 

Rez,” with one wrinkle: Separate? Yes. Equal? No.  

After being “socially promoted” (the humiliating practice of promoting a student to the 

next grade despite poor grades in order to keep the student with his or her social peers) David 

“graduated” from the vocational school in 1972 and was enrolled by the Bureau of Indian Affairs 

in Haskin Indian Junior College (“HIJC”) in Lawrence, Kansas.  Two years prior to David’s 

enrollment, HIJC was known as the United States Indian Industrial Training School and operated 

as a vocational school, teaching trades like wagon making, blacksmithing, harness making, shoe 

making, and farming.
16

 Not surprisingly David was asked to leave school after approximately 

two months because of his worse than anemic academics (a 1.19 grade point average); David 

                                                           
14

 Betty Mae Tiger (Jumper), who in 1966 became the first elected female Tribal Chairman in the 

United States, was the first Seminole to graduate high school.  Enrolled at age 14 at the North 

Carolina Cherokee Indian Boarding School, 8 years later at age 22, she graduated high school. 
15

 The school is now a full immersion language school—helping students become fluent speakers 

and literate readers and writers of the Cherokee language—known as Sequoyah High School. 
16

 In 1988 the school transformed again, this time into a degree granting college; the school is 

now called Haskell Indian Nations University. 
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later re-enrolled and was placed in data processing courses.  After four-months he was expelled 

due to excessive alcohol use. 

Despite David’s devastatingly poor childhood under indescribable, below poverty level 

conditions, lack of real education,
17

 and his divorce in 1984 from Martha Doctor (a woman he 

had lived with for twelve years and the mother of his four children
18

), David established himself 

as a leader in the STOF. David was elected to represent the Big Cypress Reservation and served 

as STOF Council Representative from 1999 until his resignation in 2010.  Despite serving as a 

STOF Council member, David, like most other Seminoles before him, and his peers were never 

taught to understand the real value of  money, or how to manage it properly. It was David’s 

abusive, reckless, and excessive out of control spending of his STOF Discretionary Fund,
19

 and 

his intentional failure to pay taxes on same, that has led to this sentencing. 

                                                           
17

 “[Lack of an adequate education] will only support [a downward] departure if it is ‘present to 

an exceptional degree or in some other way makes the case different from the ordinary case 

where the factor is present.” United States v. Dyck, 334 F.3d 736, 743 (8th Cir. 2003)(noting 

“the facts of [that] case belie[d] any claim that [the defendant’s] educational experience [and 

ability to converse in three languages] render[ed] [his] case outside the heartland of cases.”). 

David’s inadequate educational experience was unfortunately notable, to an “exceptional” 

degree. 
18

 Marcia Ann Cypress, age thirty-eight; Doreen Rose Torres, age thirty-six; Charley Cypress, 

age twenty-eight; and Devin Cypress, who died tragically in an alcohol related automobile 

accident in 2009 at the age of twenty-seven.  
19

 Every year each Council member was provided several millions of dollars (which was 

increased as it was depleted). Each Council member had unlimited discretion to allocate these 

funds as he saw fit. There were no checks and balances, or even guidelines to help David and the 

other Council members distribute these seemingly bottomless pits of money in a responsible 

manner. If you were a Seminole and you “needed” something which cost money, you asked 

David and he arranged for you to get it.  Seminole culture has had a long standing tradition 

between Tribal members, if you “needed” something and another Tribal member could provide 

it, it would be arranged, no questions asked.  
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Given the financial incentive
20

 to have children, some of David’s grandchildren, like 

many other Seminoles became parents while teenagers. In 2008, David was awarded temporary 

custody of his then four-month old great-grandson Nicholai Cypress who had been diagnosed 

with Shaken Baby Syndrome. As part of the process
21

 to protect David’s great-grandson, the 

STOF Family Services Department conducted a “Home Study” which observed:  

[David] demonstrates cultural and traditional values unique to his 

Tribe as a well-respected tribal leader, family member, and personal 

friend to many tribal members . . . [David is] a role model to his 

primary family as well as to fellow tribal members upholding a 

standard of morals and ethics consistent with a man of integrity, 

good moral character and confidence . . . [David] portrays a deep 

emotional commitment and responsibility providing strong family 

bonding.  

 

David relinquished Nicholai’s custody (to a close family friend) in 2010 due to David’s 

Tribal work-related travel requirements, which interfered with the proper care of Nicholai who 

required significant medical care due to his condition. David maintains strong relationships with 

his children. David also closely follows his great-grandson Nicholai’s care and progress. 

3. David’s accomplishments as a leader in his community 

Despite growing up in pervasive poverty and being surrounded by tragic and premature 

death in his family (PSR ¶ 46), David was able to demonstrate remarkable resilience, and to a 

degree, overcome the adversity of his life on the Big Cypress Indian Reservation to become a 

Tribal leader. This is an unusual and specific mitigating circumstance. See United States v. 

Decora, 177 F.3d 676, 677 (8th Cir. 1999)(finding that factors not ordinarily relevant under the 

                                                           
20

 Several thousand dollars of the “per capita” monthly dividend does not go into trust for the 

minor child, but instead is given outright to the parents. 
21

 In June 2008, Miami-Dade County initiated emergency shelter proceedings following a report 

by the hospital to which the infant had been brought. David set aside all other matters and 

instantly responded to his great-grandchild’s needs. 
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guidelines, such as education, work experience, and leadership in the community, were present 

to an unusual degree for an American Indian defendant who was raised on an Indian reservation 

in South Dakota). The court in Decora was persuaded by the combination of “the difficulty of 

life on the reservation” and the unusual nature of the defendant’s educational record and 

community leadership, which allowed the court (in affirming the downward departure from the 

PSR recommended 37-46 months, (a level 21 offense), to three (3) years of probation with some 

conditions) to distinguish its underlying facts from the “heartland” of cases covered by the 

guidelines. Id.; c.f. United States v. Tomono, 143 F.3d 1401, 1404 (11th Cir. 1998)(vacating the 

District Court’s decision to depart downward because the record and circumstances before the 

Eleventh Circuit were not “very different from the heartland of cases considered by the 

Sentencing Commission.”). In another downward departure case dealing with the factors 

uniquely present in life on an Indian reservation, the Court in United States v. Big Crow, 898 

F.2d 1326, 1331 (8th Cir. 1990)
22

 also found the efforts by the American Indian defendant to try 

to overcome many “of the difficult conditions . . . the court knows exist[] in Indian country” to 

be grounds for a reduced sentence. 

As a teenager and young adult, David abused alcohol on a daily basis and would binge 

drink all weekend, every weekend. In his thirties, David began using cocaine in the same 

manner.  Despite failed attempts at non-Indian rehabilitation methods,
23

 David demonstrated 

tremendous internal fortitude and overcame alcoholism, substance abuse, and cigarette smoking 

in 1996, and has been sober ever since.   

                                                           
22

 Cited by the Eleventh Circuit on other grounds in United States v. Rojas, 47 F.3d 1078 (11th 

Cir. 1995). 
23

 In the 1980s David voluntarily attended a non-Indian rehabilitation clinic in Hallandale Beach, 

Florida. That effort at mainstream American rehabilitation was unsuccessful. 
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In the 1980s, and before he was elected to the Tribal Council, David pioneered and 

funded a Boys Club, a program for at-risk youths which taught them things like how to hunt and 

fish. This program was ultimately taken over by the STOF after its success was felt in the 

community.  David continues to provide educational, family, and recovery services for many of 

his fellow Seminoles.  As someone who survived alcohol and substance abuse, David serves as a 

mentor and role model to many other Seminoles who struggle through abuse and the recovery 

process. 

In 1999 (as noted previously), David was elected as the Big Cypress Reservation 

representative to the STOF Council
24

 where he served for eleven years until his resignation in 

June, 2010.  The STOF Council, as the governing body of the sovereign Seminole Nation, is the 

legislative and executive branch of the Seminole Tribe, there is no judicial branch.  The Council 

is responsible for all Tribal affairs. There is no other governing body. 

Even a substantial downward departure, (twelve levels), may be granted when 

appropriate.  See United States v. One Star, 9 F.3d 60, (8th Cir. 1993). In One Star, the PSR 

recommended a sentence range of 31-41 months of imprisonment.  After pleading guilty to being 

a felon in possession of a firearm, the District Court departed downward and sentenced the fifty-

two year old lifetime resident of the Rosebud Indian Reservation to five (5) years probation. Id.  

The Eighth Circuit found the defendant’s strong family ties and responsibilities, and good 

employment record, to be appropriate factors for the court to consider for a reduction in 

                                                           
24

 Pursuant to the Indian Reorganization Act of 1934, 25 U.S.C. § 461 et seq, the STOF is 

recognized as a sovereign nation by the United States government.  In 1957, the United States 

government approved a constitution that established the Tribal Council as its chief governing 

body, which consists of a chairman, vice-chairman, and one elected representative from the Big 

Cypress, Brighton, and Hollywood reservations respectively.  
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sentencing, based on the “unusual mitigating circumstances of life on an Indian reservation.” Id.  

at 61.   

David has maintained high standing in his community, an appropriate mitigating factor 

recognized by, but not present in, United States v. White Buffalo, 10 F.3d 575, 577 (8th Cir. 

1993)
25

(reaffirming One Star by holding that downward departures, for American Indian 

defendants, based on employment record, high standing in the community, family ties and 

responsibility, and the sentencing commission’s failure to understand living conditions on Indian 

reservations, are appropriate factors for the District Court to consider). 

Several circuits, including the Eleventh, have avoided holdings that would definitively 

decide, and thus exclude, whether “‘cultural differences’ may ever be an appropriate ground” for 

downward departure.  Tamayo 143 F.3d at 1404; see also United States v. Guzman, 236 F.3d 

830, 834 (7th Cir. 2001)(avoiding a holding that would “exclude all possibility of consideration 

of cultural factors in cases.”); see also United States v. Yu, 954 F.2d 951, 954 (3rd Cir. 

1992)(noting that it is “conceivable that [a defendant] might reasonably point to practices in his 

country of origin that would justify a downward departure.”).  

A Court’s decision to impose probation, in lieu of imprisonment, is “quintessentially a 

judgment call.” Id. at 62 (internal citations omitted).  The decision to impose only probation, as 

in One Star, was found to be a permissible exercise of judicial discretion as recently as 2006. See 

United States v. Robinson, 454 F.3d 839, 841(8th Cir. 2006)(finding the downward departure of 

twelve levels in One Star to be “approaching the outer limit.”).  Here, David is likewise 

requesting that the Court impose probation, but only seeks a three (3) level downward variance. 

                                                           
25

 Also cited by the Eleventh Circuit on other grounds in United States v. Rojas, 47 F.3d 1078 

(11th Cir. 1995). 
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“[I]t is one thing when a defendant merely lives on a reservation where life may be 

difficult for some and not for others, but it is telling when a defendant personally experiences 

and overcomes the hardships of reservation life.” United States v. Weise, 89 F.3d 502 (8th Cir. 

1996). David’s life experiences are not substantially different from the facts in the above 

referenced cases where downward departures were warranted. If anything, the requested 

departure sub judice is much smaller, but the justification for the departure far greater. 

B. Acceptance of Responsibility and Cooperation 

 David has accepted responsibility for his offense. He has fully cooperated with 

authorities, and he has agreed to make significant restitution to the Government.  

1. Acceptance of Responsibility 

 United States Probation Officer Ms. Shannon Culberson describes it best: “[David] has 

clearly demonstrated acceptance of responsibility for his offense.” (See PSR ¶ 30). David’s 

acceptance of responsibility is sincere; his disappointment with himself for embarrassing the 

Seminole Tribe is immense.  Despite the enormity of the crime, we urge this Court to accept Ms. 

Culberson’s finding that “the offense level [be] decreased by two levels” pursuant to section 

3E1.1(a) (Acceptance of Responsibility) and further decreased an additional one level for his 

timely notification of his intention to plead guilty, pursuant to section 3E1.1(b). (See PSR ¶¶ 2, 

30, 31).  

2. Early and Continued Cooperation 

 David waived Indictment and pled guilty to an Information. (See PSR ¶ 2). David has 

cooperated with the IRS and DOJ. David has signed an IRS 906 settlement agreement with 

respect to total income omitted and the amount of taxes not paid.  Upon realizing that his 

monthly Tribal dividend income was understated in the PSR, David promptly advised the author 
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so that the Report would accurately reflect his monthly Tribal income (and thus, his ability to 

make restitution payments to the Government).  

3. Voluntary Restitution 

 Though the provisions of the Mandatory Victim Restitution Act of 1996 do not apply to 

David’s Title 26 offense, in his plea agreement, David agreed to pay restitution in the amount of 

$5,457,889 to the Internal Revenue Service (“IRS”) which is the amount the IRS has determined 

is due and owed by David for tax years 2003 to 2009.  (See PSR ¶¶ 6, 20). David agreed in the 

plea agreement to pay at least $2,728,944.50 to the IRS toward his restitution obligation no later 

than ten days prior to his sentencing hearing. (See PSR ¶ 5). This he has not been able to do. 

David has paid $130,000 thus far.  The next payment due under the 906 is $500,000 on 

December, 15, 2012. 

David agreed to pay the remainder of the amount due and owed to the IRS pursuant to an 

agreed payment plan as set out in the 906.  The plea agreement required that David file “true and 

correct amended returns for tax years 2003 to the present,” as a condition of supervised release. 

(See id.).  According to the IRS however, David’s execution of the IRS Closing Form 906 

“trumped” the civil provisions of the plea agreement, with respect to the amount and timing of 

the tax payments.  In addition, the executed 906 obviated the need to file amended tax returns for 

the 2003 to 2009 tax years. (See Ex. 1 attached hereto). 

 The 906 formally resolved all David’s civil tax liability for tax years 2003 to 2009. (See 

id.). David waived any rights he may have regarding disclosure of tax information for any 

purpose, and he voluntarily agreed to waive any statute of limitations with respect to the 

assessment and collection of his civil tax liability for tax years 2003 to 2009. (See id.).    
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C. David’s Age and Health  

 David has suffered from diabetes and hypertension since approximately 1993; his 

diabetes is an unfortunate product of his alcoholism. (See PSR ¶ 52). Since about 1997, he has 

suffered from gastro esophageal reflux disease (GERD). (See id.). He has suffered vertigo since 

approximately 2002. (See id.). On a daily basis, David takes an array of physician-prescribed 

medicine to control his diabetes, hypertension, and reflux disease. (See id.). The combination of 

these medical issues makes David, at age 61, a health risk should he be incarcerated.  At five 

feet, five inches tall and 224 pounds, (see PSR ¶ 51), David is no model of physical fitness.   

 While David has no juvenile adjudications, (see PSR ¶ 33), as an adult David did cause 

his own arrest several times—and nearly always, as a result of his drinking. (See PSR ¶¶ 34–39). 

David has had no other arrests, (see PSR ¶ 43), and there are no other charges pending. (See PSR 

¶ 42). Now sixty-one years old, and with the exception of this tax case, David has not had any 

encounters with the criminal justice system, for nearly twenty years. (See PSR ¶ 34-43). 

“Under the guidelines, the age of the offender is not ordinarily relevant in determining 

the sentence, under 18 U.S.C. §3553(a)(2)(C), the age of the offender is plainly relevant to the 

issue of ‘protecting the public from further crimes of the defendant.’” The combination of 

David’s self-motivated drug and alcohol rehabilitation, advanced age, health needs, and 

unlikeliness of recidivism militate in favor of the imposition of a non-custody sentence. See, e.g., 

Gall v. United States, 552 U.S. 38, 59 (2007) (“The District Court quite reasonably attached 

great weight to Gall’s self-motivated rehabilitation, which was undertaken not at the direction of, 

or under supervision by, any court, but on his own initiative. This also lends strong support to the 

conclusion that imprisonment was not necessary to deter Gall from engaging in future criminal 

conduct or to protect the public from his future criminal acts.”).  
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VI. CONCLUSION 

 In United States v. Gardellini, 545 F.3d 1089 (D.C. Cir. 2008), the Circuit Court 

reviewed the sentencing of Gus Gardellini, who pled guilty to filing a false income tax return in 

violation of 26 U.S.C. § 7206(1).
26

 The Sentencing Guidelines range for Gardellini’s tax offense 

was ten to sixteen months; the District Court imposed probation and a fine. Id.  The Government 

on appeal, challenged the below-Guidelines sentence as substantively unreasonable. Id. The 

Court rejected the Government’s argument, and made a number of specific findings—all of 

which should bear heavily on David’s sentencing:  

At sentencing, the court acknowledged the advisory Guidelines 

range, which was 10 to 16 months of imprisonment. Turning to the 

other 18 U.S.C. § 3553(a) factors, the District Court emphasized 

four primary points. First, the court stated that Gardellini had 

cooperated with authorities and accepted responsibility for his 

crimes. Second, the court found that Gardellini posed only a 

minimal risk of recidivism. Third, the court concluded that 

Gardellini had already “suffered substantially” due to his 

prosecution[] . . . . Finally, the court said that “what really deters” 

tax evaders—at least in cases that do not “get a lot of press”—is 

“the efforts of prosecutors . . . in vigorously enforcing the laws.” 

Id. at 1091 (emphases added) (internal citations and parentheticals omitted). The District of 

Columbia Circuit affirmed Gardellini’s sentence. See id. at 1093 (“The Supreme Court has made 

crystal clear that the Guidelines are not the sole or definitive benchmark for an appeals court in 

assessing the substantive reasonableness of a sentence.”). 

 For nearly identical reasons, we urge this Court to sentence David to three (3) years 

probation, a special condition of which would be four (4) months home detention with electronic 

monitoring, and 100 hours, per year, of community service while on probation. David has 

cooperated with authorities and fully accepted responsibility for his criminal conduct.  He poses 

                                                           
26

 This is, of course, the same offense to which David pled guilty. 

Case 9:12-cr-80061-KMW   Document 24   Entered on FLSD Docket 08/01/2012   Page 18 of 20



19 

 

no risk of recidivism.  David has suffered due to this tax prosecution not only in his own eyes but 

also, and most importantly, in the eyes of the Seminole Tribe of Florida. As observed in 

Gardellini, what deters tax evaders is the vigorous efforts of the IRS and the Department of 

Justice in enforcing our Country’s tax laws. Id. at 1091.  All STOF members are now on notice.  

The Government made its point.  David has become the “Poster Boy” for tax compliance on the 

Reservation, perhaps even in all Indian Country. 

WHEREFORE, Defendant, DAVID ROGER CYPRESS, prays this Honorable Court 

will impose the reasonable sentence “sufficient, but not greater than necessary” to achieve the 

goals enunciated in 18 U.S.C. § 3553(a), as requested above, and any or all additional 

requirements this Court deems appropriate. 

       Respectfully submitted, 

 

       HIRSCHHORN & BIEBER, P.A. 

       Attorneys for Defendant 

       550 Biltmore Way 

       Penthouse Three A 

       Coral Gables, FL 33134 

       Telephone: (305) 445-5320 

       Facsimile: (305) 446-1766 

      

       By: /s/Joel Hirschhorn             

              JOEL HIRSCHHORN 

       Florida Bar No. 104573 

        jhirschhorn@aquitall.com 

 

       JAKE M. GREENBERG 

       Florida Bar No. 91118 

        jgreenberg@aquitall.com 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on August 1, 2012, I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system, which will send a notice of electronic filing to all 

parties, including the following:     

Adrienne Rabinowitz, AUSA  

United States Attorney’s Office  

500 South Australian Avenue  

Suite 400  

West Palm Beach, FL 33401  

(561) 820-8711  

Fax: (561) 659-4526  

Email: Adrienne.Rabinowitz@usdoj.gov  

 

Carolyn Bell, AUSA 

United States Attorney’s Office  

500 South Australian Avenue  

Suite 400  

West Palm Beach, FL 33401  

(561) 820-8711 x3042  

Fax: (561) 659-4526  

Email: Carolyn.Bell@usdoj.gov  

 

 

       /s/Joel Hirschhorn            

       JOEL HIRSCHHORN 
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