
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

EASTERN SHAWNEE TRIBE OF )
OKLAHOMA, )

)
Plaintiff, )

)
v. ) Case No. 11-CV-00675-CVE-TLW

)
JON D. DOUTHITT, Magistrate Judge )
of the Court of Indian Offenses, Miami, )
Oklahoma, in his Official and )
and Individual Capacities; )
and the COURT OF INDIAN )
OFFENSES FOR THE EASTERN )
SHAWNEE TRIBE OF OKLAHOMA, )

)
Defendants. )

DEFENDANTS’ MOTION TO DISMISS
AND BRIEF IN SUPPORT

The Defendants Jon D. Douthitt, Magistrate Judge of the Court of Indian Offenses, Miami,

Oklahoma, in his Official  Capacity, and the Court of Indian Offenses for the Shawnee Tribe of1

Oklahoma, appearing by Thomas Scott Woodward, United States Attorney for the Northern District

of Oklahoma, through Cheryl L. Baber, Assistant United States Attorney, hereby move the Court to

dismiss this matter for lack of subject matter jurisdiction pursuant to Federal Rule of Civil Procedure

12(b)(1).

I. Introduction.

This case is essentially about the legislative branch of an Indian tribe, a sovereign nation,

suing the tribe’s judicial branch based on the judicial branch’s interpretation of tribal law as set forth

in the tribe’s own Constitution.  It involves what is, quintessentially, an internal tribal dispute.  Six

 The Court dismissed Defendant Jon D. Douthitt in his individual capacity on December 20,1

2011.  (Order, Dkt. # 8).  
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tribal members of the tribe put forth an initiative with a single issue:  whether the tribe’s elected

officials can receive compensation from the tribe for any other work they perform in an unelected

capacity.  When tribal members voted to prohibit the practice, the tribal business committee

(including at least two members who worked for the tribe in unofficial capacities as well) put forth

a referendum to overturn the initiative.  Tribal members approved the referendum.  The members

who had proposed the initiative challenged the actions of the business committee and took the matter

to the tribe’s court, where they obtained a judgment in their favor from the magistrate judge.  The

business committee appealed to the tribe’s appellate court and lost.2

Now, the tribal business committee brings the matter to this Court not against the six tribal

members who prevailed in the tribal courts, but against the tribe’s court itself and against one of the

judges who ruled against it.  The tribe’s court and judges are immune from suit in federal court, and

they have not waived their immunity.  Accordingly, this case should be dismissed because the Court

lacks subject matter jurisdiction. 

II. Plaintiff’s jurisdictional claims are subject to a facial attack.

Generally, a Rule 12(b)(1) motion to dismiss takes one of two forms:  a facial attack or a

factual attack.  Holt v. United States, 46 F.3d 1000, 1002 (10th Cir. 1995).  A facial attack depends

on the allegations in the complaint as to subject matter jurisdiction and, thus, implicates the

sufficiency of the complaint.  Id.  In addressing a facial attack, the district court must accept the

allegations in the complaint as true.  Id.  “Second, a party may go beyond allegations contained in

the complaint and challenge the facts upon which subject matter jurisdiction depends.”  Id. at 1003.

 Although the tribal chief is also named as a respondent and appellant in the tribal litigation,2

she was represented by separate counsel and it is not clear whether she is involved in bringing the
instant matter before this Court.

2
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In addressing a factual attack, the court does not “presume the truthfulness of the complaint’s factual

allegations,” but “has wide discretion to allow affidavits, other documents, and a limited evidentiary

hearing to resolve disputed jurisdictional facts under Rule 12(b)(1).”  Id. 

In this motion, Defendants are asserting a facial attack on Plaintiff’s claims regarding

jurisdiction.  Plaintiff demands declaratory and injunctive relief, alleging that this action arises under

the laws and regulations of the United States (specifically 25 C.F.R. Part 11) and that the Court has

original jurisdiction under the authority of 28 U.S.C. §§ 1331, 1346 and 1362.  (Complaint, Dkt. # 2,

at 2).  Defendants disagree with any mischaracterizations of the facts or arguments as well as any 

legal conclusions stated as if they were factual allegations in the Complaint, but the substance of this

motion to dismiss is that Plaintiff’s jurisdictional claims are insufficient as a matter of law.

III. Internal tribal disputes are not within the jurisdiction of the federal courts.  

The plaintiff in this case, the Eastern Shawnee Tribe of Oklahoma (the “Tribe”), initially

defended its claims concerning a tribal election in its court, the Court of Indian Offenses.  As set

forth in the Complaint, the Court of Indian Offenses for the Eastern Shawnee Tribe of Oklahoma was

established by the Department of the Interior pursuant to 25 C.F.R. Part 11.  It is what is known as

a “CFR Court” created by Bureau of Indian Affairs (BIA) regulations to preside over tribal matters

in the absence of a court established by a tribal government.  See Tillett v. Lujan, 931 F.2d 636, 638

(10th Cir. 1991); see also 25 C.F.R. § 11.800 (jurisdiction of the Court of Indian Offenses’ appellate

division).  The Tillett court explained that CFR courts “retain some of characteristics of an agency

of the federal government,” but they “also function as tribal courts; they constitute the judicial forum

through which the tribe can exercise its jurisdiction until such time as the tribe adopts a formal law

and order code.”  931 F.2d at 640.  

3
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As set forth in the Complaint, Charles Enyart and five other individual members of the Tribe

(the “Enyart Plaintiffs”) filed suit in the CFR Court.  They alleged procedural irregularities in a

special meeting of the chief and the Tribe’s governing body, the “Business Committee,” and they

asked the CFR Court to strike the referendum resulting from that meeting.  They also alleged a

conflict of interest among the Business Committee members.  The specific claims of the Enyart

Plaintiffs in the underlying lawsuit were:  

(1) The Tribe should be enjoined from enforcing the referendum and its results due
to failure to observe the public notice requirements of the Tribal Constitution, and
mandate and/or prohibition should issue regarding the same; . . .
(2) The Tribe should be enjoined from enforcing the referendum and its results due
to violation of conflict of interest provisions of the Tribal Constitution and mandate
and/or prohibition should issue regarding the same; . . .
(3) The Tribe should be required to enforce the terms of ordinance passed by the
Tribe on June 14, 2008, which ordinance was certified by the tribal election board on
June 26 , 2008.  The Court should issue a mandate to the Chief and Businessth

Committee requiring compliance for the applicable term of the ordinance, and for the
recovery of any funds unlawfully paid in violation of the terms of the ordinance.  

Complaint, Ex. D.  These claims involve purely internal tribal disputes, which the CFR courts were

specifically designed to address.  As the following cases demonstrate, they have no place in federal

court.  

In Wheeler v. Swimmer, 835 F.2d 259 (10th Cir. 1978), disappointed candidates in a tribal

election of the Cherokee Nation of Oklahoma brought an action in this Court against various

incumbents in a tribal election and three employees of the federal BIA.  Id. at 260.  They alleged

violations of the Indian Civil Rights Act, civil rights statutes, and the treaty, constitution and

ordinances of the Cherokee Nation.  As set forth in the opinion, “[t]he district court determined that

the case involved purely intratribal political controversies and declined to assume jurisdiction.”  Id. 

On appeal, the United States Court of Appeals for the Tenth Circuit affirmed.  The Court reasoned,

4
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in part, that the Cherokee Nation had “an inherent right to self-government without federal

government intrusion.”  Id. at 261.  The Court also wrote that “The right to conduct an election

without federal interference is essential to the exercise of the right to self-government.”  Id. at 262. 

Accordingly, the Court stated that the plaintiffs would be required to seek relief in the tribal forum. 

Id.3

The Tenth Circuit has also ruled that a dispute over the appointment of certain tribal court

judges and the judges’ right to exercise judicial authority was a purely intratribal dispute governed

by tribal law rather than federal law.  Kaw Nation v. Lujan, 378 F.3d 1139, 1143 (10th Cir. 2004). 

The Kaw Nation court wrote:

A dispute over the meaning of tribal law does not “arise under the Constitution, laws,
or treaties of the United States, “as required by 28 U.S.C. §§ 1331 and 1362.  This
is the essential point of opinions holding that a federal court has no jurisdiction over
an intratribal dispute.  See, e.g., Motah v. United States, 402 F.2d 1, 2 (10th Cir.
1968); Prairie Band of Pottawatomie Tribe of Indians v. Udall, 355 F.2d 364, 366
(10th Cir. 1966).

Id. 

To circumvent this fundamental tenet of Indian law, the Tribe mischaracterizes the

underlying dispute as one involving the meaning of federal law embodied in a regulation, 25 C.F.R.

§ 11.118.  The specific subsections of that rule, §§ 11.118(b) and (d), require a CFR Court to analyze

whether the Tribe has waived its sovereign immunity or clearly authorized the CFR Court to

 Similarly, the Eighth Circuit has affirmed lower courts which held, among other things, that3

resolution of an intratribal election dispute involving questions and interpretation of tribal
constitution and tribal law were within the exclusive jurisdiction of the tribal court.  Runs After v.
United States, 766 F.2d 347, 350, 352 (8th Cir. 1985); Sac & Fox Tribe of the Mississippi in Iowa
v. Bur. of Indian Affairs, 439 F.3d 832, 835 (8th Cir. 2006) (“Jurisdiction to resolve internal tribal
disputes [and] interpret tribal constitutions and laws . . . lies with Indian tribes and not in the district
courts.” (citation omitted)). 

5
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adjudicate election disputes or internal tribal disputes.  To do that, Defendants in this action

appropriately resorted to tribal law embodied in the language of the Tribal Constitution.  In a

thoughtful opinion, the appellate division of the CFR court determined that the Tribal Constitution’s

grant of jurisdiction over tribal disputes met the requirements of 25 C.F.R. § 11.118.  The Court

should allow this determination to stand by declining to assume jurisdiction over a purely intratribal

dispute.  

IV. Defendants have not waived their sovereign immunity.   

Nonetheless, if this Court were to find that this case involves more than an internal tribal

dispute, it lacks jurisdiction because Defendants have not waived their sovereign immunity.  Like

the plaintiffs in Kaw Nation, the Tribe here invokes federal jurisdiction under a variety of laws. 

Specifically, the Tribe asserts that this Court has jurisdiction pursuant to 28 U.S.C. § 1331 (federal

question), § 1346 (United States as a defendant) and § 1362 (Indian tribe as plaintiff).  Complaint,

Dkt. # 2, ¶ 4.  None of these sections waives the sovereign immunity of the defendants, who are

federal officers or agents.   Federal – not tribal – law created CFR Courts and the judges who oversee4

them, as indicated by the regulations found at Title 25, §§ 11.1 et seq., of the Code of Federal

 The issue has been raised by the United States Court of Appeals for the Tenth Circuit in a4

pending suit as to whether magistrate judges of a Court of Indian Offenses appointed under 25
C.F.R. §§ 11. 200 and 11.201 should be treated as tribal officers, instead of federal officers or agents,
for purposes of federal jurisdiction.  Turner v. Ronald O. McGee, et al., Case No. 10-6031 (Order
issued Feb. 2, 2011).  It is the position of the appellees in that action, and the defendants in this
action, that the judges of a CFR court, distinct from judges of independent tribal courts created and
sustained by a tribal government, are federal officers or agents.  Nonetheless, if the Court were to
determine that judges of a CFR court are tribal officers, the principles of sovereign immunity still
apply.  Tribal governments may only be sued where suit has been authorized by Congress or where
the tribe has waived its immunity.  Kiowa Tribe of Okla. v. Mfg. Technologies, Inc., 523 U.S. 751,
754 (1998).  Such immunity applies to tribal government officials acting in their official capacities. 
Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1296 (10th Cir. 2008); Cohen
v. Winkleman, 428 F. Supp. 2d 1184, 1186 (W.D. Okla. 2006).  

6
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Regulations which provide the structure for CFR Courts.  Federal – not tribal – dollars fund the CFR

Courts, including the payment of CFR Court judges.  Specifically, the BIA expends congressionally

appropriated money for the employment of Indian judges, including CFR Court judges.  25 U.S.C.

§ 13; see 25 U.S.C. § 3621(g) (authorizing allocation of funds to the Courts of Indian Offenses). 

Federal courts are courts of limited jurisdiction, so the presumption in each case is that a

court lacks jurisdiction, and the burden of establishing the contrary rests upon the party asserting

jurisdiction.  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 376 (1994) (citation

omitted); see Montoya v. Chao, 296 F.3d 952, 955 (10th Cir. 2002).  In addition to the general

presumption against jurisdiction, the principles of sovereign immunity dictate that the United States,

its agencies, and officers acting in their official capacity, may not be sued without its consent. 

Wyoming v. United States, 279 F.3d 1214, 1225 (10th Cir. 2002) (citation omitted); Fostvedt v.

United States, 978 F.2d 1201, 1202 (10th Cir. 1992) (citation omitted).  Sovereign immunity is a

question of subject matter jurisdiction which may be challenged by a motion to dismiss under Rule

12(b)(1).  E.F.W. v. St. Stephen’s Indian High Sch., 264 F.3d 1297, 1302 (10th Cir. 2001); Holt v.

United States, 46 F.3d 1000, 1002-03 (10th Cir. 1995).  A waiver of sovereign immunity “must be

strictly construed in favor of the sovereign and may not be extended beyond the explicit language

of the statute that purportedly waives immunity . . . .  A waiver of sovereign immunity cannot be

implied; it must be explicitly and unequivocally expressed.”  Fostvedt, 978 F.2d at 1202 (citations

omitted); see Lehman v. Nakshian, 453 U.S. 156, 160-161 (1981) (citations omitted).

General jurisdictional statutes such as 28 U.S.C. § 1331 do not waive the Government’s

sovereign immunity.  E.g., Muscogee (Creek) Nation v. Okla. Tax Comm’n, 611 F.3d 1222, 1227

n.2 (10th Cir. 2010) (citation omitted); Normandy Apartments, Ltd. v. U.S. Dept. of Hous. and Urban

7
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Dev., 554 F.3d 1290, 1295 (10th Cir. 2009); Wyoming, 279 F.3d at 1202 (citation omitted).  Nor does

the declaratory judgment statute, 28 U.S.C. § 2201, confer jurisdiction on a federal court where none

otherwise exists.  Wyoming, 279 F.3d at 1202 (citing New Mexico v. Regan, 745 F.2d 1318, 1323

(10th Cir. 1984)).  Likewise, the Tribe’s invocation of 28 U.S.C. § 2202 also fails to supply a

substantive basis for federal jurisdiction.  Nahno-Lopez v. Houser, 627 F. Supp. 2d 1269, 1277

(W.D. Okla. 2009).  The Tenth Circuit has explained that

Federal courts generally deem a suit for specific relief, e.g., injunctive or declaratory
relief, against a named officer of the United States to be a suit against the sovereign.
Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 687–88, 69 S.Ct.
1457, 93 L.Ed. 1628 (1949).  For the sovereign can act only through agents and,
when an agent’s actions are restrained, the sovereign itself may, through him, be
restrained . . . .  In each such case the compulsion which the court is asked to impose,
may be compulsion against the sovereign, although nominally directed against the
individual officer.  If it is, then the suit is barred not because it is a suit against an
officer of the Government, but because it is, in substance, a suit against the
Government over which the court, in the absence of consent, has no jurisdiction.  Id.
at 688, 69 S.Ct. 1457. 

Wyoming, 279 F.3d at 1202.  

In particular, 28 U.S.C.A. § 1362, the statute providing that “district courts shall have

original jurisdiction of all civil actions, brought by any Indian tribe or band with a governing body

duly recognized by the Secretary of the Interior, wherein the matter in controversy arises under the

Constitution, laws, or treaties of the United States,” id., “does not alone provide a right of entry into

the federal courts.”  Little River Band of Ottawa Indians v. Nat’l Labor Relations Bd., 747 F. Supp.

2d 872 (W.D. Mich. 2010).  “Because the United States has sovereign immunity, no one, including

Indian tribes, may sue the United States without first obtaining permission from Congress.” 

Paiute-Shoshone Indians of Bishop Cmty. of Bishop Colony, Cal. v. City of Los Angeles, 637 F.3d

8
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993, 999 (9th Cir. 2011) (citing Sisseton–Wahpeton Sioux Tribe v. United States, 895 F.2d 588, 592

(9th Cir. 1990).  In Paiute-Shoshone, the Ninth Circuit 

decline[d] Plaintif’s sweeping invitation to read § 1362 as waiving sovereign
immunity over every action brought by an Indian tribe against the United States when
the statute says nothing about either sovereign immunity or actions against the United
States.  Section 1362 merely grants jurisdiction to the district courts to adjudicate
civil actions by Indian tribes so long as no other jurisdictional bar prohibits the courts
from hearing those actions. 

Id., 637 F.3d at 999-1000.  

Finally, the Tribe’s reliance on 28 U.S.C. § 1346 is misplaced.  Presumably, the Tribe relies

on subsection (a)(2) of section 1346, which is known as the “Little Tucker Act.”  It grants concurrent

jurisdiction to district courts and the Court of Federal Claims, to money claims against the United

States not exceeding $10,000.00.  Bormes v. United States, 626 F.3d 574, 578 (Fed. Cir. 2010).  This

is an action for declaratory and injunctive relief which does not involve a claim for money damages. 

“In order for a claim to be brought under either the Tucker Act or the Little Tucker Act, the claim

must be for monetary relief; it cannot be for equitable relief, except in very limited circumstances

not at issue here.”  Gonzales & Gonzales Bonds and Ins. Agency, Inc. v. Dept. of Homeland Sec., 490

F.3d 940, 943 (Fed. Cir. 2007) (citing Doe v. United States, 372 F.3d 1308, 1312 (Fed. Cir. 2004)

and Lee v. Thornton, 420 U.S. 139, 140, 95 S.Ct. 853, 43 L.Ed.2d 85 (1975) (“The Tucker Act

empowers district courts to award damages but not to grant injunctive or declaratory relief.”)).  Tenth

Circuit law is in accord.  See Trackwell v. U.S. Gov’t, 472 F.3d 1242, 1244 (10th Cir. 2007) citing

Richardson v. Morris, 409 U.S. 464, 465, 93 S.Ct. 629, 34 L.Ed.2d 647 (1973) (per curiam)). 

9
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Plaintiff has not satisfied its burden of demonstrating that this Court has jurisdiction.  In

particular, they have failed to show that Defendants have waived their sovereign immunity.  5

Accordingly, this Court should order dismissal for lack of subject matter jurisdiction.  

V. Conclusion.

Since internal tribal disputes are not within the jurisdiction of the federal courts and

Defendants have not waived their sovereign immunity in this matter, the District Court lacks subject

matter jurisdiction.  Accordingly, the case should be dismissed as to Jon D. Douthitt and the Court

of Indian Offenses for the Eastern Shawnee Tribe of Oklahoma.

Respectfully submitted,

THOMAS SCOTT WOODWARD
United States Attorney

/s/Cheryl L. Baber
CHERYL L. BABER, OBA # 15745
Assistant United States Attorney
United States Attorney’s Office NDOK

       110 West Seventh Street, Suite 300
Tulsa, Oklahoma 74119-1013
Telephone (918) 382-2700
Facsimile (918) 560-7948
cheryl.baber@usdoj.gov 

 If the Court determines, nonetheless, that the United States has waived it sovereign5

immunity, the Enyart Plaintiffs should be required to be joined if feasible under Federal Rule of Civil
Procedure 19(a).  They are the real parties in interest, but the Tribe chose to name the CFR Court
judges as defendants instead.  Joinder of the Enyart Plaintiffs as defendants in this suit would allow
them to defend the rulings that they obtained in the CFR Courts and protect their interests in the
subject of the action.  If they are not joined, they risk an adverse determination as to whether the
CFR Court properly determined the existence and extent of its jurisdiction in the underlying case,
which would leave them without a judicial remedy for the grievances adjudicated in the underlying
suit.  

10
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CERTIFICATE OF SERVICE

I hereby certify that on March 12, 2012, I electronically transmitted the foregoing

DEFENDANTS’ MOTION TO DISMISS AND BRIEF IN SUPPORT to the Clerk of Court using

the ECF System for filing and transmittal of a Notice of Electronic Filing to the following ECF

registrants:

John G. Ghostbear, ghostlaw@ghostlaw.net 
Keron K. Kickingbird, kkickingbird@hobbsstraus.com 
William R. Norman, Jr., wnorman@hobbsstraus.com 
Attorneys for Plaintiff Eastern Shawnee Tribe of Oklahoma

/s/Carie McWilliams
CARIE MCWILLIAMS
Legal Assistant
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