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UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 

 

 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. 

AMG Services, Inc., et al., 

Defendants, and 

Park 269 LLC, et al., 

Relief Defendants. 

 

Case No.: 2:12-cv-536 

(Matter Pending in District of Nevada) 

DEFENDANTS AMG SERVICES, INC., 
ET AL.’S MOTION TO QUASH 
PLAINTIFF’S SUBPOENA TO 
PRODUCE DOCUMENTS, 
INFORMATION, OR OBJECTS OR TO 
PERMIT INSPECTION OF PREMISES 
TO DATAX, LTD. 
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COME NOW Defendants AMG Services, Inc.; Red Cedar Services, Inc. dba 500FastCash; 

SFS, Inc. dba OneClickCash; Tribal Financial Services dba Ameriloan, UnitedCashLoans, US 

FastCash; and Miami Nation Enterprises1

This Subpoena arises out of the FTC’s suit against the Tribal Entities that is currently 

pending in this Court.  The Tribal Entities ask that the Court quash the Subpoena, which is 

virtually unbounded in time and scope and seeks their private, proprietary and commercial 

documents (it seeks every document that DataX, Ltd. has in its possession for the time period of 

2002 to the present date for these Tribal Entities), because the Tribal Entities’ Motion to Dismiss, 

Fed.R.Civ.P. 12(b)(6), the FTC’s Complaint in its entirety is currently pending and the documents 

sought via this Subpoena relate to, if anything, the merits of its case and, thus, the Subpoena is 

premature.  The Tribal Entities have met and conferred with the FTC in an effort to stipulate to 

extend the return date on this Subpoena (which is currently set for August 10, 2012), but the FTC 

refused to enter into such a stipulation to present to this Court. 

 (hereinafter “Tribal Defendants” or “Tribal Entities”), 

and, pursuant to Federal Rule of Civil Procedure 45, respectfully move this Court for an Order 

quashing the Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of 

Premises issued by Plaintiff, the Federal Trade Commission (“FTC”), to DataX, Ltd., Las Vegas, 

Nevada (“Subpoena”) on or about July 19, 2012.   

Dated:  August 9, 2012 

CONLY SCHULTE 
/s/ Conly Schulte    

Fredericks Peebles & Morgan LLP 
1900 Plaza Drive 
Louisville, CO 80027 
Telephone: (303) 673-9600 
Facsimile: (303) 673-9155 
Email: cschulte@ndnlaw.com  

                                           
1  Although not relevant for purposes of the instant Motion, the Complaint filed in FTC v. AMG 
Services, Inc., No. 2:12-cv-536 (D.Nev.), improperly names “Ameriloan,” “United Cash Loans,” 
“USFastCash” and “Miami Nation Enterprises” as dba’s of Tribal Financial Services.   
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I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

On or about July 19, 2012, the Plaintiff, the Federal Trade Commission (hereinafter “FTC”) 

issued a Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of 

Premises to DataX, Ltd. (hereinafter “Subpoena”).  (A true and correct copy of the Subpoena is 

attached hereto as “Exhibit A.”)  The Subpoena commands DataX, Ltd. to produce, by August 10, 

2012, extensive documents concerning the Tribal Defendants’ private commercial and proprietary 

information spanning more than a ten year time period (2002 until the date of production) 

including: 

BACKGROUND 

 
1. All documents relating to any agreement between You and any Defendant, any 

Relief Defendant, or any Associated Person, including but limited to formal business 
contracts, sales agreements, informal agreements, and any other agreement that may 
arise in the ordinary course of business (including drafts of all of the foregoing). 
 

2. All documents relating to payments, including in-kind payments and purchases of 
goods and services, between You and any Defendant, any Relief Defendant, or any 
Associated Person. 
 

3. All documents relating to Financial Statements involving any Defendant, any Relief 
Defendant, or any Associated Person. 
 

4. All documents relating to communications or meetings between You and any 
Defendant, any Relief Defendant, or any Associated Person, including, but not 
tlimited to, all notes, agendas, and minutes reflecting what was discussed at such 
meetings (including drafts of all of the foregoing). 

 
(Ex. A, p 7.)  The documents sought, by their very nature constitute the Tribal Defendants’ private 

and commercially sensitive records generated in conjunction with the operation of their business.   

This Subpoena arises out of the FTC’s suit against the Tribal Entities (and others) that is 

pending in this Court.  The FTC filed that action on April 4, 2012, alleging that the Tribal Entities 

violated the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 53(b), the Truth in Lending 

Act (“TILA”), 15 U.S.C. §§ 1601-1666j, and the Electronic Fund Transfer Act (“EFTA”) 15 U.S.C. 

§§ 1693-1693r, inter alia.  The Tribal Entities subsequently filed a Motion to Dismiss the 
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Complaint in its entirety for failure to state a claim for relief under Fed.R.Civ.P. 12(b)(6) on May 

25, 2012.  (Doc. 101.)  In their Motion to Dismiss, the Tribal Entities asserted that, inter alia, the 

FTC lacks authority to pursue the claims alleged in the Complaint, and therefore it failed to state a 

claim.  The Tribal Entities’ Motion to Dismiss is grounded in a strong jurisdictional argument, as 

well as other well-founded legal arguments, that are likely to dispose of the entire case.  Even if the 

entire case is not disposed as a result of the Tribal Entities’ Motion to Dismiss, a very real 

possibility exists that the FTC’s claims will be drastically narrowed.   

Despite the pending Motion to Dismiss, the FTC has continued to press for massive, broad-

based discovery, like the Subpoena at bar.  As a result thereof, the Tribal Entities have filed a Joint 

Motion for a Protective Order Regarding All Discovery Currently Pending (including all subpoenas 

duces tecum the FTC has issued) in this Court in the underlying action, requesting that this Court 

issue an order staying all discovery until this Court has resolved the Defendants’ Motion to Dismiss.  

(Doc. 134.)  That Joint Motion is grounded in the rule that “a stay of discovery is warranted when 

motions to dismiss raise arguments that go to “jurisdiction, venue, or immunity.”  Twin City Fire 

Insurance v. Employers of Wausau, 124 F.R.D. 652, 653 (D.Nev.1989).  And, despite the 

Defendants’ attempts, the parties in that case, to date, have been unable to agree on a confidentiality 

protective order and, thus, there is no mechanism in place to protect confidential documents.  The 

discussions between the FTC and the Tribal Defendants regarding the confidentiality protective 

order are continuing. 

On August 3, 2012, this Court issued an order temporarily staying discovery in the 

underlying action pending its resolution of the Motion for Protective Order, which is set for hearing 

August 23, 2012.  (Doc. 137.)  Counsel for the Tribal Defendants, Shilee Mullin, contacted counsel 

for the Federal Trade Commission, Ms. Julie Bush and Ms. Helen Wong, et al., on August 6, 7 and 
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8, 2012 in an effort to resolve this dispute.  Ms. Mullin asked that the FTC withdraw its Subpoena 

in light of this Court’s August 3, 2012 Order staying discovery.  The FTC would not agree to 

withdraw the Subpoena.  The FTC agreed to stay the return date on the Subpoena (currently set for 

August 10, 2012) until the day the stay of discovery is lifted or until five business days after the stay 

of the discovery is lifted, and the Tribal Entities asked the FTC to execute a stipulation evincing its 

agreement, which could then be submitted to this Court for approval.  However, the FTC would not 

agree to execute a joint stipulation.  

II. ARGUMENT 

The Subpoena should be quashed pursuant to Fed.R.Civ.P. 45(3)(A)(iv) because a Motion to 

Dismiss the case in its entirety is currently pending in the District of Nevada, along with a Motion 

for Protective Order and to Stay All Discovery.  At a minimum, the Subpoena’s compliance date 

(which is currently August 10, 2012) should be modified pursuant to Fed.R.Civ.P. 45(c)(3)(C) to 

after the District of Nevada has resolved the aforementioned motions, which the FTC apparently 

does not dispute. 

A party moving to quash a subpoena may do so on the grounds that the subpoena fails to 

seek relevant information.2

                                           
2  A party generally does not have standing to seek to quash a subpoena issued to a non-party unless 
the moving party claims some personal right or privilege with regard to the documents sought.  E.g. 
Washington v. Thurgood Marshall Academy, 230 F.R.D. 18, 21 (D.D.C. 2005); contra In Re: 
Rhodes Companies, LLC, ___ B.R. ____, 2012 WL 1512509 (D.Nev.2012) (declining (uniquely) to 
adopt the longstanding rule that a party claiming a personal right or privilege enjoys standing to 
seek to quash a subpoena issued to a non-party).  A party, including a corporate or organizational 
party, enjoys a personal right in its commercial records such that it enjoys standing to quash a third-
party subpoena.  Transcor, Inc. v. Furney Charters, Inc., 212 F.R.D. 588, 591 (D.Kan.2003).  An 
Indian Tribe in particular enjoys a personal interest in its commercial records such that it, too, 
enjoys standing to quash a third-party subpoena.  Catskill Development, L.L.C. v. Park Place 
Entertainment Corp., 206 F.R.D. 78, 93 (S.D.N.Y. 2002).  The FTC’s Subpoena has requested the 
Tribal Defendants’ commercial records, therefore, the Tribal Defendants clearly enjoy standing to 
quash the FTC’s Subpoena directed to the third party, Data X, Ltd. 

  Gonzales v. Google, Inc., 234 F.R.D. 674, 679-80 (N.D.Cal.2006).  The 
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Gonzales court equated the relevance requirement with a finding of “undue burden,” an enumerated 

reason for quashing a subpoena pursuant to Fed.R.Civ.P. 45(3)(A)(iv).  The Gonzales court 

reasoned that although irrelevance itself is not contained within the list of enumerated reasons for 

quashing a subpoena under Rule 45 “the scope of discovery through a subpoena is the same as that 

applicable to Rule 34. . .” and Rule 26.  Gonzales, 674 F.R.D. at 679 (Advisory Committee Notes to 

the 1970 Amendment to Rule 45 and Exxon Shipping Co. v. U.S. Dept. of Interior, 34 F.3d 774, 779 

(9th Cir.1994) (internal quotation marks omitted).  Gonzales concluded that “if the sought after-

documents are not relevant, nor calculated to lead to the discovery of admissible evidence, then any 

burden whatsoever imposed would be by definition ‘undue.’”  Gonzales, 234 F.R.D. at 680 (citing 

Compaq Computer Corp. v. Packard Bell Elec., Inc., 163 F.R.D. 329, 335-36).   

The Gonzales court therefore analyzed Rule 45’s burden inquiry in terms of Rule 26’s 

contours and determined that is also proper to consider whether the subpoena’s request is 

unreasonably cumulative and whether the benefit outweighs the harm.  Gonzales, 234 F.R.D. at 

680.  Other courts integrating Rules 34 and 26 into the Rule 45 analysis have concluded that courts 

“must examine whether a request contained in a subpoena is overly broad or seeks irrelevant 

information under the same standards as set forth in Rule 26(b) and as applied to Rule 34 for 

requests for production.”  Goodyear Tire & Rubber Co. v. Kirk’s Tire & Auto Servicenter of 

Haverstraw, Inc., 211 F.R.D. 658, 662 (D.Kan2003).  This inquiry requires a balancing of factors 

such as “relevance, the need of the party for the documents, the breadth of the document request, 

the time period covered by it, the particularity with which the documents are described and the 

burden imposed.”  Id. (quoting Concord Boat Corp. v. Burnswick Corp., 169 F.R.D. 44, 53 

(S.D.N.Y.1996) (internal quotation marks omitted).   
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The scope of discovery where a Motion to Dismiss pursuant Rule 12(b)(6) is pending is 

extremely limited.  It is axiomatic that Rule 12(b)(6) is intended to “streamline[] litigation by 

dispensing with needless discovery and factfinding.”  Neitzke v. Williams, 490 U.S. 319, 326-27 

(1989) (emphasis added).  As such, courts have found that “a plaintiff’s entitlement to discovery 

before a ruling on a [dispositive motion] is not unlimited and may be cut off when the record shows 

that the requested discovery will not be likely to produce facts he needs to withstand the [dispositive 

motion].”  Paul Kadair, Inc. v. Sony Corp. or America, 694 F.2d 1017, 1029-30 (citing 

Contemporary Mission, Inc. v. United States Postal Service, 648 F.2d 97 (2d Cir. 1981); Walters v. 

City of Ocean Springs, 626 F.2d 1317, 1321 (5th Cir. 1980)).   

The Tribal Entities’ Motion to Dismiss is fully briefed and is currently pending in this Court.  

The Motion to Dismiss pursuant to Rule 12(b)(6) goes to this Court’s jurisdiction to hear the FTC’s 

claims and the FTC’s authority to bring this cause of action under the statute.  Thus, the records are 

relevant to, if anything, the substantive claims.  They are not related to the fundamental 

jurisdictional issues contained in the Motion to Dismiss.   

Moreover the FTC’s request is both substantively and temporally overbroad.  The Tribal 

Defendants’ business records by their nature constitute private, sensitive, commercial information.  

The FTC, moreover, has requested essentially every document in the possession of DataX, Ltd. that 

pertains to the Tribal Defendants’, without an attempt to narrow their inquiry as to substance or to 

identify even one document with particularity.  Furthermore, the FTC has requested these records 

reaching back more than ten years.  It is impossible to overstate the irreparable harm to the Tribal 

Defendants’ business affairs should this proprietary and confidential commercial information 

needlessly be released prior to possible disposition of this case on jurisdictional grounds.  This 

potential for harm clearly outweighs the FTC’s need for the requested information at any time 
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before the District of Nevada has ruled upon the pending dispositive motion.  See Gonzales, 234 

F.R.D. at 680; Goodyear Tire & Rubber Co., 211 F.R.D. at 662.  

Finally, as the U.S. Supreme Court described in Neitzke v. Williams, a dispositive motion 

like the Tribal Defendants’ 12(b)(6) motion is intended to “streamline[] litigation by dispensing 

with needless discovery and factfinding.”  Neitzke 490 U.S. at 326-27 (emphasis added).  The FTC’s 

Subpoena, however, attempts to obtain the Tribal Defendants’ private commercial information as it 

relates to the merits of this case.  Until this Court has issued a ruling upon their 12(b)(6) Motion, the 

Tribal Defendants’ private and confidential banking information is not relevant to that cause of 

action.  Its release would, therefore, represent an undue burden such that this Court “must quash” 

pursuant to Fed.R.Civ.P. 45(A)(3)(iv)(emphasis added); see 197 F.3d at 925; Goodyear Tire & 

Rubber Co., 211 F.R.D. at 662. 

III. CONCLUSION 

In light of the foregoing, the Tribal Defendants respectfully request that this Court issue an 

order quashing the FTC’s Subpoena to DataX, Ltd. in its entirety, as it seeks private information 

that is irrelevant at this time and would pose an undue burden in light of the Tribal Defendants’ 

pending 12(b)(6) Motion.  In the alternative, the Tribal Defendants respectfully request an order 

staying enforcement of the Subpoena or modifying the return date until this Court has resolved the 

currently pending Motion for Protective Order Staying Discovery. 
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Dated:  August 9, 2012 
 

CONLY SCHULTE 
/s/ Conly Schulte    

Fredericks Peebles & Morgan LLP 
1900 Plaza Drive 
Louisville, CO 80027 
Telephone: (303) 673-9600 
Facsimile: (303) 673-9155 
Email: cschulte@ndnlaw.com  
 
JOHN NYHAN 
Fredericks Peebles & Morgan LLP 
2020 L St., Suite 250 
Sacramento, CA 95811 
Telephone (916) 441-2700 
Facsimile (916) 441-2067 
Email: jnyhan@ndnlaw.com 
 
SHILEE MULLIN 
Fredericks Peebles & Morgan LLP 
3610 North 163d Plaza 
Omaha, NE  68116 
Telephone:  (402) 333-4053 
Facsimile:  (402) 333-4761 
Email:  smullin@ndnlaw.com  
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CERTIFICATE OF SERVICE 

Pursuant to Fed. R. Civ. P. 5(b), I hereby certify that on the 9th day of August, 2012 

service of the foregoing MOTION TO QUASH, OR IN THE ALTERNATIVE TO 

REMIT ENFORCEMENT OF, PLAINTIFF’S SUBPOENA TO PRODUCE 

DOCUMENTS, INFORMATION, OR OBJECTS OR TO PERMIT INSPECTION OF 

PREMISES was submitted electronically for filing and/or service with the United States 

District Court of Nevada. Electronic service of the foregoing document shall be made in 

accordance with the E-Service List as follows: 
 

Blaine T. Welsh 
Julie G. Bush 
Jason Schall 
Nikhil Singhvi 
Helen Wong 

blaine.welsh@usdoj.gov 
jbush@ftc.gov 
jschall@ftc.gov 
nsinghvi@ftc.gov 
hwong@ftc.gov 

Attorneys for Plaintiff 
 

Von S. Heinz 
Darren J. Lemieux 
E. Leif Reid 

vheinz@lrlaw.com 
dlemieux@lrlaw.com 
lreid@lrlaw.com 

Attorneys for Defendants AMG Capital Management, LLC; Level 5 Motorsports, LLC; 
LeadFlash Consulting, LLC; Black Creek Capital Corporation; Broadmoor Capital Partners, 

LLC; Scott A. Tucker; Blaine A. Tucker 
 
 

L. Christopher Rose lcr@juww.com 

Attorney for Defendants The Muir Law Firm, LLC and Timothy J. Muir 
 

 
Whitney P. Strack 
Brian R. Reeve 
Nathan F. Garrett 

pstrack@gbmglaw.com 
breeve@swlaw.com 
ngarrett@gbmglaw.com 

Attorneys for Defendant Don E. Brady 
 

Jay Young jay@maclaw.com 

Attorney for Defendant Robert D. Campbell 
 

Paul C. Ray PaulCRayLaw@gmail.com 

Attorney for Defendant Troy L. Littleaxe 
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Patrick J. Reilly preilly@hollandhart.com 

Attorney for Defendants Kim C. Tucker and Park 269 LLC 
 
 

Paralegal 
/s/ Carol Cyriacks   

Fredericks Peebles & Morgan LLP 
3610 North 163rd Plaza 
Omaha, NE  68116 
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