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IN THE UNITED STATES COURT 
OF FEDERAL CLAIMS

__________________________________________
KLAMATH CLAIMS COMMITTEE             )

) Electronically Filed:
Plaintiff, ) September 26, 2011

)
v. ) No. 09-75L

)
) Judge Francis M. Allegra

THE UNITED STATES OF AMERICA, )
)

Defendant. )
__________________________________________)

DEFENDANT’S RESPONSE TO COURT’S ORDER
REQUESTING POSITION ON INDISPENSIBLE PARTIES

The Confederated Bands and Tribes of the Klamath and Modoc Tribes (hereinafter

“Tribes”) are a necessary and indispensable party to this suit and cannot be joined due to their

sovereign immunity; the Court should dismiss this case for that reason.  The United States files

this pleading in response to the Court’s order to submit simultaneous briefs addressing the

Tribes’ decision not to intervene “and, in particular whether [the] Klamath Tribe[s] [are] an

indispensible party under RCFC 19(b).”  See Klamath Tribe Claims Comm. v. United States, 97

Fed. Cl. 203 (2011) (hereinafter “Partial Dismissal Order”).  The Tribes are indispensable to this

action and their sovereign immunity alone warrants dismissal.  Considering the 19(b) factors

further weighs in favor of dismissal; a judgment in the Tribes’ absence would prejudice both the

Tribes’ ability to assert their Treaty rights and the United States’ interest in avoiding multiple

lawsuits, this prejudice cannot be avoided, and complete relief cannot be granted in the Tribes’

absence.

The Court partially dismissed the Klamath Claims Committee’s (hereinafter “Committee”
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or “Plaintiff”) claims.  Specifically, the Court dismissed Plaintiff’s claims regarding the

disbursements of moneys under the 1954 Act, any reimbursement due from the construction,

operation and maintenance of the Klamath Irrigation Project and any claims regarding the

transfer of the Chiloquin Dam.  See generally Klamath Tribe Claims Comm.,97 Fed. Cl. 203. 

The remaining claims concern whether the removal of the Chiloquin Dam in August 2008

“effectuated a taking of the Tribes’ associated water and fishing rights and constituted a breach

of fiduciary dut[y].”  Id. at 210.  As part of the partial dismissal order, the Court held that the

Tribes are a necessary party to this action under Court of Federal Claims, Rule 19(a), see id. at

210-14, and offered the Tribes the opportunity to intervene in this litigation.  Id. at 214.  On April

20, 2011, the Tribes declined to intervene.  See Dkt. 37.  As discussed below, the Tribes are

indispensible to this action:  a judgment in their absence might prejudice the Tribes’ assertions of

their Treaty fishing and water rights, complete relief cannot be granted, and the Tribes’ sovereign

immunity weighs in favor of dismissal.  The Court therefore should dismiss the remainder of this

case.

ARGUMENT

The Court already found that the absent Tribes meet the requirements of Rule 19(a), that

the Tribes have an interest in the Treaty right being asserted by the Plaintiff, and thus, the Tribes

are necessary for resolution of this litigation.  See Klamath Tribe Claims Comm., 97 Fed. Cl. at

212-3.  Specifically, the Court held:  1) that in the absence of the Tribes, it cannot afford

complete relief between the plaintiff and the United States; 2) the Tribes have claimed an interest

in the remaining subject matter of this lawsuit (the Tribe’s 1864 Treaty water and fishing rights);

and 3) that proceeding in the absence of the Tribes may impede the Tribes’ ability to protect that
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“In general, the rules of [Court of Federal Claims] are patterned on Federal Rules of Civil/1

Procedure.  Therefore, precedent under the Federal Rules of Civil Procedure is relevant to
interpret rules of [Court of Federal Claims].”  Pac. Nat’l Cellular v. United States, 41 Fed. Cl. 20,
25, n.3 (1998).  Specifically with regard to Rule 19, the Federal Circuit has recently noted that
“RCFC is virtually identical to Fed. R. Civ .P. 19 ” [and] “[b]ecause our case law on RCFC 19 is
limited, we rely on cases interpreting Fed. R. Civ .P. 19 in our analysis of what is a “necessary”
party under RCFC 19.”  United Keetoowah Band of Cherokee Indians v. United States, 480 F.3d
1318, 1324, n.2 (Fed. Cir. 2007).
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interest or leave the United States with inconsistent obligations.  Id.  

As the Court determined that the absentee Tribes should be joined and the Tribes have

declined to join, the Court’s inquiry turns to whether this lawsuit should proceed without the

Tribes nonetheless.  See W. Md. Ry. Co. v. Harbor Ins. Co., 910 F.2d 960, 961 (D.C. Cir. 1990)

(“If the absentee cannot be joined should the lawsuit proceed without her nonetheless?”).  In

other words, the Court must now determine whether the absent party, here the Tribes, are

“indispensable” under Rule 19(b).  See, e.g., United States v. Bowen, 172 F.3d 682, 688 (9th Cir

1999); Dawavendewa v. Salt River Project Agric. Improvement & Power Dist., 276 F.3d 1150,

1155 (9th Cir. 2002); Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 997 (10th Cir. 2001);

  If the absentKeweenaw Bay Indian Cmty. v. Michigan, 11 F.3d 1341, 1345 (6th Cir. 1993). /1

party is determined to be indispensable, and is not joined, the Court must dismiss the suit.  See,

e.g., Provident Tradesmen Bank & Trust Co. v. Patterson, 390 U.S. 102, 118-19 (1968); Viacom

Int’l, v. Kearney, 212 F.3d 721, 725 (2nd Cir. 2000); Davis v. United States, 192 F.3d 951, 959

(10th Cir. 1999). 

Rule 19(b) provides that if a person cannot be made a party, the court must determine

whether in equity and good conscience the action should proceed among the parties before it or

should be dismissed, the absent person thus being indispensable.  RCFC 19(b).  In making this
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determination, the factors to be considered by the court are the following:

If a person who is required to be joined if feasible cannot be joined, the court must
determine whether, in equity and good conscience, the action should proceed
among the existing parties or should be dismissed. The factors for the court to
consider include:

(1) the extent to which a judgment rendered in the person’s absence might
prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 

(3) whether a judgement rendered in the person’s absence would be adequate; and 

(4) whether the plaintiff would have an adequate remedy if the action were
dismissed for nonjoinder.

RCFC 19(b).  These four factors are not rigid, technical tests, but rather “guides to the

overarching ‘equity and good conscience’ determination.”  Cloverleaf Standardbred Owners

Ass’n, Inc. v. National Bank, 669 F.2d 1274 , 1279 n.11 (D.C. Cir. 1983); see also Pembina

Treaty Comm. 980 F.2d at 545.  Additionally, where as here, the absent party is a sovereign

Indian tribe, which cannot be joined, sovereign immunity weighs in favor of dismissal.  Applying

these factors here compels the conclusion that the absent Tribes are indeed indispensable parties

to this suit.

I. The Absent Tribes’ Sovereign Immunity Warrants Dismissal Pursuant to Rule
19(b).

Tribal sovereign immunity alone warrants dismissal here because Plaintiff’s claims

directly impact the necessary and absent Tribes.  See Pembina Treaty Comm. 980 F.2d at 543,

545-6; Clinton v. Babbitt, 180 F.3d 1081, 1090 (9th Cir. 1999); Quileute Indian Tribe v. Babbitt,
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18 F.3d 1456, 1460–61(9th Cir. 1994) (“[W]hen the necessary party is immune from suit, there

may be ‘very little need for balancing Rule 19(b) factors because immunity itself may be viewed

as the compelling factor.’”).  Plaintiff’s interests in litigating its claims must be weighed against

the predicate of tribal sovereign immunity and the Rule 19(b) factors concerning indispensability. 

The Wichita court found that even where the third factor – “adequacy of judgment” – appeared to

weigh against a finding of indispensability, “[t]his factor, however, cannot be given dispositive

weight when the efficacy of the judgment would be at the cost of the absent parties’ rights to

participate in litigation that critically affect their interests.”  Wichita & Affiliated Tribes of

Oklahoma v. Hodel, 788 F.2d 765, 777 (D.C. Cir. 1986).  Though it weighed the 19(b) factors,

the Wichita court found that dismissal was “mandated by the policy of tribal immunity.”  Id. This

Court should apply the Wichita court’s reasoning to this case and dismiss Plaintiff’s remaining

claims. 

II. Outside of the Absent Tribes’ Sovereign Immunity, the Adjudication of the Tribes’
Treaty Rights in their Absence Warrants Dismissal Pursuant to Rule 19(b).

Putting aside the absent Tribes’ sovereign immunity, Rule 19(b) still compels dismissal. 

The first factor (prejudice to the absentee and current parties) is largely reflected in the Rule

19(a) examination into impairment of a protectable interest.  See United States ex rel. Hall v.

Tribal Dev. Corp., 100 F.3d 476, 479 (7th Cir. 1996); Clinton, 180 F.3d at 1090.  Plaintiff’s

remaining claims are based on alleged harms to fishing and water rights derived from the 1864

Treaty to which only the Tribes and the United States are signatories.  Where a plaintiff seeks to

litigate treaty rights without all the signatory tribes to the relevant treaty, the absent tribes are

indispensable and the claim must be dismissed.  Makah Indian Tribe v. Verity, 910 F.2d 555, 560
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(9th Cir. 1990) (finding prejudice would result to absent treaty-tribes because harvest reallocation

sought by litigating tribe necessarily detrimental to absent tribes).  This case does not present a

situation where multiple parties possess shared, compatible interests.  The Committee claims that

it holds the sole interest in these treaty rights and that the Tribes have no interest here.  See, e.g.,

Dkt. 8 at 2 (claiming to represent the “1954 tribal membership” and “1954 terminated tribe” and

alleging that “The non-1954 membership has no direct interest in the claims brought in this

litigation.”).  The competing interests here are more akin to “[c]onflicting claims by beneficiaries

to a common trust [that] present[s] a textbook example of a case where one party may be

severely prejudiced by a decision in his absence.”  Wichita, 788 F.2d at 774.  The Committee’s

suit would necessarily prejudice the Tribes’ interest in its treaty rights.  

If this court were to find the treaty provisions at issue did not support a claim, the Tribes

might be unable to bring its own claim based on those provisions in the future.  Even if the

Committee were to succeed, the Tribes could be harmed because any damages received by the

Committee could take away from those that could be sought by the Tribes.  The Committees’

interests directly contravene the Tribes, making the Committee incapable of representing the

Tribes interests and also establishing that this suit would prejudice the Tribes’ interests if it

proceeds.  The fact that the Committee and Tribes may have some compatible interests in

vindicating treaty rights does not cure the prejudice caused by the Tribes’ absence, that the relief

sought by the Committee overlaps at all with what the Tribes might seek warrants dismissal. 

State v. Tyson Foods, Inc., 2009 U.S. Dist. LEXIS 63518 (D. Okla. 2009) (absent tribe

indispensable notwithstanding state’s and tribe’s interest in protecting watershed where potential

existed for state to receive damages for harm to tribal resources).  
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The United States could also be prejudiced if this case were to proceed because it could

be subject to multiple inconsistent liabilities if the Tribes were to later bring suit and succeed.  

And litigating the extent of the 1864 Treaty fishing and water rights here without the Tribes

could greatly prejudice the United States’ and Tribes’ ability to protect those rights in the

ongoing Klamath Basin water rights adjudication.  United States v. Oregon, 44 F.3d 785 (9th Cir.

1994), cert. denied sub nom. Klamath Tribes v. Oregon, 516 U.S. 943 (1995).  Moreover, the

United States cannot represent the Tribes’ interests, because as the Court already correctly

determined “[h]ere, it does not appear the United States can adequately represent the interests of

the absent Tribes, at least insofar as plaintiff claims that defendant’s actions impaired the Tribes’

water rights.”  See Klamath Tribe Claims Comm.,97 Fed. Cl. at 213, n. 16. 

Under the second factor, prejudice to both the United States and absent Tribes cannot be

avoided by careful drafting of any judgment.  In order to award any monetary damages to

Plaintiff, the Court would need to determine the breadth of the Tribe’s Treaty fishing and water

rights taken by the United States, or determine the value of the rights under a breach of trust

theory.  In other words, in so valuing the rights, the Court would be deciding the extent of the

Tribes’ fundamental Treaty rights in their absence.  Moreover, the Court would be deciding tribal

rights at the behest of a group of individuals, and individuals cannot prosecute tribal rights.  N.

Cheyenne Tribe v. Hollowbreast, 425 U.S. 649, 655-56 (1976).  Any judgment rendered by the

Court concerning the Tribes’ treaty rights in this matter will necessarily impact those rights

because the Court cannot separate out the Committee’s treaty-based claims and address them

solely as a subset apart from the Tribes’ rights.  The only adequate remedy from Plaintiff’s

perspective—valuation of the Tribes’ Treaty rights—comes at a high cost to the Tribes.  “There
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is no middle ground.”  United States ex rel. Hall, 100 F.3d at 480 (citation omitted). 

Finally, factors three and four weigh in favor of finding the Tribes indispensible.  It is

clear that a judgment rendered without the Tribes would be inadequate.  The above discussion

shows there is a strong chance for further litigation and inconsistent judgments if this litigation

continues without the Tribes.  While Plaintiff’s interest in having an alternate forum in which to

litigate their claims is important, as detailed above, the absent Tribes’ interest in maintaining

sovereign immunity outweighs this interest.  See Pembina Treaty Comm. 980 F.2d at 545–46. 

The Tribes are therefore indispensable parties under Rule 19(b).  Because the Tribes have not

waived their sovereign immunity, Plaintiff’s Complaint should be dismissed.

III. The Tribes’ Attorney Enjoys Apparent Authority to Represent the Tribes’ Position
in This Court.

In its motion requesting the opportunity to submit supplemental briefing, the Committee

argues the Tribes’ attorney did not provide the Court with a tribal resolution supporting the

positions espoused -- that the Tribes did not wish to join this litigation, that Plaintiff does not

have authority to represent the Tribes and that the Tribes are indispensible to this litigation.  See

Dkt. 44 (Mot. By Pl. Seeking Leave of Court to Allow Supplemental Briefing (Aug. 8, 2011)) at

¶ 10.  First, the Court should disregard Plaintiff’s attempt to direct focus away from whether it

has authority to whether the Tribes’ attorney has authority.  It is Plaintiff’s responsibility to

establish its authority to bring suit, which it has not done.  Moreover, the pleading filed by the

Tribes’ attorney is wholly consistent with the other documents by the Tribes filed here, namely

the Tribes’ letter to Plaintiff wherein the Tribes refused to ratify or otherwise endorse this

lawsuit.  See Dkt. 32.
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Second, attorneys enjoy, at the very least, apparent authority to make filings on behalf of

their clients.  See Pueblo of Santo Domingo v. United States, 647 F.2d 1087 (Ct. Cl. 1981).  “An

attorney employed for the purposes of litigation has the general implied or apparent authority to

enter into such stipulations or agreements, in connection with the conduct of the litigation, as

appears to be necessary or expedient for the advancement of his client’s interest or to

accomplishment of the purpose for which the attorney was employed.”  Id. at 1088 (quoting 7A

C.J.S. Attorney and Client § 205, at 341 (1980)).  “Such stipulations or agreements are binding

on the client, without regard to the client’s actual knowledge or consent.”  Id. (quoting 7A C.J.S.

Attorney and Client § 205, at 341-42 (1980)).  Plaintiffs would require that every filing by a

tribe’s attorney must be accompanied by a tribal resolution; such a result is unworkable.  In the

absence of some specific requirement for an accompanying tribal resolution, the Tribes’ attorney

had apparent authority to file the statement in this Court.  Additionally, Plaintiff has provided no

evidence that the Tribes’ attorney did not have authority to make the statements and file the

letter.  

Moreover, while the Court should consider and take into account the Tribes’ statement

that they are indispensible to this action, the Tribes’ statement does not legally decide the

question.  It is for this Court to make the legal determination based on the factors discussed

above.  As such, the Court should not be swayed by any argument that the Tribes’ decision to not

intervene needs to be revisited, or by any argument that the Tribes’ statements in conjunction

with that filing should be disregarded.
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CONCLUSION

For the reasons stated above, the arguments raised in our briefs, and discussed at oral

argument, the Court should fully dismiss the remainder of this case.  

Dated:  September 26, 2011
Respectfully Submitted,
IGNACIA S. MORENO
Assistant Attorney General

/s/  Maureen E. Rudolph           
MAUREEN E. RUDOLPH
BRUCE K. TRAUBEN
U.S. Department of Justice
Environment and Natural Resources Division
Natural Resources Section
P.O. Box 663
Washington, D.C.  20044
Tel: (202) 305-0479
Tel: (202) 305-0238

Attorneys for Defendant

OF COUNSEL:

JASON HARTZ
Department of the Interior
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