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STATEMENT OF JURISDICTION

The district court’s jurisdiction rested upon 28 U.S.C. § 1346(b), the

jurisdictional provision of the Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 1346(b)

& 2671-80.  On June 30, 2011, the district court issued a Memorandum Opinion and

Order, Appendix of Plaintiff-Appellant (App.) 374-90, and a Judgment, App. 391,

granting summary judgment to defendants.  Plaintiff filed a timely notice of appeal

on August 18, 2011.  App. 394-95.  This Court has appellate jurisdiction over the

district court’s final judgment pursuant to 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1.  Whether the district court abused its discretion in declining to enter a default

judgment against the United States.

2.  Whether the district court correctly held that the statute of limitations barred

plaintiff’s claim concerning the alleged initial failure to properly diagnose and treat

his fractured hand.

3.  Whether state law or tribal law is “the law of the place” under the FTCA,

28 U.S.C. § 1346(b).

4.  Whether the district court correctly held that plaintiff’s failure to identify

an expert witness barred his claim for surgical malpractice.
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STATEMENT OF THE CASE

Plaintiff brought this medical malpractice action under the FTCA seeking

damages for the alleged initial failure to properly diagnose and to treat his fractured

hand, and for the subsequent allegedly negligent surgery with respect to that same

hand fracture, at Fort Defiance Indian Hospital on the Navajo Reservation in Arizona. 

 By Memorandum Opinion and Order filed on September 29, 2009 (App. 180-99), the

court granted plaintiff’s motion for partial summary judgment on the question of

whether state law or tribal law was the applicable “law of the place” under the FTCA,

28 U.S.C. § 1346(b), agreeing with plaintiff that Navajo law, rather than Arizona law,

was the “law of the place.”  By Memorandum Opinion and Order filed on March 9,

2010 (App. 242-52), the district court granted the government’s motion to dismiss the

claims arising out of the alleged initial failure to diagnose and treat the hand fracture,

on statute of limitations grounds.  Thereafter, by Memorandum Opinion and Order

filed on September 30, 2010 (App. 321-41), the court denied the government’s

motion for reconsideration on the “law of the place” issue, and  plaintiff’s motion for

reconsideration on the statute of limitations issue.   By Order filed on April 22, 2011

(App. 347-48), the court denied plaintiff’s motion for a default judgment.  Finally, by

Memorandum Opinion and Order filed on June 30, 2011 (App. 374-90), the court

converted the government’s pretrial memorandum into a motion for summary

-2-
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judgment, and granted that motion, holding that plaintiff’s claim for surgical

malpractice was barred by his failure to proffer expert testimony as required by law.

STATEMENT OF THE FACTS

A.  Statutes And Rules Involved.

The jurisdictional provision of the FTCA provides that:

Subject to the provisions of chapter 171 of this title, the
district courts, together with the United States District
Court for the District of the Canal Zone and the District
Court of the Virgin Islands, shall have exclusive
jurisdiction of civil actions on claims against the United
States, for money damages, accruing on and after
January 1, 1945, for injury or loss of property, or personal
injury or death caused by the negligent or wrongful act or
omission of any employee of the Government while acting
within the scope of his office or employment, under
circumstances where the United States, if a private person,
would be liable to the claimant in accordance with the law
of the place where the act or omission occurred.

28 U.S.C. § 1346(b)(1) (emphasis added); see also 28 U.S.C. § 2674 (FTCA

provision also referring to "the law of the place where the act or omission occurred").

The relevant statute of limitations provides that:

A tort claim against the United States shall be forever
barred unless it is presented in writing to the appropriate
Federal agency within two years after such claim accrues
or unless action is begun within six months after the date
of mailing, by certified or registered mail, of notice of final
denial of the claim by the agency to which it was
presented.

-3-
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28 U.S.C. § 2401(b).

Fed. R. Civ. P. 55(d) provides that:

A default judgment may be entered against the United
States, its officers, or its agencies only if the claimant
establishes a claim or right to relief by evidence that
satisfies the court.

Id.

B.  Facts of the Case.

The pertinent facts are set forth at length in the “Background” sections of the

district court’s rulings of September 29, 2009 (see App. 180-84), March 9, 2010 (see

App. 242-46), September 30, 2010 (see App. 321-24), and June 30, 2011 (see App.

374-78).   In brief, Fort Defiance Indian Hospital (the Hospital) is an Indian Health

Service (IHS) facility located on the Navajo Reservation in Arizona.  Plaintiff Francis

Leon Harvey sought treatment at the Hospital after he fell on ice, sustaining injuries

on the right side of his body, and in particular to his right hand.

1.  Plaintiff presented at the walk-in clinic at the Hospital on February 6, 2004. 

He reported that he had slipped on ice six days prior to this clinic visit, and had

injured his right hand, right rib area and left knee.  X-rays were taken and read by the

treating physician, Dr. Vitelli as “all ok.”  App. 126.  Those x-rays were also read on

that same date by a teleradiologist at a distant site; that x-ray finding included “a

-4-
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fracture of base of fifth metacarpal of the right hand which enters the carpometacarpal

joint.”  Id. at 128.

Plaintiff returned to the Walk-in Clinic on March 5, 2004, complaining of

continued pain.  A different physician, Dr. Downey, noted that the “x-rays were ok.” 

Id. at 129.  

Plaintiff returned for a physical examination on March 29, 2004.  A new x-ray

of the hand confirmed the existence of a fracture.  It is not disputed that the fracture

also existed on the February 6, 2004 x-ray.  Id. at 132a.  Plaintiff was told to see

orthopedics as soon as possible, and was told “that my hand was broken.”  Id. at 130

¶ 4.

Plaintiff presented to the Orthopedics clinic on March 30, 2004, and the

Orthopedic Surgeon, Dr. Jan Sarnecki determined that it was not possible to reduce

the two-month-old fracture.  She advised plaintiff to use a splint part-time for

comfort.  Id. at 133.

Plaintiff returned to the Orthopedics clinic on April 20, 2004.  Following an

evaluation, the surgeon, Dr. Brown, scheduled him for surgical preoperative

preparation for May 3, 2004.  Id. at 134.

On May 3, 2004, Dr. Brown discussed the surgery with plaintiff “including all

adverse reactions.”  Dr. Brown’s report states that he “[e]xplained & answered all pt’s

-5-
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questions to pt’s satisfaction.”  Id. at 135.  Dr. Brown also obtained a signed informed

consent form from plaintiff which identified “[c]ommon and important risks

connected with the proposed operation or procedure,” including “infection, neural

vascular trauma, non-union, arthritis.”  Id. at 136.  The surgery was performed on

May 5, 2004.

2.  On September 20, 2004, plaintiff signed an Authorization for Use or

Disclosure of Health Information for records related to “Misdiagnos of R hand & L

knee for the period of Feb. 1, 04 to Aug. 31, 04.”  The purpose or need for the

disclosure indicated “Attorney-Roosenfelt.”  Id. at 137.

Plaintiff’s initial Administrative Claim for Damage, Injury, or Death in the

amount of $300,000 for personal injury was received by the Department of Health

and Human Services (HHS) on May 1, 2006.  Plaintiff alleged (1) a negligent failure

to diagnose the broken bone in his right hand, and (2) surgical malpractice in

repairing the injury to his right hand.  Id. at 138.

Plaintiff was advised that his initial claim failed to provide a total amount

claimed, and he thereafter submitted an amended Administrative Claim with a sum

certain claim in the amount of $300,000.  That claim was received by HHS on June

19, 2006, id. at 139, and was accompanied by a cover letter from plaintiff’s current

counsel.  Id. at 140.

-6-
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By letter dated July 10, 2006, plaintiff’s current counsel submitted an amended

claim, increasing the total claim to $2,016,120.  Id. at 141 (first page only).

B.  District Court Proceedings.

By complaint filed on January 29, 2008, plaintiff brought this FTCA medical

malpractice action in the U.S. District Court for the District of New Mexico.  See

App. 11-20.  He sought damages in the amount of $2,016,120.00, alleging that

government health care providers had initially misdiagnosed and failed to treat his

hand injury, and thereafter had committed surgical malpractice as well.  On April 29,

2008, the United States filed its Answer.  Id. at 21-30.

On October 6, 2008, plaintiff filed a motion for partial summary judgment and

a supporting memorandum, maintaining that tribal law, rather than state law, is “the

law of the place” in this action under 28 U.S.C. § 1346(b).  App. 35-61.  The United

States opposed this motion (id. at 70-83), but by Memorandum Opinion and Order

filed on September 29, 2009 (id. at 180-99), the district court granted the motion.

In so holding, the court relied chiefly upon Cheromiah v. United States, 55 F.

Supp. 2d 1295 (D. N.M. 1999).  The court was not persuaded by the contrary ruling

of the Eighth Circuit in LaFromboise v. Leavitt, 439 F.3d 192 (8th Cir. 2006). 

Rather, the court agreed with the Cheromiah court that this outcome follows from the

Supreme Court’s rulings in Hess v. United States, 361 U.S. 314 (1960), and  Montana

-7-
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v. United States, 450 U.S. 544 (1981).  See App. 187-89, 194-97.  The court also

believed that its conclusion was dictated by respect for tribal sovereignty and by the

trust relationship between the United States and Indian tribes.  See id. at 196-99.  The

United States sought reconsideration of this decision, See id. at 200-18.

Meanwhile, the United States also filed a motion to dismiss plaintiff’s claim

relating to the initial failure to diagnose and treat his hand injury, arguing that it was

barred by the two-year statute of limitations, 28 U.S.C. § 2401(b), because plaintiff

knew as of March 29, 2004, that his hand was broken, but he did not file his FTCA

administrative claim until May 1, 2006.  See App. 105-47.  Plaintiff opposed this

motion (see App. 149-66), but by Memorandum Opinion and Order of March 9, 2010

(see id. at 242-52), the court granted it.  The court held that plaintiff’s “failure-to-

diagnose/failure-to-treat claims accrued on April 20, 2004, when he learned that more

extensive care (i.e., surgery) was required to treat an injury that health care providers

originally believed could be taken care of with painkillers and an ice pack.”  Id. at

251.  Plaintiff sought reconsideration of this decision.  See id. at 253-60.

By Memorandum Opinion and Order filed on September 30, 2010 (App. 321-

41), the district court denied the parties’ respective motions for reconsideration.  With

respect to the government’s motion, the court adhered to “its determination that

Montana v. United States, 450 U.S. 544 (1981) dictates the choice-of-law outcome,”

-8-
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App. 326, although the court stated that “[a]t first blush, the government’s suggestion

as to the inapplicability of” the aspect of Montana upon which the court had relied

“has some appeal.”  Id. at 331.  With respect to plaintiff’s  motion, the court stated

that “if anything, the circumstances support a determination that Mr. Harvey’s claims

of medical malpractice, to the extent those claims are based on [the Hospital’s]

providers’ failure to diagnose and treat his fractured hand, accrued on the earlier date

of March 29, 2004” – although it let stand the later date of April 20, 2004, because

the government had not sought reconsideration on this point, and out of fairness to

plaintiff.  Id. at 340-41.

While the motions for reconsideration were still pending, the parties filed

pretrial memoranda.  See id. at 286-312.  In its pretrial memorandum, the United

States moved to dismiss for lack of subject matter jurisdiction, maintaining that even

if tribal law is “the law of the place,” plaintiff’s action must be dismissed because

plaintiff had failed to designate an expert witness and therefore could not establish

the government’s negligent or otherwise wrongful conduct, as required under the

FTCA.  Id. at 286-300.  Plaintiff contested the government’s jurisdictional argument

(see id.  at 301-12).   By Order of May 11, 2011, the court notified the parties that it

intended to convert the government’s motion to dismiss for lack of jurisdiction into

a summary judgment motion regarding jurisdiction, as required under Fed. R. Civ. P.

-9-
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56 and this Court’s precedent.  See App. 350-51.  The court gave the parties the

opportunity to file supplemental pleadings on this issue (see id. at 351), and plaintiff

took advantage of that opportunity.  See id. at 352-73.

While the motions for reconsideration were pending, and after filing of the

pretrial memoranda, plaintiff also filed a motion for a default judgment, arguing that

he was entitled to a default judgment because the government had filed its Answer

one day late, some two-and-a-half years earlier.  See id. at 315-17.  The government

opposed this motion (see id. at 342-46),  and the district court denied it by Order filed

on April 22, 2011, declining such a “‘drastic sanction.’” See id. at 347-48 (citation

omitted).

By Memorandum Opinion and Order filed on June 30, 2011, the district court

granted summary judgment to the government.  App. 374-90.  Stating that “[t]he

dispositive question in this case is whether Plaintiff, under the facts of this case, can

proceed on his claim of medical negligence under the” FTCA “where he has failed

to proffer any expert medical evidence,” the court answered the question in the

negative.  Id. at 374.

The court rejected plaintiff’s contention that “expert testimony is not required

because Plaintiff has demanded nalyeeh under Navajo law.”  Id. at 380.  The court

held that “the Navajo Nation Supreme Court explicitly has rejected the argument that

-10-
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nalyeeh and negligence are mutually exclusive legal doctrines.”    Id. at 381-82

(citation omitted).  The court emphasized that the Navajo Nation Supreme Court has

“noted that negligence is ‘part and parcel of nalyeeh,’ . . . , and that the Navajo Nation

Courts consistently have ‘applied negligence and nalyeeh together.’”  Id. at 382.  The

court thus held that both the FTCA and tribal law require plaintiff to establish

negligent or otherwise wrongful conduct on the part of the government’s care

providers.  Id. at 384.

The district court next held that under Baldwin v. Chinle Family Court, 7 Am.

Tribal Law 643 (Nav. Sup. Ct. 2008), “it strongly appears that expert medical

testimony is necessary to establish the diagnosis and treatment of a medical condition

under Navajo law.”  App. 385.  In any event, “to the extent that Navajo law is silent,”

the Navajo Nation Code “provides that the issue ‘may be decided according to comity

with reference to the laws of the state in which the matter in dispute may have

arisen’” – in this case, the laws of Arizona.  Id. at 385-86 (citation and footnote

omitted).

Applying Arizona law, the court stated that “‘Arizona courts have long held

that the standard of care normally must be established by expert medical testimony.’” 

Id. at 386 (citation omitted).  While an exception to this rule exists where it is “a

matter of common knowledge . . . that the injury would not ordinarily have occurred
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if due care had been exercised,” id. (citation omitted), the court found that exception

inapplicable here, because plaintiff “has failed to demonstrate that his hand injury is

the type of injury that is ‘so grossly apparent that a layman would have no difficulty

in recognizing it as having been caused by negligence.’” Id. at 387.

Thus, the court concluded that “[i]n the absence of expert testimony, there are

no genuine issues of material fact on Plaintiff’s FTCA medical malpractice claim and

Defendant is entitled to judgment as a matter of law.”  Id. at 388 (citation omitted). 

For the same reason, the district court rejected plaintiff’s invocation of the doctrine

of res ipsa loquitur.  Id. at 388-89.  The court found that doctrine inapplicable

because plaintiff “has failed to demonstrate that his hand injury is a matter of

common knowledge among laymen or medical experts.”  Id. at 389.

The court also rejected plaintiff’s argument that “expert testimony is irrelevant

to this case because there is no admissible evidence regarding what happened during

Plaintiff’s surgery.”  Id.  The court reiterated that “it is the Plaintiff that bears the

burden to prove the essential elements of his medical malpractice claim by a

preponderance of the evidence” – a burden that plaintiff simply cannot satisfy

“[w]ithout admissible evidence regarding his May 5, 2004 surgery[.]” Id.
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SUMMARY OF ARGUMENT

Plaintiff asserts two claims of medical malpractice under the Federal Tort

Claims Act.  The first of these claims alleges negligence in the failure to  properly

diagnose and treat his fractured hand.  The district correctly held this claim is barred

by the statute’s two-year limitations period.  28 U.S.C. § 2401(b).  The court found

that plaintiff knew of this injury and its cause by April 20, 2004, at the very latest. 

Plaintiff filed his administrative FTCA claim on May 1, 2006, more than two years

later.

Plaintiff also presents a distinct claim for malpractice regarding the surgery on

his hand on May 5, 2004.  The court concluded that this claim was timely, but granted

summary judgment for the government on the merits.  That judgment was correct as

a matter of tribal law and as a matter of Arizona state law.  We respectfully urge,

however, that the Court make clear that state law, not tribal law, is “the law of the

place” under 28 U.S.C. § 1346(b).  The Court has previously applied state law in

cases arising out of incidents on tribal lands, but has never addressed the contention

that tribal law displaces state law as the rule of decision in such cases.  The only court

of appeals to squarely address this issues, LaFromboise v. Leavitt, 439 F.3d 792 (8th

Cir. 2006), cogently explained that the FTCA incorporates state law and not tribal

law.  Because the issue is one of recurring importance, we ask that the Court address
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the question even though the outcome of this case is the same under Arizona or tribal

law.  

Finally, the district court plainly did not abuse its discretion in denying

plaintiff’s motion for a default judgment.  Two and a half years after the United States

filed its answer in this case, plaintiff sought a default judgment on the ground that the

answer had been filed one day late.  Default judgments are disfavored as a general

matter, and default judgments against the United States even more so.  To grant a

default motion in these circumstances would have been extraordinary.

STANDARD OF REVIEW

The Court reviews de novo both the district court’s grant of a motion to dismiss

(see, e.g., Gee v. Pacheco, 627 F.3d 1178, 1183 (10th Cir. 2010)), and its grant of

summary judgment.  See, e.g., Ramah Navajo Chapter v. Salazar, 644 F.3d 1054,

1062 (10th Cir. 2011), cert. granted on other grounds, No. 11-551, 2012 WL 28948

(U.S. Jan. 6, 2012); Golan v. Gonzales, 501 F.3d 1179, 1183 (10th Cir. 2007), rev’d

in part on other grounds sub nom. Golan v. Holder, No. 10-545, ___ S. Ct. ___, 2012

WL 125436 (U.S. Jan. 18, 2012).  The denial of a motion for a default judgment is

reviewed for abuse of discretion.  See, e.g., Bixler v. Foster, 596 F.3d 751, 762 (10th

Cir. 2010).  The district court’s judgment may be affirmed on any ground supported
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by the record.  See, e.g., Nielander v. Bd. of Cnty. Comm’rs of Republic, Kan., 582

F.3d 1155, 1170 (10th Cir. 2009).

ARGUMENT

I. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN
DENYING PLAINTIFF’S MOTION FOR A DEFAULT JUDGMENT
AGAINST THE UNITED STATES.

The district court did not abuse its discretion in holding that plaintiff is not

entitled to a default judgment on the ground that United States filed its answer to his

complaint one day late.

The government filed its answer on April 29, 2008, 61 days after service of the

complaint on the United States Attorney’s office.  Plaintiff did not question the

timeliness of the answer until September 27, 2010.  On that date, after two and a half

years of active litigation, plaintiff sought a default judgment.

This Court reviews the denial of a motion for a default judgment only for abuse

of discretion.  See, e.g., Bixler v. Foster, 596 F.3d 751, 762 (10th Cir. 2010).  Default

judgments are disfavored. See, e.g., Katzson Bros., Inc. v. EPA, 839 F.2d 1396, 1399

(10th Cir. 1988).  The entry of a default judgment is a “drastic sanction,” and entry

of a default judgment against the United States is especially disfavored.  Stewart v.

Astrue, 552 F.3d 26, 28 (1st Cir. 2009); see also Jorden v. Nat’l Guard Bureau, 877
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F.2d 245, 251 n.23 (3d Cir. 1989); Mason v. Lister, 562 F.2d 343, 345 (5th Cir.

1977).

Fed. R. Civ. P. 55(d) is intended to prevent the entry of default judgments

against the United States for mere procedural missteps.  Stewart, 552 F.3d at 28. 

Under Rule 55(d), if the government comes forward with a meritorious defense and

a willingness to litigate, the default judgment should be denied.  Stewart, 552 F. 3d

at 28-29.  Fed. R. Civ. P. 55(d) also provides that a default judgment may be entered

against the United States “only if the claimant establishes a claim or right to relief by

evidence that satisfies the court.”  Id. (Emphasis added).    Accordingly, even if the

government defaults procedurally, the claimant must still prove his/her case at a trial

or hearing before the court.  See Stewart, supra; cf. Bixler, 596 F.3d at 762 (“Even if

an entry of default had been appropriate, it would not have been sufficient to entitle

plaintiffs to a judgment against Mr. Malone.”) (citation omitted).  The filing of a

complaint by itself is not, as plaintiff urges (Pl. Br. 7), sufficient to establish a “claim

or right of relief” under Fed. R. Civ. P. 55(d).  A complaint contains only allegations,

not evidence, and it certainly does not entitle plaintiff to a default judgment against

the United States.
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II. THE DISTRICT COURT CORRECTLY DISMISSED, ON STATUTE OF
LIMITATIONS GROUNDS, PLAINTIFF’S CLAIM CONCERNING
THE ALLEGED MISDIAGNOSIS AND FAILURE TO PROPERLY
TREAT HIS BROKEN HAND.

Under 28 U.S.C. § 2401(b), “[a] tort claim against the United States shall be

forever barred unless it is presented in writing to the appropriate Federal agency

within two years after such claim accrues . . . .”  Id.   As a limitation on the

government’s waiver of sovereign immunity, the provision is jurisdictional. See

Bradley v. United States, 951 F.2d 268, 270 (10th Cir. 1991).  

The question of accrual under 28 U.S.C. § 2401(b), is one of federal law, rather

than state or local law, see Kynaston v. United States, 717 F.2d 506, 508 (10th Cir.

1983), and a medical malpractice claim accrues when the plaintiff has knowledge of

the injury and its cause.  See United States v. Kubrick, 44 U.S. 111, 125 (1979);

Bradley, supra; Robbins v. United States, 624 F.2d 970, 971 (10th Cir. 1980).  1

The district court found that plaintiff’s claim with respect to the alleged

misdiagnosis and failure to treat his broken hand accrued no later than April 20, 2004,

when he was told that he required surgery.  At that point, plaintiff should have known

  Accordingly, as the district court recognized (JA 248 n.1), the question of1

accrual under 28 U.S.C. § 2401(b) is wholly distinct from the question of whether
state law or tribal law is “the law of the place”  here under 28 U.S.C. § 1346(b),  for
purposes of the substantive FTCA claims.  The “law of the place” inquiry has no
bearing on the accrual issue.
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that his hand fracture had been misdiagnosed and improperly treated.  See JA 250-51,

339-41.  Plaintiff filed his administrative claim more than two years later, on May 1,

2006.  See JA 247-52 & 336-41. The court suggested that the claim might have

accrued as early as March 29, 2004, when  he was told that his earlier the x-rays had

consistently revealed a fracture.  See id. at 340-41.   

Plaintiff’s various challenges to the district court’s ruling are unavailing.

A.  First, plaintiff asserts that under the Navajo concept of nalyeeh, his claim

did not accrue until March 2006, when he “stopped believing the health care

providers at [the hospital] and developed bad feelings.”  Pl. Br. 10 (citation omitted). 

As we discuss below, tribal law is not “the law of the place” with respect to plaintiff’s

substantive tort claims under 28 U.S.C. § 1346(b).  Even assuming, however, that

tribal law provided the substantive law of decision, the limitations period is

determined exclusively by reference to federal law.  See Kynaston, supra.

B.  Plaintiff argues that “[a]pplying Ninth Circuit law,” his “cause of action

accrued when he became aware that his hand would not recover.”  Pl. Br. 10.  He

further contends that “[i]n a failure to diagnose case, the cause of action accrues when

the patient becomes aware the pre-existing problem has developed into a more serious

problem” (id. at 11), and that “[u]nder Ninth Circuit case law, a cause of action does

not accrue while Plaintiff relies on statements of medical professionals.”  Id. at 13. 
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As an initial matter, Ninth Circuit case law is inapplicable.  In determining

accrual under § 2401(b), this Court applies its own precedent as it would with regard

to any other question of federal law.   That precedent forecloses plaintiff’s arguments.2

 In Gustavson v. United States, 655 F.2d 1034 (10th Cir. 1981), this Court

squarely rejected the contention that the FTCA statute of limitations did not begin to

run until the plaintiff  realized his injury was irreversible.  Id. at 1036.  Relying on

Kubrick, the Court held that an FTCA claim must be presented in writing within two

years of the time the claimant knew of the existence and the cause of his injury. 

“Lack of knowledge of the injury’s permanence, extent, and ramifications does not

toll the statute.”  Id.    Similarly, in Robbins v. United States, supra, the Court rejected

a claim that the limitations period ran only when plaintiff knew that his injury was

permanent. The Court explained that the plaintiff was “well aware of the injury and

its cause shortly after it occurred.  That he might have then believed the injury was

only temporary is irrelevant.”  624 F.2d at 971.

Under these decisions, it is clear that plaintiff’s claim regarding the alleged

initial misdiagnosis and incorrect treatment of his fractured hand accrued by April 20,

2004, at the latest, when plaintiff was told that he required surgery, if not by March

  We note that the district court erroneously relied upon Ninth Circuit case law2

in this context, as did the government in the district court proceedings.  See JA 120,
248.  We regret this error.
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29, 2004, when he was told that the x-rays taken since February 6, 2004, revealed a

hand fracture. 

Even if Ninth Circuit law were applicable here, the decisions on which plaintiff

relies are inapposite.  In the two cases cited by plaintiff the Ninth Circuit found that,

under 28 U.S.C. § 2401(b), a claim accrues when “the patient becomes aware, or

through the exercise of reasonable diligence, should have become aware of the

development of a pre-existing problem into a more serious condition . . . .” Raddatz

v. United States, 750 F.2d 791, 796 (9th Cir. 1984) quoting Augustine v. United

States, 704 F.2d 1074, 1078 (9th Cir. 1983).  In each of those cases,  it was only after

the plaintiffs experienced a “more serious condition” that they were made aware there

had been a previous misdiagnosis of an existing condition.  That is not the case here.

Plaintiff was made aware on March 29, 2004 that the doctors had failed to

correctly diagnose his broken hand.  It was at that point that he was aware of both his

injury (continued pain and the need for additional corrective surgery) and the cause

(failure to correctly diagnose).  The plaintiffs in Raddatz and Augustine each

submitted their administrative claims within two years of learning that there had been

a previous misdiagnosis.   In contrast, plaintiff waited more than two years, until May

1, 2006, to submit his administrative claim for failure to diagnose his broken hand. 
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Plaintiff also mistakenly relies on  Rosales v. United States, 824 F.2d 799, 804

(9th Cir. 1987), to urge that his cause of action did not accrue during the period in

which he was allegedly “continuously reassured by the health care providers . . . that

his hand would get back to normal” and that the surgery would “fix” his hand.  Pl. Br.

14.  In Rosales, the Ninth Circuit held that the plaintiffs could “reasonably rely on the

assurances by physicians that complications are normal and do not indicate that an

actual injury has occurred.”  Id.  Similarly, in Winter v. United States, 244 F.3d 1088,

1091 (9th Cir. 2001), the court held that the plaintiff was entitled to rely on the

doctors’ assurances as to the cause of his injuries.

In this case, plaintiff may have reasonably relied on the  doctors’ assurances

that his hand was simply bruised until March 29, 2004.  At that point, however,

physicians informed him that his hand was broken and that previous x-rays revealed

the fracture.

Plaintiff’s arguments on this score blur his two distinct claims.  The first claim,

which is time-barred, first concerns the alleged initial failure to properly diagnose and

treat his hand injury.  The second claim, which is not time-barred, concerns the

alleged surgical malpractice.  As the district court repeatedly recognized, and as

plaintiff himself has acknowledged (see JA 245-46, 248, 252, 337-38, and record
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 documents cited therein), plaintiff has raised two distinct claims, with different

accrual dates.

Plaintiff’s argument that he was entitled to rely on the post-March 29, 2004

assurances of the doctors that his “hand would get back to normal” (Pl. Br. 14) does

not relate to the incorrect diagnosis of his broken hand; it relates to plaintiff’s

malpractice claim regarding the subsequent surgery, which is not barred by the statute

of limitations.  As the district court held, however, the statute of limitations bars

plaintiff’s claim concerning the initial failure to diagnose and properly treat plaintiff’s

fractured hand.

  III. THE DISTRICT COURT PROPERLY REJECTED PLAINTIFF’S
SURGICAL MALPRACTICE CLAIM, BUT ITS REASONING
SHOULD BE CORRECTED IN PART.

The district court correctly held that plaintiff failed to establish a claim of

surgical malpractice under Arizona law because he failed to proffer expert testimony. 

As we discuss below, Arizona law furnishes “the law of the place” under 28 U.S.C.

§ 1346(b), and the court’s correct holding concerning Arizona law is dispositive. 

Even assuming, however, that Navajo law was “the law of the place,” the court’s

decision would properly be affirmed.
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A. Under 28 U.S.C. § 1346(b), State Law Rather Than Tribal Law Is
“The Law Of The Place.”

1.  The FTCA waives sovereign immunity and provides a cause of action

“under circumstances where the United States, if a private person, would be liable to

the claimant in accordance with the law of the place where the act or omission

occurred.”  28 U.S.C. § 1346(b)(1) (emphasis added); see also 28 U.S.C. § 2674.  For

more than fifty years, the phrase “the law of the place” in 28 U.S.C. § 1346(b)(1) has

been understood to refer to state law.  The Supreme Court has recognized and never

questioned that assumption.  FDIC v. Meyer, 510 U.S. 471, 478 (1994) (“[W]e have

consistently held that § 1346(b)'s reference to the ‘law of the place’ means law of the

State – the source of substantive liability under the FTCA.”) (citations omitted); 

Rayonier Inc. v. United States, 352 U.S. 315, 319 (1957) (“[T]he test established by

the Tort Claims Act for determining the United States’ liability is whether a private

person would be responsible for similar negligence under the laws of the State where

the acts occurred.”).

Consistent with that principle, this Court and other courts of appeals have long

applied state law in FTCA suits arising out of incidents occurring on Indian land. See

Bryant v. United States, 565 F.2d 650, 652-53 (10th Cir. 1977) (applying New

Mexico law to FTCA action alleging negligence at BIA-run school on Indian
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reservation); Champagne v. United States, 40 F.3d 946 (8th Cir. 1994) (applying

North Dakota law in FTCA case alleging that medical malpractice by the Indian

Health Service led to suicide); Goodman v. United States, 2 F.3d 291 (8th Cir. 1993)

(applying South Dakota law regarding duty in FTCA medical malpractice case);

Kruchten v. United States, 914 F.2d 1406, 1407 (8th Cir. 1990) (applying Minnesota

law in FTCA case concerning flooding caused by washout of manmade embankment

on land held by federal government in trust for Upper Sioux Indian Community);

Sauceda v. United States, 974 F.2d 1343 (9th Cir. 1992) (applying state law in FTCA

case involving failure by BIA police to arrest drunk driver); Seyler v. United States,

832 F.2d 120 (9th Cir. 1987) (applying Idaho recreational use statute in FTCA suit

involving motorcycle accident on road in Indian reservation); Muhammad v. United

States, 366 F.2d 298 (9th Cir. 1966) (Arizona law applied to FTCA action arising out

of auto accident on Indian reservation), cert. denied, 366 U.S. 959 (1967);  Red Lake

Band of Chippewa Indians v. United States, 936 F.2d 1320, 1325 (D.C. Cir. 1991)

(applying state law of proximate causation in FTCA case alleging failure to provide

adequate law enforcement).

These decisions did not address a contention that tribal, rather than state law,

provides the “law of the place.”  In the only court of appeals’ decision to squarely

address that argument,  LaFromboise v. Leavitt, 439 F.3d 792 (8th Cir. 2006), the
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Eighth Circuit cogently explained that state law, not tribal, law furnishes the rule of

decision under § 1346(b).

The LaFromboise court stated that “the plain meaning of the statute  – ‘the law

of the place’ – indicates that Congress contemplated a single source of governing

law.”  LaFromboise, 439 F.3d at 794.  The alternative reading “creates tension with

the text, because it envisions that the laws of two places, the State and the tribal

reservation, might be applicable.”  Id.  Thus, “[u]nderstanding ‘place’ to mean ‘State,’

where an act or omission occurs within a State, is consistent with the statute’s use of

the singular” Id.

LaFromboise further held that “the most apposite precedents from the federal

appellate courts support the view that ‘place’ means ‘State.’”  Id.  The Eighth Circuit

looked to cases involving federal enclaves, such as military bases and national parks,

which uniformly recognize the applicability of state law as “the law of the place” for

purposes of the FTCA.  See id. at 794-95 (citing cases).

The LaFromboise court also found support for this view “in a case involving

two States, Brock v. United States, 601 F.2d 976 (9th Cir. 1979),” where “the Ninth

Circuit persuasively concluded that ‘place’ refers to locality rather than jurisdiction.” 

LaFromboise, 439 F.3d at 795.  The Brock court “rejected the view that ‘the law of

the place’ means the law of the political entity that has jurisdiction over the site where
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the act or omission occurred, and instead endorsed the view that ‘place’ is defined by

territorial or political boundaries.”  Id. at 495, citing Brock, 601 F.2d at 979.  The

LaFromboise court found Brock “consistent with the Supreme Court’s holding in

Hess v. United States, 361 U.S. 314, 318 (1960), which held that the law of Oregon

governed an FTCA action involving a death that occurred within Oregon, but also

within the reach of federal admiralty jurisdiction.”  LaFromboise, 439 F.3d at 795. 

 The Eighth Circuit thus  “agree[d] with the Ninth Circuit that the Supreme Court in

Hess ‘apparently equated ‘place’ with the state as defined by its political or territorial

boundaries.’” Id.

The court in LaFromboise further “th[ought] it unlikely that Congress meant

for the liability of the United States to depend on the laws of more than 550 tribal

governments throughout the country, . . . given the administrative problems that such

an interpretation would engender.”  Id.  The court observed that “such an approach

‘would subject the United States to varying and often unpredictable degrees of

liability, depending on the reservation that was the site of the occurrence,’ and that

‘[i]n some instances, the difficulty in proving the existence and substance of any

tribal law on the subject of the tort would be considerable.’” Id., citing Louis v.

United States, 54 F. Supp. 2d 1207, 1210 n.5 (D. N.M. 1999).  The court also noted

that the FTCA is a waiver of sovereign immunity that must be strictly construed, and
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that “[t]he uncertainty and potential for expanded liability that would follow from

interpreting ‘law of the place’ to mean ‘law of the tribal reservation’ counsel against

holding that Congress granted such a waiver.”  Id.

Finally, the LaFromboise court rejected the plaintiff’s reliance upon Montana

v. United States, 450 U.S. 544, 565-66 (1981), for the proposition that tribal law is

“the law of the place” under the FTCA because “the tribal court would have

jurisdiction over an action brought by a tribal member against private parties arising

from negligence at the medical facility.”  LaFromboise, 439 F.3d at 795.  The court

reiterated that “the choice-of-law question does not depend on whether a state court

or tribal court would have civil authority over an action against private parties.”  Id. 

Rather, “[t]he identification of the ‘law of the place’ turns on the territorial

jurisdiction within which the allegedly tortious acts or omissions occurred, and ‘[i]t

is only after ‘the place’ has been determined that the government shall become liable

as a private claimant would become liable under that state’s law.’” Id. at 795-96,

citing Brock, 601 F.2d at 980.

In concluding that tribal law rather than state law is “the law of the place”

under § 1346(b), the district court in the instant case relied principally upon

Cheromiah v. United States, 55 F. Supp. 2d 1295 (D. N.M. 1999).  The Eighth Circuit

in LaFromboise expressly and persuasively refuted the reasoning of Cheromiah, and
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embraced the contrary holding of Louis v. United States, supra.  See 439 F.3d at 794-

96.  Several other district courts have done the same.  See Federal Express Corp. v.

United States, 228 F. Supp. 2d 1267, 1268-70 (D.N.M. 2002); Bryant v. United

States, 147 F. Supp. 2d 953, 957-60 (D. Ariz. 2000); Ben v. United States, 2007 WL

1461626 (D. Ariz. May 16, 2007); but see Quechan Indian Tribe v. United States,

535 F. Supp. 2d 1072, 1103 (S.D. Cal. 2007) (agreeing with Cheromiah).

The Cheromiah approach leads to the impermissible result that the United

States’ liability in an FTCA action could be determined by reference to either state

law or tribal law, in direct contravention of Congress’s unequivocal mandate that the

United States’ liability be determined by a singular law of a singular place: “the law

of the place.”   28 U.S.C. § 1346(b)(1) (emphasis added).  The Cheromiah court’s3

interpretation of the provision thereby violates the basic principle of statutory

construction that “if possible, [a court] must also construe [a statute] in such a manner

that every word has some operative effect.”  Finley v. United States, 123 F.3d 1342,

  The Cheromiah court also observed that when an alleged tort occurs in the3

District of Columbia, Puerto Rico, Guam, the Virgin Islands, or the Canal Zone, the
laws of those respective non-state places is applied.  Cheromiah, 55 F. Supp. 2d at
1302.  What this analysis ignores is the point that these "political entities," unlike
Indian tribes, are not geographically located within a state.  See Bryant, 147 F. Supp.
2d at 957-58.  Nor is it relevant that the District of Columbia was created out of
territory that came from Maryland and Virginia, or that this fact was noted in the
legislative history of the FTCA.
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1347 (10th Cir. 1997) (en banc), citing United States v. Nordic Village, Inc., 503 U.S.

30, 36 (1992).  In addition to its analytical flaws, the Cheromiah approach is also

ultimately unavailing, for at its conclusion the result is that a private person on tribal

lands would be subject to both tribal and state jurisdiction, with no guidance as to

how to choose which of the two possible laws of that place should be applied under

§ 1346(b)(1).

The Cheromiah court seemed to think that the Supreme Court’s decision in

Hess v. United States, 361 U.S. 314 (1960), suggested a jurisdictional inquiry as part

of “the law of the place analysis.”  See Cheromiah, 55 F. Supp. 2d at 1302.  The

plaintiff in Hess argued that “the place” where the tort occurred was a dam on land

within the state of Oregon, and therefore that Oregon law applicable to torts

committed on land should apply.  Hess, 361 U.S. at 318 n.7.  The Supreme Court

rejected the proposition that it was appropriate to look to the specific plot of land

where the act occurred and explained that “‘place’” in “the law of the place” requires

a court to look to the laws of political entity within whose territory the place of the

tort is located.  See id.

Hess thus does not suggest, let alone hold, that for alleged torts which occur

within a state – indisputably a recognized “place” under the FTCA – a second “place”

nevertheless may furnish the applicable law.  See LaFromboise, 439 F.3d at 795;
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Bryant, 147 F. Supp. 2d at 958-59.  Nor does Hess answer the question of which

political entity’s law applies to determine the United States’ liability when a tort

occurs in a place that falls geographically both within a state and within the territory

of another political entity within the state.

2.  The conclusion that “the law of the place” was meant to be state law and not

tribal law also finds support in the statutory scheme as a whole.  When it enacted the

FTCA, Congress made the United States liable in the same manner as similarly

situated private defendants under “the law of the place” where the wrongful act

occurred.  Yet Congress chose to treat the United States differently than private

defendants by, inter alia, mandating exclusive federal court jurisdiction, limiting

venue to “the judicial district where the plaintiff resides or wherein the act or

omission complained of occurred,” and by requiring application of “the law of the

place” where the act or omission occurred.  28 U.S.C. §§ 1346(b)(1), 1402(b)

(emphasis added).

The last point ensures that a plaintiff will have no choice as to the law to be

applied regardless of the venue in which suit is brought.   The “law of the place”4

provision in 28 U.S.C. § 1346(b)(1) requires the applicable law to be determined

  By contrast, the choice of law applicable in an action against a private party4

may be based upon land ownership, the identities of the parties, and the plaintiff’s
venue choices, as well as simple geography.
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solely by “the place” where the acts occurred, rather than the venue choice of a party

or complicated rules relating to tribal jurisdiction.

3.  The history of the FTCA is consistent with the view that Congress believed

that state and territorial law would be applied exclusively as “the law of the place”

under the Act.  The legislative history generally equates the law of the place with

state law, noting for example that “[e]ach case is determined in accordance with the

law of the State where the death occurred.”  H.R. Rep. No. 80-748, pt. 2, at 1548

(1947).  It is also clear that this reference to “state law” must be read to include

territorial law as well, because there is no state law applicable to federal territories

such as the District of Columbia, Guam, the Panama Canal Zone, Puerto Rico, and

the U.S. Virgin Islands; thus, the local law of those jurisdictions – in contrast to tribal

lands, which are within states – necessarily is “the law of the place” for purposes of

§ 1346(b)(1).  Hearings before the Committee on the Judiciary on H.R. 5373 and H.R.

6463, 77th Cong., 2d Sess., at 35 (1942) (“Claims arising in a foreign country have

been exempted from this bill . . . whether or not the claimant is an alien.  Since

liability is to be determined by the law of the situs of the wrongful act or omission it

is wise to restrict the bill to claims arising in this country.  This seems desirable

because the law of the particular State is being applied.  Otherwise, it will lead I think

to a good deal of difficulty.”).
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It is also apparent from the fact that the FTCA contains a blanket exclusion for

negligent acts occurring in a foreign country that Congress did not want federal courts

to interpret and apply laws with which they were not familiar.  28 U.S.C. § 2680(h). 

The purpose of the exclusion was to avoid the “difficulty” inherent in applying the

law of a “situs” outside the United States.  In terms of district court expertise, tribal

law is similar to foreign law, not state law.5

Furthermore, Congress granted federal district courts sole jurisdiction in FTCA

cases because these courts do have expertise in interpreting and applying the tort law

which the FTCA makes applicable.  Hearings before the Committee on the Judiciary

on H.R. 5373 and H.R. 6463, at 17 (“The district court judges have experience in the

trial of tort cases.  They know the State law and they have been sitting on this kind

of case . . . .”); id. at 61 (“[T]he present bill vests exclusive original jurisdiction in the

district courts, sitting as a court of claims without a jury.  The district courts have for

many years considered and determined such questions as negligence, contributory

negligence, causation, and the like in private suits for personal injury or property

damage.  Moreover, the district court sits in only one State and is familiar with the

  In this regard, it is noteworthy that Robert Yazzie, a former chief justice of5

the Navajo Supreme Court who provided testimony in this case, testified repeatedly
as to the difficulty of translating Navajo legal concepts into the English language and
the Anglo-American legal system.  See App. 401-02, 404, 425-26, 433-34.
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local laws and decisions which are to govern the determination of tort claims against

the United States.”).  Federal courts have experience applying state tort law – not

tribal tort law.  To the contrary, federal courts generally do not interpret or apply

tribal law, both because they lack the expertise to do so and because doing so would

infringe upon tribal sovereignty.  See Basil Cook Enters., Inc. v. St. Regis Mohawk

Tribe, 117 F.3d 61, 66 (2d Cir. 1997) (“[T]o hold that the . . . Tribal Court is a nullity

under the tribal constitution would require this court to construe tribal law.  This we

may not do.  The Supreme Court has long recognized the exclusive responsibility of

Native American tribes to construe their own law. . . .  Federal courts, as a general

matter, lack competence to decide matters of tribal law and for us to do so offends

notions of comity underscored in National Farmers.”); Runs After v. United States,

766 F.2d 347, 352 (8th Cir. 1985) (noting that “resolution of such disputes involving

questions of interpretation of the tribal constitution and tribal law is not within the

jurisdiction of the district court”).

It is also accepted that the “primary goal of the [administrative claims]

procedures established by the FTCA is to facilitate satisfactory administrative

settlements.”  Johnson v. United States, 704 F.2d 1431, 1442 (9th Cir. 1983).  The

practical effect of a regime which looked to the law of 566 Indian jurisdictions (and

23 in New Mexico alone) would be to greatly complicate both the administrative
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process which resolves most FTCA claims without litigation and FTCA litigation.  6

As the district court stated in Louis, adopting tribal law as the law of the place:

would subject the United States to varying and often
unpredictable degrees of liability, depending on the
reservation that was the site of the occurrence.  In the
District of New Mexico alone, for example, there are great
differences between the many tribes and their approaches
to legal issues.  In some instances, the difficulty in proving
the existence and substance of any tribal law on the subject
of the tort would be considerable.  The Court does not
believe Congress intended such a result when adopting the
FTCA, as it strictly limits the parameters of a tort suit
brought against the federal government.

Louis, 54 F. Supp. 2d at 1210 n.5 (citation omitted); accord, LaFromboise, 439 F.3d

at 795 ( “we think it unlikely that Congress meant for the liability of the United States

to depend on the laws of more than 550 tribal governments throughout the country,

. . . given the administrative problems that such an interpretation would engender.”);

Bryant, 147 F. Supp. 2d at 959 (quoting Louis, supra).   If tribal law were adopted as7

  According to the website of the Bureau of Indian Affairs, these are the current6

figures for federally recognized Indian tribal entities.  See www.bia.gov (last accessed
on Feb. 10, 2012).

  Nor is this difficulty so easily dismissed as the Cheromiah opinion suggested. 7

See Cheromiah, 55 F. Supp. 2d at 1307 (“[I]n the absence of any Congressional
statement on the point, this Court is not in a position to guess how much diversity of
opinion is too much.  Given that Congress has specifically chosen to allow a diversity
of approaches on this issue among the states, it is simply speculation to assert that the
same deference would not be accorded to the Indian Tribes.”) (internal quotations and

(continued...)
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“the law of the place,” it would thus be almost impossible to reach administrative

settlements in large cases, because neither party could assess the state of the law –

either because the law is not readily available and ascertainable, or because it does

not exist.   Resolution of such questions in litigation would be difficult.8 9

  (...continued)7

citations omitted).  This argument misses the point that questions of labor law and
taxing authority and their interface with tribal sovereignty are categorically different
from the statutory scheme established by Congress in the FTCA.   For the FTCA to
function effectively, it is imperative that most claims be resolved without litigation. 
For that to happen claimants and federal agencies must be able to know the provisions
of the applicable tort law.  This is not a question of discouraging diversity.  It is a
matter of  administering a broad federal program in the manner that is consistent with
the statutory scheme and with congressional intent.

  Nor can government physicians predict, in the context of possible future8

medical malpractice cases, what standards of care will be held applicable to them
under tribal law.  While such physicians are protected from personal liability for any
torts they commit while acting within the scope of their federal employment, any
adverse judgments will be reported and will have an adverse impact upon their future
careers.  Such a state of affairs may make it more difficult to hire and retain
physicians to work at IHS hospitals.  To be useful in these contexts, tribal law would
need to be readily accessible.  While that may be true for the law of some tribes, it is
not generally so for all tribes.  A regime that looks to tribal law would frequently deal
with law that is not accessible to agencies and general practice lawyers.

  Any interpretation or application of tribal law by federal district courts could9

be taken as an infringement on tribal prerogatives.  Concerns for avoiding such
political complications should be given substantial deference.  See generally Lesoeur
v. United States, 21 F.3d 965, 969 (9th Cir. 1994) (“The United States’ policy of
Indian self-determination and [the National Park Service’s] decision to settle the
border dispute are precisely the types of political policy decisions that courts do not
review. So, too, in this case, is the determination not to regulate the Tribe’s use of the
river.”); Webster v. United States, 22 F.3d 221 (9th Cir. 1994) (Bureau of Indian

(continued...)

-35-

Appellate Case: 11-2164     Document: 01018796696     Date Filed: 02/21/2012     Page: 46



4.  As explained at length herein, the analysis for determining “the law of the

place” cannot turn on whether a “private person” would be subject to tribal

jurisdiction.  See LaFromboise, 439 F.3d at 795 (“As we have explained, . . . the

choice-of-law question does not depend on whether a state court or tribal court would

have civil authority over an action against private parties.”); Federal Express Corp.,

228 F. Supp. 2d at 1269-70.  In any event, it is far from clear that a similarly situated

private defendant would be subject to tribal court jurisdiction.  The general rule is that

“absent express authorization by federal statute or treaty, tribal jurisdiction over the

conduct of nonmembers exists only in limited circumstances.”  Strate v. A-1

Contractors, 520 U.S. 438, 445 (1997).  No federal statute or treaty expressly

authorizes tribal courts to exercise adjudicatory jurisdiction over the conduct of

nonmembers occurring in a federal facility located on tribal land.

In Montana v. United States, 450 U.S. 544, 565 (1981), the Supreme Court

delineated the “limited circumstances” in which, absent express congressional

authorization, a tribal court may have civil jurisdiction over nonmembers. 

Specifically, the Court recognized the power of a tribe to “regulate, through taxation,

licensing, or other means, the activities of nonmembers who enter consensual

  (...continued)9

Affairs approved speedway lease on reservation and decided not to inspect under
policy of promoting political and economic autonomy of the tribes).
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relationships with the tribe or its members, through commercial dealing, contracts,

leases, or other arrangements.”  450 U.S. at 565-66.  Second, the Court stated that the

tribe had the right “to exercise civil authority over the conduct of non-Indians on fee

lands within its reservation when that conduct threatens or has some direct effect of

the political integrity, the economic security, or the health or welfare of the tribe.” 

Id.  Neither limited exception to the general rule that tribal courts lack jurisdiction

over nonmembers is broad enough to extend to a discrete act of negligent conduct of

a federal employee on property that is under the exclusive control of the United

States.

First, the United States cannot be said to be engaging in business with the tribe

within the meaning of Montana such as would subject it to regulation.  IHS facilities

are not subject to tribal regulation, nor do the physicians who operate at IHS facilities

enter into commercial or contractual relationships with tribal members.  Malpractice

suits sound in tort – not contract – and are unlike the cases that have been deemed to

fall within Montana's first exception.   See Strate, 520 U.S. at 457 (citing cases).10

Second, the allegedly tortious conduct of employees of a federal facility are

also not acts that have a direct effect on the tribe in a manner contemplated by

  The district court in the case at bar implicitly recognized this point, as it did10

not rely upon the first Montana exception.  See App. 197.
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Montana's second exception.  Rather, such conduct is akin to the negligent conduct

that the Supreme Court held in Strate does not sufficiently affect tribal members’

health and security to confer tribal jurisdiction.  To fall within Montana’s second

exception, authority over the conduct at issue must be necessary to preserve the rights

of tribal self-government: to make and be ruled by its own laws.  Id. at 459. Authority

over allegedly negligent medical care at an IHS facility is not necessary to preserve

a tribe’s rights of self-government.  Thus, tribal nonmembers working for an IHS

hospital on tribal land should not be deemed to be subject to tribal court jurisdiction

for alleged negligence committed at the IHS facility.

5.  The district court in the instant case also invoked both respect for tribal

sovereignty and the trust relationship between the United States and Indian tribes as

further grounds for its ruling.  See App. 196-99, 333-34.  Neither of these bases

justifies the court’s result.  There is no disrespect to tribal sovereignty in concluding

that Congress, in enacting the FTCA’s “the law of the place” language, referred to

state law rather than tribal law; indeed, it may well be considered more disrespectful

to require federal courts to presume to determine tribal law.  See pp. 32-33 and 35 n.9,

supra, and cases cited therein.  And the trust relationship sheds no light on the

meaning of the term “the law of the place” in 28 U.S.C. § 1346(b)(1); it simply does

not follow from the existence of such a relationship that Congress intended to have
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federal courts interpret and apply tribal law in adjudicating tort actions under the

FTCA, even if those actions arise out of care provided at IHS facilities.

 For all of these reasons, it is apparent that when Congress enacted the FTCA

it intended “the law of the place” to refer to state law, and that “the law of the place”

should be construed to refer only to state law today.  Because, as the district court

held (see App. 385-90 and pp. 46-49, infra), Arizona medical malpractice law

requires expert testimony and plaintiff has failed to proffer any, plaintiff cannot

recover under the FTCA.

B. Assuming Arguendo That Tribal Law Is “The Law Of The Place,”
The Judgment Of The District Court Should Be Affirmed.

Even if tribal law rather than state law is “the law of the place” here, the

judgment of the district court should be affirmed for the reasons given by the court. 

See App. 374-90.  Plaintiff’s failure to proffer expert testimony to establish

negligence is fatal to his claim under both Navajo law and Arizona law.

1.  Plaintiff states that “[t]here is no prerequisite under Navajo Common Law

that a person demanding nalyeeh must first prove negligence” (Pl. Br. 17), and that

“nalyeeh is an equitable doctrine in the ancient sense and a relationship value.”  Id.

at 18; see also Complaint ¶ 6, App. 12 (stating that “[u]nder Navaho [sic] law the
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person who claims an injury demands nalyeeh . . . [which] is an invitation to negotiate

what it will take so that an injured party will have ‘no hard feelings.’”).

Plaintiff cannot, however, read the requirement of negligence out of the FTCA.

“[T]he statutory language ‘negligent or wrongful act or omission of any employee of

the Government,’ is a uniform federal limitation on the types of acts committed by its

employees for which the United States has consented to be sued.”  Laird v. Nelms,

406 U.S. 797, 799 (1972).  Thus, “[r]egardless of state law characterization, ‘the

Federal Tort Claims Act itself precludes the imposition of liability if there has been

no negligence or other form of ‘misfeasance or nonfeasance,’ on the part of the

government.”  Id., quoting Dalehite v. United States, 346 U.S. 15, 45 (1953); McKay

v. United States, 703 F.2d 464, 472 (10th Cir. 1983); Flynn v. United States, 631 F.2d

678, 682 (10th Cir. 1980).  “The FTCA waives sovereign immunity for actions

against the United States resulting from injuries caused by the negligent acts of

governmental employees while acting in the scope of their employment.”  Garcia v.

United States, 533 F.3d 1170, 1175 (10th Cir. 2008).

Thus, negligent or wrongful conduct of some kind is a sine qua non for an

action under the statute.  “The law of the place” provision of § 1346(b)(1) does not

obviate the requirement that there must be a negligent or wrongful act.  Plaintiff still

must establish that the United States, acting through its employees, committed a tort
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as defined by the law of the place where the act occurred.  Gammill v. United States,

727 F .2d 950, 953 (10th Cir. 1984).

 2.  In any event, the district court correctly concluded that plaintiff’s analysis

reflects an incorrect interpretation of the concept of nalyeeh and a misreading of

Navajo case law.  Nalyeeh does indeed encompass the concepts of negligence and

fault.  It does not simply require restitution or reparation, but calls upon the person

who has caused the injury or is responsible for an injury to talk out both

compensation and relationships.  Benally v. Broken Hill Proprietary Ltd., 3 Am.

Tribal Law 518 (Nav. Sup. Ct. 2001).  As the Navajo Supreme Court stated:

While we prefer to apply Navajo common law because law
is based on values, and the Navajo common law
incorporates the basic values of the Navajo People, there
are problems when Navajo common law is taken out of its
original context.  That is particularly true of the doctrine of
nalyeeh.  It is not simply a legal-equitable doctrine to be
applied by a court as an impartial decision-maker, but a
relationship value.

Id. at 520-21; see also Benalli v. First Nat’l Ins. Co. of Am., 1 Am. Tribal Law 498,

508 & n.3 (Nav. Sup. Ct. 1998).

The courts of the Navajo Nation first apply relevant Navajo Nation statutory

laws and regulations to resolve matters in dispute before the courts.   Title 7 Navajo 11

  The Navajo judicial system also includes a traditional peacemaking court,11

(continued...)
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Nation Code (N.N.C.), Courts and Procedure, § 204.  The Navajo Nation courts

further utilize Navajo traditional, customary, natural or common law to guide the

interpretation of Navajo Nation statutory laws and regulations, and use Navajo natural

or common law whenever Navajo Nation statutes or regulations are silent on the

matter in dispute before the courts.  The courts of Navajo Nation “shall” apply federal

laws or regulations as may be applicable, and any matters not addressed by Navajo

Nation statutory laws and regulations, Navajo common law, or by  applicable federal

laws and regulations, “may be decided according to comity with reference to the laws

of the state in which the matter in dispute may have arisen.”  See id. § 204 (A), (C)

and (D).

Navajo law, as reflected in the decisions from the courts of the Navajo Nation, 

thus incorporates and applies general legal principles.  “[T]he Navajo Nation courts

are courts of general jurisdiction, and all actions which are generally recognized in

  (...continued)11

which is akin to court-ordered mediation.   The Peacemaker Court is a non-
adversarial discussion between parties and the discussions are facilitated by Navajo
persons who are bilingual and have knowledge of the traditional Navajo culture.  The
Peacemaker Court is based upon traditional Navajo ceremonies that seek a common
goal among groups of individuals.  The Peacemaker Court seeks to assist in the
healing process by fostering a mutually beneficial agreement.  “Profile of the Law of
the Navajo Nation,” Tribal Law Journal, University of New Mexico
(http://unm.edu/tribal-law-journal/articles/preview/navajo) compiled by Bidtah N.
Becker and Paul Spruhan.
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the United States are available in the Navajo Nation.”    In the Matter of the Estate12

of Tsinahnajinnie, No. SC-CV-80-98, slip op. at 5 (Nav. Sup. Ct. Jan. 31, 2001), 7

N.N.C. § 701, Annotation No. 6. “Jurisdiction.”  Decisions from the Navajo Nation

courts clearly demonstrate that the notion that fault and negligence are not “Navajo

concepts” (Pl. Br. 15)  is not correct.

Negligence has repeatedly been discussed and applied in cases before the

Navajo Nation Supreme Court.  The reported decisions demonstrate that, as a general

rule, the tort of negligence has four components – a duty to the person injured, a

breach of that duty, causation, and resulting damages.  Jensen, 4 Am. Tribal Law at

584-85 (citation omitted).  Failure to exercise ordinary care in avoiding foreseeable

harm to others constitutes negligence.  Wilson v. Begay, 6 Nav. R. 1, 4 (Nav. Sup. Ct.

1988).  The extent of the duty depends on the circumstances.  Id. The Navajo Code

mandates the application of negligence principles:

  See e.g., Jensen v. Giant Industries, Ariz., Inc., 4 Am. Tribal Law 579 (Nav.12

Sup. Ct. 2002), where, in reaching its decision, the Navajo Supreme Court looked to
the Restatement (Second) of Torts on premises liability, and also cited to Arizona
law, Texas law, Arkansas law, Florida law and North Carolina law.  “Longstanding
principles of English-American common law evolve and adjust to adapt to changed
circumstances of the times and modern relationships, and our law must do so as well.” 
Jensen, 4 Am. Tribal Law at 585; see also Benalli v. First Nat’l Ins. Co. of Am., 1
Am. Tribal Law at 505 (stating that “while we will not apply New Mexico precedent
. . . , we will look closely at New Mexico decisions for guidance to assure the
legitimate expectations of the parties.”).
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Where the injury was inflicted as the result of negligence,
the judgment shall fairly compensate the injured party for
his or her injuries or loss.  The Court shall consider the
comparative fault of the parties in making an award of
damages.

7 N.N.C. § 701(B) (emphasis added); Joe v. Black, 7 Am. Tribal Law 588, 593-94

(Nav. Sup. Ct. 2007), citing Benally v. Mobil Oil, 4 Am. Tribal Law 686, 691-94

(Nav. Sup. Ct. 2003) and Jensen, 4 Am. Tribal Law at 584-85.

Negligence and nalyeeh thus have been applied together by the Navajo courts. 

The term “negligence” is “part and parcel of nalyeeh.”  Joe, 7 Am. Tribal Law at

594.   “Nalyeeh defines how the responsible parties, once identified and once their13

collective responsibility is allocated, make the injured party whole.”  Id.  It would be

a misinterpretation of Navajo law to conclude that the concept of nalyeeh applies

absent a finding of negligence.  In any event, under any interpretation, nalyeeh – an

aspect of “the law of the place” – does not and cannot trump the federal statutory

  The concepts of negligence and comparative negligence, as expressed in the13

English legal terms of art, originated in the Anglo-American adversarial system. 
There is no conflict, however, between comparative negligence and nalyeeh.  Joe, 7
Am. Tribal Law at 593.  Comparative negligence serves the purposes of identifying
who is responsible to make the injured party whole, and allocating the responsibility
for the injury between them.  The doctrine assures that an individual tortfeasor is
responsible only for his or her actions, and is not responsible for the conduct of
others.  “This is a Navajo principle, even if the Court uses Anglo-American legal
language to describe it.”  Id.; see also Benally v. Mobil Oil, 4 Am. Tribal Law at 691-
94.
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requirement that there must first be a finding of a negligent or otherwise wrongful,

fault-based act.  Thus, even under Navajo law, for nalyeeh to apply in the instant case,

plaintiff must first establish that there was negligence.  This is precisely what plaintiff

cannot do without a proffer of expert testimony, which he has failed to provide.  See

App. 376-77.

3.  Under Navajo law, “[i]n determining whether a party was negligent, a court

must determine whether that party owed a duty of care to the individual who was

injured,” and must find a breach of that duty.  Wilson, 6 Nav. R. at 3, citing Mann v.

Navajo Tribe, 4 Nav. R. 83, 85 (1983); see 7N.N.C. § 701 Annotation No. 3

“Definitions.”  While the parties and the district court were unable to locate any case

in the Navajo court system addressing medical malpractice, based on the analysis in

other Navajo cases sounding in tort, in a medical malpractice action the plaintiff must

establish negligence: duty, breach, causation and resulting damages.  See, e.g.,

Jensen, supra.

The district court also looked to Baldwin v. Chinle Family Court, 7 Am. Tribal

Law 643 (Nav. Sup. Ct. 2005), for guidance regarding the need for expert testimony

concerning a medical issue.  See App. 384-85.  In that case, the Navajo Supreme

Court required expert testimony to establish that a child’s mother was schizophrenic,

for purposes of determining the child’s dependent status under the Navajo Code. 
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Although plaintiff faults the district court for relying upon Baldwin because it did not

involve nalyeeh, the case does involve the Navajo concept of k’e, which similarly

“‘defines a peaceful and harmonious relationship which respects the present and

future well being of the person.’” Id. at 385, citing 7 Am. Tribal Law at 646-47. 

Furthermore, “to the extent that Navajo law is silent” (id.), the court properly

relied upon the Navajo Code, 7 N.N.C. § 204(D), to look to Arizona law for guidance. 

See App. 385-89.  Plaintiff claims that the district court “relied on cases in which the

Navajo Courts looked to Anglo law for guidance to expand the umbrella of nalyeeh”

(Pl. Br. 21), and asserts that “[t]hose cases are inapplicable here,” because they are

“cases in which nalyeeh would not have been applicable under the traditional Navajo

concepts of nalyeeh.”  Pl. Br. 21, citing Benally v. Mobil Oil, supra.  Not only is it

presumptuous for plaintiff to judge the rulings of the Navajo Supreme Court with

respect to their fidelity to “traditional Navajo concepts of nalyeeh,” but it is also

immaterial, because for purposes of this lawsuit it suffices that the Navajo courts have

indeed looked to state law cases in the nalyeeh context.

4.  Under Arizona law, a plaintiff in a medical malpractice action must show

proximate causation: he/she must present facts from which negligence and a causal

relation between the injury and the defendant’s acts may be reasonably inferred. 

Nunsuch ex rel. Nunsuch v. United States, 221 F. Supp. 2d 1027, 1034 (D. Ariz.
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2001).  The standard of care in a medical malpractice action must be established by

specific evidence – it cannot rest upon conjecture or inference.  Valencia v. United

States, 819 F. Supp. 1446, 1463 (D. Ariz. 1993).  A court must find for the defendant

in a medical malpractice action unless it finds more probable than not that defendant’s

negligence was the cause of plaintiff’s injury.  Id. at 1464.

A plaintiff who asserts a claim against a health care professional in a civil

action under Arizona law is therefore required to certify whether or not expert

opinion testimony is necessary to prove that a health care professional deviated form

the standard of care or was liable for the malpractice claim.  A.R.S. § 12-2603(A). 

“Arizona courts have long held that the standard of care normally must be established

by expert medical testimony.”  Seisinger v. Seibel, 203 P.3d 483, 492 (Ariz. 2009). 

If such testimony is necessary, a plaintiff must serve a preliminary expert opinion

affidavit that contains the expert’s qualifications for providing an opinion regarding

the standard of care, the factual basis of the claim, the acts that violated the standard

of care, and the manner in which those acts harmed the claimant.  A.R.S. § 12-

2603(B).   And unless the plaintiff’s injury is the type of injury that is “so grossly

apparent that a layman would have no difficulty in recognizing it as having been

caused by negligence,” such testimony is necessary, because the plaintiff is required

to offer evidence that a negligent act by defendants was more likely the cause of the
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injury than any other possible cause.  Faris v. Doctors Hosp., Inc., 18 Ariz. App. 264,

270, 501 P.2d 440, 446 (1972); see also Riedisser v. Nelson, 111 Ariz. 542, 544, 534

P.2d 1052, 1054 (1975) (holding plaintiffs failed to create a material issue of fact

because whether injury more probably than not resulted from physician’s negligence

was not a matter of common knowledge among laymen and plaintiff did not offer

expert testimony that the defendant fell below the appropriate standard of care);

Restatement (Second) of Torts, § 328(d) cmt. d (1965) (“[Expert] testimony may be

essential to the plaintiff’s case where, as for example in some actions for medical

malpractice, there is no fund of common knowledge which may permit laymen

reasonably to draw the conclusion.”).

In this case, the district court correctly ruled that the finder of fact will require

expert assistance in resolving the threshold question whether plaintiff’s injury was

of a kind not likely to occur in the absence of negligence.  App. 387-88.  For this

reason, the court also rejected plaintiff’s reliance upon the doctrine of res ipsa

loquitur, which “is applicable ‘only when it is a matter of common knowledge among

laymen or medical [experts], or both, that the injury would not ordinarily have

occurred if due care had been exercised.’”   Id. at 388-89, citing Sanchez v. Old

Pueblo Anesthesia, P.C., 183 P.3d 1285, 1289 (Ariz. App. 2008) (brackets in

original); see also Lowery v. Montgomery Kone, Inc., 42 P.3d 621, 623-24 (Ariz.
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App. 2002).  Although plaintiff renews this argument in his brief (Pl. Br. 28-29), he 

fails to establish that the court committed legal error in this regard.

5.  The district court also properly rejected plaintiff’s contention that “expert

testimony is irrelevant to this case because there is no admissible evidence regarding

what happened during Plaintiff’s surgery.”  App. 389 (citation omitted).  The court

stressed that “it is the Plaintiff that bears the burden to prove the essential elements

of his medical malpractice claim by a preponderance of the evidence,” and “[w]ithout

admissible evidence regarding his May 5, 2004 surgery, Plaintiff is unable to fulfill

his burden to prove that the surgery was negligently performed.”  Id.  Again, plaintiff

raises this challenge on appeal (Pl. Br. 25-28), but is unable to show that the court

erred in so holding.

Plaintiff closes by asking this Court to “apply[] equitable principles” and give

him a further opportunity to retain an expert.  See id. at 29-30.  His plea is misguided,

for several reasons.  Not only did he fail to request this relief from the district court,

but he was under order to identify an expert witness ever since the court’s scheduling

order of September 25, 2008, App. 33-34, which required him to designate his expert

by December 22, 2008 – a deadline that was stayed or extended several times, see,

e.g., id. at 84, 91-92.  The Court should not grant the indulgence plaintiff seeks in this

FTCA action (which is an action at law, rather than in equity).  Plaintiff had ample
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opportunity to secure the services of an expert witness, but evidently decided not to

do so, instead choosing ultimately to stand upon his mistaken argument that expert

testimony was not required; he must now accept the consequences of that choice.

CONCLUSION

For the foregoing reasons, the district court’s judgment should be affirmed.

ORAL ARGUMENT STATEMENT

Defendant-appellee respectfully requests oral argument, particularly in light of

the importance of the issue of whether state law or tribal law is “the law of the place”

under the FTCA, 28 U.S.C. § 1346(b).
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TONY WEST
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