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AMICI CURIAE BRIEF IN SUPPORT OF 

PLAINTIFFS’/APPELLANTS’ PETITION FOR REHEARING EN BANC 

CORPORATE DISCLOSURE STATEMENT 

None of the Amici Curiae Petitioners are for-profit corporations and none 

have parent corporations or are held in whole or in part by any other publicly 

held corporation. 

RULE 29(c)(5) STATEMENT 

No party’s counsel authored this brief, either in whole or in part.  No 

party or party’s counsel, or any person other than Amici Curiae Petitioners, 

their members, and their counsel contributed money that was intended to fund 

preparing or submitting this brief. 

IDENTITY AND INTEREST OF AMICI PETITIONERS 

This brief is submitted on behalf of Amici Curiae Petitioners Ralph 

Nader, Myles V. Link, Gary Marchant, Association on American Indian 

Affairs, Native American Rights Fund, Women’s Earth Alliance, The Morning 

Star Institute, and Center for Biological Diversity (“Amici Petitioners”). 

Ralph Nader:  Ralph Nader is a consumer advocate and social critic 

whose documented criticism of government and industry has had widespread 

effect on public awareness and bureaucratic power.  Since 1966, Nader has 

been responsible for major federal consumer protection laws such as the motor 
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vehicle safety laws and Safe Drinking Water Act; the launching of federal 

regulatory agencies devoted to protecting public health, safety, and the 

environment; the recall of millions of defective motor vehicles; and access to 

government through the Freedom of Information Act of 1974.  In the legal 

profession, Nader has mobilized plaintiffs’ attorneys to form Trial Lawyers for 

Public Justice in order to advocate legal reforms, and has been a leading 

champion of public interest law. 

Myles V. Lynk:  Myles Lynk is the Peter Kiewit Foundation Professor of 

Law and the Legal Profession and a Faculty Fellow at the Center for Law, 

Science & Innovation, Sandra Day O’Connor College of Law, Arizona State 

University, where he teaches legal ethics.  Professor Lynk is chair of the 

American Bar Association’s (“ABA”) Standing Committee on Professional 

Discipline and a member of the ABA’s Center for Professional Responsibility.  

He is joining as an Amicus Petitioner in his individual capacity only.  His 

interest in this case derives from his concern for the important ethical questions 

it raises about an attorney’s duty to zealously represent his client in the 

adjudicative process and the precedent it could set for the imposition of judicial 

sanctions on attorneys for pursuing their clients’ claims. 

Gary Marchant:  Gary Marchant is Regents’ Professor and Lincoln 

Professor of Emerging Technologies, Law & Ethics at the Sandra Day 
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O’Connor College of Law at Arizona State University, where he teaches 

various technology and law and environmental law courses.  He is joining as an 

Amicus Petitioner in his individual capacity only.  While taking no position on 

the merits of the underlying case in this matter, Professor Marchant believes 

that applying sanctions in a case such as this would deter attorneys from 

bringing controversial cases on matters of public policy, and would impede the 

important role of courts in providing a public forum for hearing and resolving 

such matters.  

Association on American Indian Affairs:  The Association on American 

Indian Affairs (“AAIA”) is a 90-year old non-profit organization, governed by 

an all-Native American Board of Directors and located in Maryland and South 

Dakota.  For many years, AAIA has worked to advance the religious freedom 

rights of Native Americans, including the protection of sacred sites, the use of 

eagles and other protected birds in ceremonies and the right of Native American 

prisoners to practice their religions.  This has involved both representation of 

tribes and practitioners of Native religions in specific cases and more general 

advocacy to protect these important rights.  The possibility that an AAIA 

attorney representing a client on a pro bono basis in a case involving important 

public issues might arbitrarily (without factual findings or clear standards or 
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proof) face sanctions is of great concern to AAIA and could impact its ability to 

fulfill its mission and adequately protect the interests of its clients. 

Native American Rights Fund:  Founded in 1970, the Native American 

Rights Fund (“NARF”) is the oldest and largest nonprofit law firm dedicated to 

asserting and defending the rights of Indian tribes, organizations and individuals 

nationwide.  NARF routinely undertakes novel and controversial cases, 

including submitting amicus briefs in the first Snowbowl case, Navajo Nation v. 

U.S. Forest Service, D. Ariz. Nos. CV-05-01824, 05-01914, 05-01949-PG, and 

05-01966.  NARF is concerned that if the panel ruling holding that sanctions 

against the attorney himself can be awarded based on inference rather than 

specific findings of fact is not reversed, it will seriously and negatively impact 

NARF’s ability to take up claims that may be particularly difficult or unpopular. 

Women’s Earth Alliance:  Women’s Earth Alliance partners with 

community-based organizations globally for local solutions to issues of water, 

food, land, and climate change by providing women with trainings, resources, 

and advocacy support.  Women’s Earth Alliance works at the intersections of 

women’s rights and the environment with the goals of strengthening women’s 

leadership, securing women’s rights, and meaningfully addressing significant 

environmental challenges.  Members of the Women’s Earth Alliance’s 

Advocacy Network provide pro bono advocacy support to Indigenous women 
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leading grassroots environmental campaigns in North America.  During the past 

several years, this support has included the Save the Peaks Coalition. 

The Morning Star Institute:  The Morning Star Institute (“Morning Star”) 

is a national Native rights organization founded in 1984 and devoted to cultural 

and traditional research, promotion and advocacy, including protection of 

Native American ancestors, sacred places, site-specific ceremonies and 

religious freedom.  Morning Star provides assistance to tribal, federal and state 

governments and agencies to return, repatriate or otherwise protect Native 

human remains, sacred objects, ceremonial sites, historical properties, burial 

grounds, funerary items and cultural patrimony. This work would be severely 

restricted, if not impossible, without the knowledge and generosity of pro bono 

attorneys specializing in the fields of federal Indian law and religious freedom 

law.  Morning Star is concerned that sanctioning the attorney in this case will 

serve to dampen the enthusiasm of other attorneys who are requested to help 

tribes, nations, pueblos and other Native American peoples who have no other 

way to seek justice. 

Center for Biological Diversity:  The Center for Biological Diversity (the 

“Center”) is a non-profit environmental organization dedicated to protecting 

imperiled species and their habitats through science, policy and environmental 

law.  The Center was a plaintiff in the Navajo Nation v. U.S. Forest Service 
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case.  The Center frequently relies on outside pro bono attorneys and is 

concerned that the panel’s sanction order will reduce the availability of pro 

bono counsel in future cases. 

Amici Petitioners are individuals and organizations collectively 

concerned that the panel’s June 21, 2012 order holding Plaintiffs-Appellants’ 

counsel Howard Shanker (“Attorney Shanker”) “personally liable for excessive 

costs for unreasonably multiplying proceedings” will have the unforeseen and 

deleterious effect of reducing the availability of pro bono legal representation 

for those most in need of such representation.  All Amici Petitioners have an 

interest in ensuring ready access to pro bono legal representation, particularly 

for public interest claims in controversial, high-risk cases. 

Amici Petitioners are concerned that the sanction order represents a 

departure from this Circuit’s precedent, which requires that sanctions under 28 

U.S.C. section 1927 be based on specific findings of fact supported by evidence 

in the record.  If, as with the sanction order in this case, a bad faith subjective 

intent to delay can be inferred from evidence not in the record even when there 

are reasonable alternative explanations for an attorney’s actions, pro bono 

counsel will be less likely to bear the financial risk of uncompensated 

representation.  Amici Petitioners have an interest in maintaining access to pro 
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bono legal counsel and eliminating disincentives to pro bono representation, 

such as that provided by the sanction order.   

REASONS FOR GRANTING REHEARING 

Amici Petitioners support Plaintiffs-Appellants’ Petition for Rehearing 

En Banc because the panel’s June 21, 2012 sanction order departs from Circuit 

precedent by holding Attorney Shanker liable for costs pursuant to 28 U.S.C. 

section 1927 despite the absence of clear evidence in the record demonstrating a 

bad faith subjective intent to multiply proceedings.  In addition, the record 

indicates that there are reasonable and plausible alternative explanations for 

Attorney Shanker’s actions, and that there has been no unreasonable 

multiplication of proceedings.  Finally, the sanction order is likely to provide a 

disincentive to pro bono legal representation, particularly in controversial and 

high-risk public interest litigation where pro bono representation is often the 

only available representation. 

ARGUMENT 

I. The Panel’s Sanction Order Departs From Circuit Precedent By Inferring 

Bad Faith Intent That is Not Supported By the Record 

This Court’s June 21, 2012 order holding Attorney Shanker “personally 

liable for excessive costs for unreasonably multiplying proceedings” finds that 

Attorney Shanker “grossly abused the judicial process in bringing this case 
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solely ‘to ensure further delay and forestall development’”; “acted with 

subjective bad faith”; “engaged in tactics with the intent of increasing expenses 

and delaying development at Snowbowl, unreasonably multiplying proceedings 

after losing in Navajo Nation v. U.S. Forest Service, 535 F.3d 1058 (9th Cir. 

2008) (en banc)”; and that his intent “was to harass Snowbowl.”  Save the 

Peaks Coalition v. United States Forest Serv., 2012 U.S. App. LEXIS 12666 at 

*3 (9th Cir. 2012). 

In this Circuit, attorney sanctions under 28 U.S.C. section 1927 must be 

based on findings of fact supported by evidence in the record demonstrating bad 

faith.  Barnd v. Tacoma, 664 F.2d 1339, 1343 (9th Cir. 1982).  Bad faith may be 

demonstrated if an attorney acted “solely for purposes of delay.”  United States 

v. Blodgett, 709 F.2d 608, 609 (9th Cir. 1983) (emphasis added).  Here, Amici 

Petitioners are unable to discern any evidence of Attorney Shanker’s subjective 

intent in the record.  Rather, the record indicates that the Save the Peaks 

plaintiffs wished to advance a claim under the National Environmental Policy 

Act alleging that the United States Forest Service had not adequately evaluated 

the human health consequences of using reclaimed water for snow-making (the 

“ingestion claim”).  Save the Peaks Coalition v. United States Forest Serv., 669 

F.3d 1025, 1035 (9th Cir. 2012).  In fact, no party is claiming that the ingestion 

claim was resolved on its merits in Navajo Nation.  See Arizona Snowbowl 
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Resort Limited Partnership’s Motion for Attorneys’ Fees and Costs at 3 

(acknowledging that ingestion claim had “technically” not been resolved on 

merits).  

The panel’s sanction order states that “[a] finding of bad faith is 

warranted where an attorney ‘knowingly or recklessly raises a frivolous 

argument, or argues a meritorious claim for the purpose of harassing an 

opponent,’” citing Primus Auto. Fin. Servs., Inc. v. Batarse, 115 F.3d 644, 648 

(9th Cir. 1997).  The order does not conclude that Attorney Shanker knowingly 

or recklessly raised a frivolous argument in Save the Peaks.  Instead, it finds 

that Attorney Shanker unreasonably multiplied proceedings after losing in 

Navajo Nation with the intent to delay and harass the Intervenor-Defendant.  

Save the Peaks Coalition, 2012 U.S. App. LEXIS 12666 at *2-3.  But the Save 

the Peaks plaintiffs did not lose in Navajo Nation, nor did they unreasonably 

multiply proceedings; rather, they brought a meritorious claim that had not been 

resolved on its merits.  Contrary to this Circuit’s precedent, the panel has 

inferred the intent to delay and harass from the circumstances rather than basing 

its findings on specific facts in the record.  See Barnd, 664 F.2d at 1343.  In 

particular, the record does not support the panel’s conclusion that Attorney 

Shanker brought this case “solely ‘to ensure further delay and forestall 

development’ at Snowbowl.”  Save the Peaks Coalition, 2012 U.S. App. LEXIS 
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12666 at *3 (emphasis added).  Rather, the record indicates that Attorney 

Shanker filed the Save the Peaks case on behalf of new clients who wished to 

assert a claim that had not been resolved on its merits in Navajo Nation.  See 

Blodgett, 709 F.2d at 609 (for finding of bad faith based on intent to delay 

pursuant to section 1927, delay must be sole motive for attorney actions). 

This Court has set a high bar for sanctions under section 1927 by 

requiring specific findings of fact based in the record regarding bad faith 

conduct.  Barnd, 664 F.2d at 1343.  According to this standard, a court may 

infer bad faith only if there is no other reasonable alternative explanation for an 

attorney’s actions.  MGIC Indem. Corp. v. Moore, 952 F.2d 1120, 1122 (9th 

Cir. 1991) (attorney actions that are as consistent with negligence as with bad 

faith do not support sanctions under section 1927).  Other Circuits follow a 

similar approach.  See, e.g., Oliveri v. Thompson, 803 F.2d 1265, 1273 (2nd Cir. 

1986) (sanctions under section 1927 require findings of bad faith indicating that 

attorney actions are “so completely without merit” that they must have been 

undertaken for some improper purpose); Knorr Brake Corp. v. Harbil, Inc., 738 

F.2d 223, 226-26 (7th Cir. 1984) (claim must be “without a plausible legal or 

factual basis and lacking in justification”); White v. American Airlines, 915 F.2d 

1414, 1427 (10th Cir. 1990) (refusing to find bad faith under “extreme” 
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standard requiring “conduct that, viewed objectively, manifests either 

intentional or reckless disregard of the attorney’s duties to the court”).   

This standard avoids the imposition of sanctions that are based on 

speculation, personal or political animus, or that are otherwise designed to limit 

the access of parties with meritorious claims to the federal courts.  See Braley v. 

Campbell, 832 F.2d 1504, 1512 (10th Cir.) (en banc) (“We recognize the 

importance of ensuring that § 1927 ‘in no way will dampen the legitimate zeal 

of an attorney in representing his client,’” quoting H. R. Conf. Rep. No. 1234, 

96th Cong., 2d Sess. 8, reprinted in 1980 U.S.C.C.A.N. 2716, 2781, 2782).  

This high standard also avoids the problem of conflating an attorney’s 

subjective intent in bringing a claim with the practical effects of the remedy if 

the claim succeeds.  Successful litigation under the National Environmental 

Policy Act may have the effect of delaying or halting the actions of a federal 

agency.  (See, e.g., Or. Natural Res. Council Fund v. Goodman, 505 F.3d 884, 

898 (9th Cir. 2007) (enjoining project where risk of permanent ecological harm 

outweighs the temporary economic harm that would result from delay).  

Likewise, successful consumer protection, civil rights, and other environmental 

claims often have the consequence of delaying or halting action.  Where, as in 

the instant case, no clear subjective intent to delay is apparent in the record, 

however, the intent to delay should not be inferred from the effect of a 
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successful claim.  Here, the panel’s sanction order goes beyond the record in 

this case by inferring that Attorney Shanker brought the Save the Peaks case 

solely to delay the Snowbowl development, when the record indicates a 

plausible and legitimate reason for filing the second case – to assert a claim that 

had not been resolved on its merits in Navajo Nation on behalf of new 

plaintiffs.  Rehearing is necessary to address this departure from Circuit 

precedent. 

II. Save the Peaks Did Not Unreasonably Multiply Proceedings 

The Save the Peaks plaintiffs were distinct from and not in privity with 

the Navajo Nation plaintiffs.  Save the Peaks Coalition v. United States Forest 

Serv., 2010 U.S. Dist. LEXIS 127441 at *37-41 (D. Ariz. 2010).  Indeed, the 

district court expressly rejected the argument that the Save the Peaks plaintiffs 

were acting as proxies for the Navajo Nation plaintiffs.  Id. at *40.  No party 

appealed the district court’s ruling on privity.  Nonetheless, the panel described 

the Save the Peaks plaintiffs as “surrogates” for the Navajo Nation plaintiffs.  

Save the Peaks Coalition, 669 F.3d at 1034. 

If, as the district court concluded, the Save the Peaks plaintiffs were not 

in privity with or proxies for the Navajo Nation plaintiffs, then Save the Peaks 

was an attempt to advance a legitimate claim that all parties acknowledge was 

not resolved on its merits.  That this claim did not prevail in the district court 
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does not vitiate its legitimacy.  The sanction order, however, infers that 

Attorney Shanker unreasonably multiplied proceedings by “engag[ing] in tactics 

with the intent of increasing expenses and delaying development at Snowbowl 

…”.  Save the Peaks Coalition, 2012 U.S. App. LEXIS 12666 at *3.  The order 

does not identify the precise tactics at issue, but Attorney Shanker’s assertion of 

the ingestion claim on behalf of new clients in Save the Peaks has on its face 

the legitimate purpose of asserting a claim that was never resolved in its merits 

in Navajo Nation.  Although even a meritorious claim can be the basis for a 

finding of bad faith (see Lone Ranger Television, Inc. v. Program Radio Corp., 

740 F.2d 718, 727 (9th Cir. 1984)), there must be some evidence of improper 

tactics supporting the finding.  Assertion of a meritorious claim that has never 

been resolved on behalf of new parties not in privity with the parties in the prior 

action does not constitute a bad faith tactic.  Compare T.W. Electrical Service, 

Inc. v. Pacific Electrical Contractors Assn., 809 F.2d 626, 638 (9th Cir. 1987) 

(mere fact that appeal is frivolous does not establish bad faith multiplication of 

proceedings); see In re Cohoes Indus. Terminal, 931 F.2d 222, 230-31 (2nd Cir. 

1991) (reassertion of same unresolved claim on behalf of same parties in 

multiple proceedings not vexatious).  Moreover, the Save the Peaks plaintiffs’ 

attempt to assert this unresolved claim does not represent an improper 

multiplication of the proceedings.  Had the Save the Peaks plaintiffs obtained 
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different legal counsel, the matter would be unexceptional.  But the identity of 

the Save the Peaks plaintiffs’ attorney must be immaterial to the determination 

of whether there has been an unreasonable multiplication of proceedings.  Here, 

neither the Save the Peaks plaintiffs nor their attorney unreasonably multiplied 

proceedings. 

III. The Sanction Order Creates a Disincentive to Pro Bono Representation 

In pursuing the unresolved ingestion claim, the plaintiffs in Save the 

Peaks sought and obtained pro bono legal services from Attorney Shanker.  

Plaintiffs/Appellants’ Response in Opp. to Motion for Attorneys’ Fees and 

Costs at 9.  While the magnitude of the sanctions have not yet been determined, 

Amici Petitioners are concerned that the imposition of sanctions will have a 

deleterious and chilling effect on the availability of pro bono representation for 

similarly situated parties.1  In other contexts, this Circuit has recognized the 

value of avoiding disincentives to pro bono representation.  See, e.g., Cuellar v. 

Joyce, 603 F.3d 1142, 1143 (9th Cir. 2010) (withholding fees from pro bono 

counsel would discourage pro bono representation).  Amici Petitioners do not 

suggest that pro bono attorneys should be held to a separate and lower standard 

under section 1927; on the contrary, the same standard must be applied to all.  
                                                
1 In a supplement to its Motion for Costs, Intervenor-Defendant-Respondent 
Arizona Snowbowl Resort Limited Partnership has requested over $32,000 
in costs from Attorney Shanker – a substantial sum for an attorney who took 
the case on a pro bono basis. 
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Roadway Express, Inc. v. Piper, 447 U.S. 752, 762 (1980) (section 1927 is 

“indifferent to the equities of a dispute and to the values advanced by the 

substantive law.”).  Rather, Amici Petitioners support rehearing because of the 

practical effect of the panel’s departure from Circuit precedent.  If a court can 

impose sanctions by looking beyond the evidence in the record and inferring 

improper intent even where there is a plausible and legitimate explanation for 

an attorney’s actions, attorneys will be less inclined to assume the risk of pro 

bono representation, particularly if prospective clients seek representation 

regarding controversial, unpopular, or politically-charged matters. 

The problem is particularly acute where plaintiffs seek pro bono 

representation in a matter that is related to a prior case.  The sanction order 

signals that even where these subsequent plaintiffs are different from and not in 

privity with the plaintiffs in the prior case, and even where the claim asserted 

was never resolved on its merits in the prior case, an attorney representing 

plaintiffs in the new action may be sanctioned for unreasonable multiplication 

of proceedings.  This risk provides a substantial financial disincentive for 

representation in the new matter.  Plaintiffs in the position of the Save the Peaks 

plaintiffs will find it incrementally more difficult to obtain pro bono legal 

representation.  Where the pool of available pro bono attorneys is small, the 

likelihood will increase that the only available pro bono attorney is the attorney 
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of record in the prior case.  In this circumstance, the sanction order may 

preclude pro bono legal representation altogether. 

In this case, Attorney Shanker has been sanctioned for representing new 

and different clients on a claim held meritorious by another panel of this Court 

but that was ultimately dismissed on procedural grounds.  The ingestion claim 

was not barred by a statute of limitations, res judicata, or as this panel 

concluded, laches.  Save the Peaks Coalition, 669 F.3d at 1035.  Attorney 

Shanker brought this claim in the public interest on behalf of his clients in Save 

the Peaks Coalition, but ultimately did not prevail on the merits of the claim.  

The chilling effect of the sanctions order in this case, however, will extend far 

beyond the boundaries of the facts in this case and this claim.  It is likely to 

deter pro bono representation for plaintiffs who, like the Save the Peaks 

plaintiffs, wish to pursue novel public interest litigation strategies.  Amici 

Petitioners urge the court to grant Plaintiffs-Appellants’ request for rehearing. 

CONCLUSION 

Amici Petitioners respectfully request that the Court grant Plaintiffs-

Appellants’ request for rehearing en banc. 
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Dated:  July 16, 2012    /s/ John Buse  
John Buse 
Center for Biological Diversity 
351 California St., Suite 600 
San Francisco, CA 94104 
Telephone: (415) 436-9682 
Facsimile: (415) 436-9683 
Attorney for Amici Petitioners 
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