
 
 
 
 
 
 
 
 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 

____________________________________ 
                                                                        ) 
KLAMATH CLAIMS COMMITTEE )    
      ) Electronically Filed: 
   Plaintiff,  ) November 3, 2011  
 v.     )    
      ) No. 09-75C 
THE UNITED STATES OF AMERICA )  
      ) Judge Francis M. Allegra 
   Defendant.  ) 
____________________________________)   
          

KLAMATH TRIBES BRIEF AS AMICUS CURIAE 
          
 Pursuant to the Court’s order of November 1, 2011, (no docket number), granting the 

Motion of the Klamath Tribes For Leave to File Brief As Amicus Curiae (Dkt. 49), the Klamath 

Tribes submits this brief as amicus curiae.  The Klamath Tribes expressly reserves its sovereign 

immunity from suit in this action.   

INTEREST OF THE AMICUS CURIAE 

 The Klamath Tribes (or “Tribes” herein)1 is a federally recognized Indian tribal 

government with Treaty rights stemming from the Tribes’ Treaty with the United States of 1864.  

Treaty With the Klamath, Moadoc, and Yahooskin Band of Snake Indians, Oct. 14, 1864, 16 

                                                 
1 The present day Klamath Tribes is a single federally-recognized tribal government that uses the plural “Tribes” to 
reflect the fact that it is composed of the Klamath and Modoc Tribes, and the Yahooskin Band of Snake Indians.  In 
this brief we use the word “Tribes” to refer to the single tribal government entity, so we refer to it using the singular 
verb form “is” and other singular forms. 
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Stat. 707.  The issues remaining in this case relate to whether the removal of the Chiloquin Dam 

on the Sprague River effectuated a taking of the Klamath Tribes’ water and fishing rights, and 

whether the removal of the dam constituted a breach of the United States’ fiduciary duties 

pursuant to the Tribes’ 1864 Treaty and the Klamath Termination Act.  The Klamath Tribes has 

a direct interest in this case because the rights at issue are rights that belong to the Tribes.  The 

Tribes’ interests are described herein, and the Tribes offers information it believes relevant to the 

issues before the Court.  Section I explains that Plaintiff cannot adequately represent the Tribes’ 

interests and are in fact acting hostilely to the Tribes, asserting control over tribal rights and 

inviting this Court to de-legitimize the Tribes.  Section II explains that the Tribes did not 

authorize Plaintiff to bring this action on the Tribes’ behalf.  And Section III deals with 

Plaintiff’s entirely extraneous claim that the Tribes did not effectively decline this Court’s earlier 

invitation to intervene in this case.      

I.  THE KLAMATH TRIBES HAS AN INEREST IN THIS CASE THAT IS NOT 
ADEQUATELY REPRESENTED BY THE PLAINTIFF CLAIMS COMMITTEE. 

 
A.  The remaining matters to be determined in the case involve rights belonging to 
the Klamath Tribes as a federally recognized Indian tribal government. 
 
The issues remaining in this case are whether the removal of the Chiloquin Dam in 2008  

“effectuated a taking of the Tribes’ associated water and fishing rights and constituted a breach 

of the fiduciary duties established by the 1864 Treaty and the 1954 [Termination] Act.”  See, 

February 11, 2011 Opinion, Dkt. 36 at 8.   

The 1864 Treaty reserved to the Klamath Tribes the exclusive right to hunt, fish, trap and 

gather on their reservation.  See, Treaty With the Klamath, Moadoc, and Yahooskin Band of 

Snake Indians, Oct. 14, 1864, 16 Stat. 707; Kimball v. Callahan, 493 F.2d 564, 566 (9th Cir.), 

cert. den., 419 U.S. 1019, 955 S.Ct. 491 (1974).  When Congress unilaterally terminated federal 
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recognition of the Tribes in the Klamath Termination Act in 1954, 25 U.S.C. 564 et. seq., these 

Treaty reserved rights survived and continued, and have therefore remained, since time 

immemorial, with the Klamath Tribes.   See, e.g., Kimball, 493 F2d 564, 569 (“Congress [in the 

Termination Act] not only failed to indicate clearly an intent to abrogate treaty rights, it in fact 

expressly preserved at least fishing rights on the former reservation.”).  See also, 25 U.S.C. 

§564m(b) (“Nothing in this subchapter shall abrogate any fishing rights or privileges of the tribe 

or the members thereof enjoyed under Federal treaty.”).   

 The 1864 Treaty also impliedly reserved to the Klamath Tribes water sufficient to 

support the exercise of treaty hunting and fishing rights.  These rights also survived the 

Termination Act.  See, United States v. Adair, 723 F.2d 1394, 1412 and 1415 (9th Cir. 1983), 

cert. den. 467 U.S. 1252 (1984) (“the water rights reserved to the Klamath Tribe by Treaty in 

1864 were not abrogated by enactment of the Klamath Termination Act in 1954” and “the 

Klamath Tribe is entitled to a reservation of water, with a priority date of immemorial use, 

sufficient to support exercise of treaty hunting and fishing rights.”).  See also, 25 U.S.C. 

§564m(a) (“Nothing in this subchapter shall abrogate any water rights of the tribe and its 

members…”).  

Thus, any Klamath Treaty based water and fishing rights remaining at issue in this case 

belong to the Tribes, not to the Plaintiff.2 

B.  Plaintiffs do not and cannot adequately represent the interests of the Klamath 
Tribes in this case; in fact, Plaintiff’s representation is hostile to the Tribes’ 
interests. 

 

                                                 
2 The fact that in many cases tribal rights are exercised by individual tribal members, e.g., harvesting Treaty-
reserved fish or game, or irrigating with Treaty reserved water, does not alter the basic nature of the rights as having 
been reserved, in the Treaty, to the Tribes. 
 

AMICUS CURIAE BRIEF OF THE KLAMATH TRIBES  3 
 

Case 1:09-cv-00075-FMA   Document 53    Filed 11/03/11   Page 3 of 13



Because the Klamath Tribes’ 1864 Treaty water and fishing rights are rights reserved to 

the Klamath Tribes, and because those rights survived termination, those rights continue to be 

reserved to the Klamath Tribes.  They do not belong to the Plaintiff Claims Committee, or to a 

group (that Plaintiffs apparently claim to represent) of persons comprised of a subset of enrolled 

members of the Klamath Tribes and that subset’s enrolled, and non-enrolled, descendants. 

Plaintiffs apparently agree with the foregoing, because they argue not that the Tribes have 

no interest in the case, but that they, the Plaintiffs, adequately represent that interest based on the 

dubious proposition that “the 1954 Membership represented by the Claims Committee not only 

encompasses substantially all the legitimately enrolled members of Klamath, but includes a 

substantial number of Klamath Indians who are not enrolled members of the restored Tribe3 but 

who retain rights under the 1864 Treaty and the Termination Act.”   See, Supplemental Brief of 

Klamath Claims Committee, Dkt. 46 (“Plaintiff’s Supplemental Brief”), at 9 (footnote added). 

First, Plaintiff’s explanation is self-defeating because Plaintiff confesses it will share any 

recovery (if there be such) for damage to the Tribes’ Treaty rights with people “who are not 

enrolled members of the restored Tribe.”  Id.  The Tribes, understandably, does not feel itself 

adequately represented by a Committee that will share the recovery for damage to the Tribes’ 

water and fishing rights with non-members of the Tribes.4 

Second, Plaintiff’s key claim that its members who are not enrolled in the Tribes “retain 

rights under the 1864 Treaty and the Termination Act,” id., is patently incorrect as to both the 

Treaty and the Termination Act.  As to the Treaty, it goes without saying that the Tribes’ Treaty 
                                                 
3 It is the Tribes’ understanding from Plaintiff’s filings that Plaintiff claims to represent not only certain people 
enrolled in the Tribes, but also other non-enrolled people descended from people on the 1954 Termination roll who 
do not possess enough Klamath, Modoc, or Yahooskin blood to qualify for enrollment under the Constitution of the 
Klamath Tribes, or who are otherwise not eligible for enrollment under the laws of the Klamath Tribes. 
 
4 Also, payment by the United States to an entity including non-members of the Tribes, i.e., the Plaintiff Committee, 
for damage to a Tribal Treaty right would likely subject the United States to further liability to the Tribes. 
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rights are not available for exercise (or, as in the present case, a demand for compensation) by 

just any person who simply decides to assert such a right.  Such people are strangers to the 

Tribes and, while they might have some “Indian blood” they have no legal connection to the 

Tribes.  At issue here are the Tribes’ rights and rights possessed and exercised by the enrolled 

members of the Klamath Tribes.  See, e.g., Constitution of the Klamath Tribes, approved by 

General Council November 25, 2000, Article III – Membership, Enrollment, and Voting, setting 

forth criteria to be eligible for enrollment with the Klamath Tribes, attached as Exhibit 7 to 

Plaintiff’s Supplemental Brief, Dkt. 46-1 at 23.  Plaintiff’s position that it can somehow itself 

confer Tribal Treaty rights on individuals of its own selection is too novel to be taken seriously. 

As to the Termination Act, that Act did not confer on Plaintiffs (or on anyone else, for 

that matter) any part of the Tribes’ Treaty rights.  Whatever other rights Plaintiff Committee 

members might have “under the Termination Act,” Plaintiffs point to nothing in that Act that 

transfers to them any Treaty rights of the Tribes that, as the Kimball and Adair authorities cited 

above confirm, survived Termination.  The Plaintiff Committee once had a role in pursuing 

claims asserting that tribal members were inadequately compensated at Termination for those 

parts of the tribal estate that were liquidated at a value unilaterally set by the United States, in 

particular an extremely valuable timber resource.  But as explained above, the rights at issue in 

this case were not liquidated at Termination and have always remained with the Tribes.  Again, 

Plaintiffs point to no authority for their proposition that they have succeeded to the Tribes’ 

Treaty reserved water and fishing rights. 

In sum, far from adequately representing the Tribes, Plaintiff is trying to (i) assert 

ownership of the Tribes’ Treaty rights, and (ii) share any recovery for damage to those rights 

with people who are strangers to the Tribes.  This is hostility to, not adequate representation of, 
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the Tribes’ interests.  It would be inappropriate for this case to proceed without the Tribes’ 

participation to protect its interests.   

C.  Plaintiff’s attempt to de-legitimize the Klamath Tribes fails badly. 

Plaintiff’s attempt to discredit the validity of the enrollment of a majority of the members 

of the Klamath Tribes (Plaintiff’s Supplemental Brief, Dkt. 46 at 10-13), to make it appear as 

though the Plaintiff Committee does represent “substantially all legitimately enrolled members” 

is a misstatement of the law.  

A fundamental aspect of the Termination Act put tribal members to a choice.  A member 

could (i) take in cash his or her share of the liquidated tribal estate (people who chose this are 

termed “withdrawing” members), or (ii) have his or her share of the estate continue in the form 

of land to be held by a new, unidentified, and non-federal trustee (“remaining” members).  

Despite Plaintiff’s implication to the contrary (Plaintiff’s Supplemental Brief, Dkt 46 at 11), 

whether a tribal member “withdrew” or “remained” is really irrelevant to the determination of 

who is legitimately enrolled as a member of the Klamath Tribes.  When Congress in 1986 

restored its recognition of the Klamath Tribes, Section 2(a) of the Restoration Act provided: 

Sec. 2. RESTORATION OF FEDERAL RECOGNITION, RIGHTS, AND 
PRIVILEGES 
(a) FEDERAL RECOGNITION – Notwithstanding any provision of law, 

Federal recognition is hereby extended to the tribe and to members of 
the tribe.  Except as otherwise provided in this Act, all laws and 
regulations of the United States of general application to Indians or 
nations, tribes, or bands of Indians which are not inconsistent with any 
specific provision of this Act shall be applicable to the tribe and its 
members. 
 

Klamath Indian Tribe Restoration Act, Pub. L. No. 99-398, §2(a) (August 27, 1986), 25 U.S.C. 

§566 (emphasis added). 
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The Restoration Act defines a “member” to whom the Act applies as “those persons 

eligible for enrollment under the Constitution and Bylaws of the Klamath Tribe.”  25 U.S.C. 

§566(g)(2) (emphasis added).  The Act then clarifies in its definitions that the “Constitution and 

Bylaws” referred to in the Act are “the Constitution and Bylaws of the Klamath Tribe of Indians 

in effect on the date of the enactment of this Act.” 25 U.S.C. §566(g)(5) (emphasis added).   

The Constitution and Bylaws in effect on the date of the enactment of the Restoration Act 

were the Constitution and Bylaws of the Klamath Tribe approved by the Klamath General 

Council on April 10, 1982.  See, November 2, 2011, Affidavit of Ruth Jackson, Records 

Technician for the Klamath Tribes, Attached as Exhibit 1.  Article III of the 1982 Constitution 

and Bylaws of the Klamath Tribe declared that all persons listed on the August 13, 1954 roll 

were automatically to be enrolled members of the Klamath Tribes.   

ARTICLE III – MEMBERSHIP, ENROLLMENT, AND VOTING 
 
Section I:  All persons whose names appear on the final roll of August 
13, 1954 shall automatically be enrolled members of the Klamath 
Tribe(s).   
Section II:  All persons born after, August 13, 1954, shall be eligible for 
enrollment upon submitting the documents required by the Tribal 
Enrollment Committee. 
A. Eligibility shall be open to all persons of at least ¼ Klamath, Modoc, 

or Yahooskin blood or who otherwise qualify for enrollment under 
whatever ordinances the General Council shall adopt. 

B. Eligibility for enrollment shall be determined by an Enrollment 
Committee. 

C. Enrollment of persons born after Ausust [sic] 13, 1954 shall be for 
Tribal purposes only and shall not be [sic] itself, affect their 
eligibility for funds from any types of disbursements related to the 
Klamath Termination Act or claims litigation. 

D. Appeals from denial of enrollment may be taken by personal 
petition to the General Council through the Executive Committee. 
 

Id.  
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       The inherent power of a Tribe to determine its own membership has long been 

recognized by the United States.  See, e.g., Felix S. Cohen’s Handbook of Federal Indian Law, 

1982 Ed., at 20 (“The power of an Indian tribe to determine questions of its own membership 

derives from the character of an Indian tribe as a distinct political entity.”); Santa Clara Pueblo 

v. Martinez, 436 U.S. 49, 72 n.32, 98 S.Ct. 1670 (1978).  

By incorporating the Klamath Tribes’ definition of members according to the provisions 

of the Constitution and Bylaws of the Klamath Tribes in effect at the time of enactment of the 

Restoration Act, Congress expressly recognized the Tribes’ right to determine its membership in 

accordance with the Tribes’ own laws, and validated the enrollment of the 1954 members and all 

other persons meeting the enrollment criteria in accordance with the then existing Constitution 

and Bylaws.  Plaintiff’s suggestion that the Klamath Tribes’ enrollment, pursuant to the 

Restoration Act, of persons on the 1954 roll is somehow defective and invalid is simply 

incorrect.  Plaintiff’s subsequent reasoning that only it, and not the Klamath Tribes, can represent 

these enrollees is equally incorrect.   

II.  THE KLAMATH TRIBES DID NOT AUTHORIZE PLAINTIFF COMMITTEE 
TO BRING THIS ACTION.  
 

In an effort to buttress its legitimacy, Plaintiff has implied that the Tribes has authorized 

it to bring this case.  That is untrue. 

The Klamath Tribes operate a “General Council” style of government in which the 

General Council, consisting of all adult members of the Tribes, has ultimate authority on all 

matters on which it chooses to pronounce, with day-to-day business taken care of by an elected 

Tribal Council of ten members.  See, Constitution of The Klamath Tribes, approved by General 

council November 25, 2000, Article VII, attached as Exhibit 7 to Plaintiff’s Supplemental Brief, 

Dkt. 46-1 at 27-28.  Tribal Council actions are reviewable by the General Council.  Id. at 35, 
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Article XIII.    The Plaintiff’s assertion that the Klamath General Council authorized the Plaintiff 

Committee to bring this case, and never rescinded that authority is inaccurate. 

The Klamath Tribes has clearly established the manner in which it represents itself.  

Article X of the Constitution lists “all permanent committees, commission, corporations, and 

boards of the Klamath Tribes.”  Id. at 12-13.  Tellingly, the Klamath Claims Committee is not 

named or referred to in any manner in the Constitution of the Klamath Tribes.  Id. 

Whatever authority may have rested with the Claims Committee when it was established, 

the Klamath Tribes have not given Plaintiff authority to bring this case, an action based upon the 

treaty rights of the Klamath Tribes, and fiduciary duties owed pursuant to those rights.  To the 

contrary, the most recent expression by the Klamath Tribes General Council is that the Claims 

Committee “does not speak for or represent” the Klamath Tribes.  See, Klamath Tribes General 

Council Resolution 2011-001, General Council Resolution Rescinding General Council 

Resolution #2004-002 and Reaffirming General Council Authority Over Claims of the Klamath 

Tribes, attached as Exhibit A to Plaintiff’s Motion For Leave to File Supplemental Exhibit, Dkt. 

48.  

   General Council Resolution 2011-001 states in part as follows: 

NOW, THEREFORE BE IT RESOLVED that the General Council 
of the Klamath Tribes hereby rescinds General Council Resolution 2004-
002; and  

 
NOW, THEREFORE BE IT FURTHER RESOLVED that the 

General Council reaffirms that the Claims Committee does not speak for 
or represent the Klamath Tribes, nor has it ever done so; and 

 
BE IT FINALLY RESOLVED, that nothing in this Resolution is 

intended to, or shall be construed to, alter or modify the authority of the 
General Council or the Tribal Council as that authority is set out in the 
Constitution of the Klamath Tribes. 

 
Id. (emphasis added).  
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Plaintiff’s assertion that the Klamath Tribes authorized Plaintiff to bring this case is 

incorrect.   

  III.  THE KLAMATH TRIBES PROPERLY AND EFFECTIVELY DECLINED TO 
INTERVENE IN THIS CASE. 

 
On February 11, 2011, the Court issued an Opinion inviting the Klamath Tribes to 

intervene in this case if the Tribes so wished.  Dkt. 36 at 14-15.  On April 20, 2011, the Klamath 

Tribes filed The Klamath Tribes’ Response to the Court’s Invitation to Intervene (Klamath 

Tribes’ Response), and therein respectfully declined to intervene.  See, Dkt. 37.  The Klamath 

Tribes’ Response was prepared and filed by Carl Ullman, Attorney for the Klamath Tribes, at the 

direction of the Klamath Tribes Tribal Council.  See, October 28, 2011 Affidavit of Gary Frost, 

Chairman for the Klamath Tribes, Attached as Exhibit 2.  The Klamath Tribes Tribal Council is 

elected by the Klamath Tribes General Council to act on behalf of the General Council regarding 

day-to-day business of the Tribes.  See, Constitution of the Klamath Tribes, approved by General 

Council November 25, 2000, Article VII, Section I, attached as Exhibit 7 to Plaintiff’s 

Supplemental Brief, Dkt. 46-1 at 28.   

To require, as Plaintiff seems to suggest, that in order for an attorney for the Klamath 

Tribes to be able to file a legal document on behalf of the Tribes, it must be supported by a 

General Council Resolution, Tribal Council Resolution, or an affidavit attesting to the 

authorization for the filing (Plaintiff’s Supplemental Brief, Dkt. 46 at 5), would be unduly 

burdensome and a severe limitation on the ability of an attorney to represent his client, or for a 

Tribe to have an attorney of its choice represent it. 
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Although the Tribes strongly contest the necessity of such a step,5 in order to eliminate 

this wholly extraneous issue from this case, on September 28, 2011, the Klamath Tribes Tribal 

Council passed the following motion: 

Motion recognizing and affirming that Carl Ullman, Attorney for the 
Klamath Tribes, had the authorization of the Klamath Tribes Tribal 
Council and was directed by the Klamath Tribes Tribal Council to file a 
Response to the Court’s invitation to seek to intervene indicating that the 
Klamath Tribes decline to intervene in Klamath Claims Committee v. 
The United States of America proceeding. 
 

See, October 28, 2011 Affidavit of Gary Frost, Chairman for the Klamath Tribes, Attached as 

Exhibit 2.   

Further, the Klamath Tribes Governmental Notice Ordinance, relied upon by Plaintiff as 

evidence that the Tribes’ declination to intervene was somehow not in accordance with Klamath 

governing law (Plaintiff’s Supplemental Brief, Dkt. 46 at 4-5), is irrelevant to Mr. Ullman’s 

authority to file with the Court the Tribes’ decision not to intervene in this proceeding.  The 

Klamath Tribes Governmental Notice Ordinance relates specifically, and only, to cases brought 

in Tribal Court.   

17.02 Purpose and Authority. 
 (a)  Purpose.  The purpose of this law is to provide the Tribes with 
adequate, timely, and uniform notice of any and all cases in the Tribal 
Court that question tribal sovereignty and jurisdiction or the validity of 
any tribal law and in which the Tribes or any agency, officer, or 
employee thereof is not a party. 
 

Klamath Tribes Governmental Notice Ordinance, Klamath Tribal Code, Title 2, Chapter 17, 

§17.02(a), attached as Exhibit 10 to Plaintiff’s Supplemental Brief, Dkt. 46-1 at 44 (emphasis 

added). 

                                                 
5  The Tribes does not, for example, intend to, or expect to be required to, file proof of Mr. Ullman’s authority to file 
this brief.  If Plaintiff insists that such proof is necessary, it will only serve to demonstrate the extreme nature of 
Plaintiff’s position. 
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Mr. Ullman filed the Klamath Tribes’ Response at the specific direction of the Klamath 

Tribes Tribal Council, and that filing should not be stricken from the record as suggested by 

Plaintiff.  See, Plaintiff’s Supplemental Brief, Dkt. 46 at 6.  Much less should the Court accept 

Plaintiff’s thoroughly implausible suggestion that because Plaintiffs contend the Tribes’ filing 

was improper the Klamath Tribes “believe [its] limited interests in this action will be adequately 

represented by Plaintiff and that it is therefore not an indispensible party to this action.”  Id.  The 

Klamath Tribes did, in fact, decline to intervene in this case, and has expressly said that Plaintiff  

does not adequately represents the Tribes’ interests. 

 
CONCLUSION 

 The Klamath Tribes has a sovereign and treaty based interest in this case that is not 

adequately represented by the Plaintiff Claims Committee.   The Plaintiff’s contention that it is 

authorized to represent that Tribal interest is incorrect.  The Klamath Tribes has not waived its 

sovereign immunity and expressly reserves its sovereign immunity for purposes of this case.  

The Tribes believe that under the standards of R.C.F.C. Rule 19 this case cannot properly 

proceed without the Tribes. 

  

Dated:  November 3, 2011     

      Respectfully Submitted, 

 

      /s/   Carl Ullman                               . 
      Carl Ullman, Oregon State Bar No. 891567 
      Attorney for the Klamath Tribes 
      Box 957 
      Chiloquin, OR  97624 
      (541) 783-3081 
      bullman3@earthlink.net 
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      Of Counsel: 
 
       /s/   Shayleen T. Allen                             . 
      Shayleen T. Allen, Oregon State Bar No. 011841 
      Tribal Attorney 
      Office of Tribal Attorney 
      P.O. Box 215 
      Chiloquin, OR 97624 
      Tel: (541) 783-2219 x172    
      Fax: (541) 783-2201 
      shayleen.allen@klamathtribes.com 
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