
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

DONALD KELIN,    ) 

      ) 

   Plaintiff,  ) 

      ) Case No.: CIV-11-1080-M 

vs.      ) 

      ) 

CARLA ANN GUY,   ) 

      ) 

   Defendant.  ) 

 

DEFENDANT’S REPLY BRIEF TO PLAINTIFF’S RESPONSE TO 

DEFENDANT’S MOTION TO DISMISS FOR LACK OF 

JURISDICTION AND OPENING BRIEF IN SUPPORT 

 

 Defendant Carla Ann Guy, respectfully submits this reply brief to the response 

brief filed by Plaintiff regarding Defendant’s motion to dismiss this action on the basis 

that this Court lacks subject matter jurisdiction for this case to be adjudicated in this 

Court.  Along with the authority raised in Defendant’s motion and opening brief, 

Defendant requests the Court consider the authority raised in this reply and dismiss this 

case accordingly. 

ARGUMENT AND AUTHORITIES 

A. 

 In his response, Plaintiff concedes that alleged defamatory statements by 

Defendant occurred at tribal council meetings at the Caddo Nation (the “Nation”) and 

that the statements occurred between tribal members who were involved in considering a 

business proposition between the Nation and Plaintiff’s company.  Plaintiff also concedes 

that no Oklahoma court would typically possess jurisdiction to adjudicate civil disputes 

between two tribal members occurring within Indian Country.  Since Plaintiff’s claims 

are based on alleged events which occurred on the Indian Country lands of the Nation 

and that involve intra-tribal governmental affairs outside the jurisdiction of the State of 
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Oklahoma, it seems clear that no Oklahoma State court would have jurisdiction over such 

matters.  This Court will not be able to have diversity jurisdiction unless an Oklahoma 

state court would also have subject matter jurisdiction. See Woods v. Interstate Realty 

Co., 337 U.S. 535, 538 (1949) Littell v. Nakai, 344 F.2d 486, 489 (9
th

 Cir. 1965). 

 Simply put, this case is about an intra-tribal dispute between two tribal members 

where Plaintiff seeks to impose civil liability against Defendant who has simply exercised 

her right as a tribal member under Tribal law to interject her opinions and objections to 

Plaintiff’s business proposal with the Nation.  As a tribal member, Defendant possesses 

certain rights that are recognized under the Nation’s Constitution and Tribal laws, so any 

dispute between the parties should be resolved in the Nation’s forums, not this Court. 

See, e.g. Kaw Nation v. Lujan, 378 F.3d 1139 (10
th

 Cir. 2004) (“a federal court has no 

jurisdiction over an intratribal dispute.”) (citing Motah v. United States, 402 F.2d 1, 2 

(10
th

 Cir. 1968); Prairie Band of Pottawatomie Tribe of Indians v. Udall, 355 F.2d 364, 

366 (10
th

 Cir. 1966)). 

 Plaintiff acknowledges in his response that some of the activities giving rise to his 

claims against Defendant occurred at Caddo Nation tribal government meetings held 

within the Nation’s territorial jurisdiction, yet he continues to assert that diversity 

jurisdiction in this Court is proper.  This is contrary to well established law from the U.S. 

Supreme Court and as applied in the Tenth Circuit. 

 The Supreme Court's decision in Iowa Mutual Insurance Co. v. LaPlante, 480 

U.S. 9, 107 S. Ct. 971 (1987) was a case based on diversity jurisdiction, yet it holds that 

the federal courts should not consider a suit arising from activities on tribal land until the 

plaintiff has exhausted his or her tribal court remedies.  In Iowa Mutual, the Supreme 

Court considered whether “a federal court may exercise diversity jurisdiction before the 

tribal court system has an opportunity to determine its own jurisdiction.”  Id. 107 S. Ct. at 

974.  The Supreme Court had previously held that a federal court, as a matter of comity, 

Case 5:11-cv-01080-M   Document 24   Filed 05/29/12   Page 2 of 8



3 

 

should not exercise federal question jurisdiction over a case arising from activities on a 

reservation until tribal remedies are exhausted. National Farmers Union Ins. Co. v. Crow 

Tribe, 471 U.S. 845, 105 S. Ct. 2447, 2454 (1985).  Then, two years after National 

Farmers, the Court in Iowa Mutual held that principles of comity also demand that tribal 

remedies be exhausted before a claim based on diversity of citizenship is addressed by a 

federal court.   

 In doing so, the Supreme Court emphasized “the Federal Government’s 

longstanding policy of encouraging tribal self-government” and the vital role that tribal 

courts play in tribal self-government. Id. 107 S.Ct. at 975-76.  The Court determined that 

“unconditional access to the federal forum would place it in direct competition with the 

tribal courts, thereby impairing the latter's authority over reservation affairs.” Id. at 977.  

The Court thus concluded that “the federal policy supporting tribal self-government 

directs a federal court to stay its hand in order to give the Tribal Court a ‘full opportunity 

to determine its own jurisdiction.’ ” Id. (quoting National Farmers Union, 105 S. Ct. at 

2454). 

 In Iowa Mutual, the Petitioner was an Iowa insurance company, and the 

Respondent was a member of the Blackfeet Indian Tribe and, like the instant case, there 

was no real issue whether diversity jurisdiction was statutorily proper under 28 U.S.C. § 

1332.  However, the Supreme Court nevertheless applied the principles reached in its 

prior holding in National Farmers and stated: 

 

Petitioner argues that the statutory grant of diversity jurisdiction overrides 

the federal policy of deference to tribal courts. We do not agree. Although 

Congress undoubtedly has the power to limit tribal court jurisdiction, we do 

not read the general grant of diversity jurisdiction to have implemented 

such a significant intrusion on tribal sovereignty, any more than we view 

the grant of federal-question jurisdiction, the statutory basis for the 

intrusion on tribal jurisdiction at issue in National Farmers Union, to have 

done so. The diversity statute, 28 U.S.C. § 1332, makes no reference to 
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Indians and nothing in the legislative history suggests any intent to render 

inoperative the established federal policy promoting tribal self-government. 

. . . Congress has amended the diversity statute several times since the 

development of tribal judicial systems, but it has never expressed any intent 

to limit the civil jurisdiction of the tribal courts. 

Iowa Mutual, 107 S. Ct. at 977. 

 Since Iowa Mutual was decided, the Tenth Circuit and several other courts have 

held that a federal court must defer to tribal court remedies as a matter of comity. See 

Brown v. Washoe Housing Authority, 835 F.2d 1327, 1329 (10th Cir. 1988) (dismissing 

suit brought by contractor against housing authority on breach of contract claims 

regarding construction activities on tribal land); United States v. Turtle Mountain 

Housing Auth., 816 F.2d 1273, 1276-77 (8th Cir.1987) (dismissing suit brought by tribal 

member against tribal housing authority); Wellman v. Chevron U.S.A., Inc., 815 F.2d 577, 

578-79 (9th Cir.1987) (dismissing suit brought by tribal member against contractor); 

Snowbird Constr. Co. v. United States, 666 F.Supp. 1437, 1444 (D.Idaho 1987) 

(dismissing suit brought by contractor against tribal housing authority).
1
 

 Plaintiff discusses whether the Code of Indian Offenses would have to apply State 

law and whether the Caddo Nation law recognizes an action for defamation, but that is 

not the appropriate discussion for this motion to dismiss.  The sole issue is whether this 

                                                           

 
1
   The Eighth Circuit decision, Poitra v. Demarrias, 502 F.2d 23 (8

th
 Cir. 1974), 

cited by Plaintiff in his response does not support his argument.  That case was decided in 

1974, while the U.S. Supreme Court’s decisions in National Farmers and Iowa Mutual 

were decided in 1985 and 1987, respectively.  Any ruling by the Eighth Circuit in 1974 

that is inconsistent with the holding by the Supreme Court in later decisions should have 

no application in the instant case.  The Court in Poitra was more concerned with 

determining (like some paternalistic decision maker) whether the underlying claim would 

cause some interference with tribal affairs, rather than recognizing the right of tribes to 

determine its own jurisdiction over activities occurring within their tribal territories.  That 

is the principle from National Farmers and Iowa Mutual. 
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Court may assert federal jurisdiction in this case.  Based on the authority cited in the 

Defendant’s opening brief and this brief, the Court should dismiss this case. 

B. 

 In his response, Plaintiff refers to alleged defamatory emails sent by Defendant to 

various tribal members in order to establish that “the dispute was not entirely confined to 

Indian Country.”
2
  Assuming, arguendo, that this is true, Plaintiff cannot deny that 

Defendant’s communications (in whatever form) with other tribal members about his 

business proposal was still a matter of significance to the Caddo Nation tribal 

government.
3
  As explained in her motion to dismiss, Defendant, as a member of the 

Caddo Nation, has a constitutional right and responsibility under the Caddo Nation 

Constitution to consider, discuss, decide, and cast a vote whether to allow the Caddo 

Tribal Council to, among other things, borrow money on behalf of the Nation.  Plaintiff’s 

business proposal required the Tribal Membership to decide whether to approve the 

Nation going into some debt and other related financial obligations, so any discussions 

                                                           

 
2
   A plain reading of Plaintiff’s response reveals that Plaintiff does not dispute 

that some of the alleged actions by Defendant giving rise to Plaintiff’s claims occurred 

within the Caddo Nation territorial jurisdiction.  The alleged emails sent by Defendant are 

apparently the only actions by Defendant that did not occur within Indian Country. 

 
3
  Further, Defendant does not stipulate that any emails with other tribal members 

were sent from her office computer in Oklahoma City, OK or that the various tribal 

members who were the recipients actually received any emails at their residences outside 

of Indian Country.  Through advances in technology, it is becoming common knowledge 

that individuals can access computers (home or office) to send and receive email from 

other computers at different locations.  At this point, Plaintiff has not established that any 

emails were sent or received in any particular geographical location with any certainty.  

Since the subject of the discussion involved intra-tribal affairs, it should be left to a tribal 

court in the first instance to determine if it has jurisdiction over all of Plaintiff’s claims, 

including alleged defamatory emails. 
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between Defendant and other tribal members about these matters (whether in or outside 

Indian Country) was significantly important to the Nation and its financial future.   

 The Nation is not a wealthy tribe, so consideration by the Tribal Membership on 

whether to engage in any business proposal that might place the Nation’s resources in 

jeopardy is important to the overall health and welfare of the tribal government.  Like 

other tribes, the Nation has access to federal funds, but those funding sources can be 

limited or eliminated depending on federal budget policies, so the Nation relies on other 

economic development opportunities as a source of funding.  The Nation’s funds are used 

to maintain the tribal governmental offices in order to carry out the many important 

governmental programs and services for its members and the community.  Thus, the 

decision for the Nation to enter into financial obligations to fund Plaintiff’s business 

proposal was clearly a significant decision for the Tribal Membership.  If the business 

failed or did not produce enough revenue as expected, the Nation would suffer the 

consequences. 

 Plaintiff’s business proposal to the Nation involved a series of meetings and 

discussions over a certain period of time.  There is nothing in the Caddo Nation 

Constitution that limits the discussion between tribal members to a single meeting or 

meetings.  Like lawmakers in State and Federal governments, the tribal members may 

sometimes meet privately or communicate via email or other methods outside of official 

meetings to continue the discussion and debate over a particular issue before coming 

back in an official setting to cast a vote.  Informal communications, such as email, 

between lawmakers is a continuation of the discussion that might be needed to clear up 

some questions that arose during an official meeting or presentation.  That does not 

change the significance of the communication to the overall process of making a decision 

on behalf of the governmental body.   
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 In the case of Littell v. Nakai, 344 F.2d 486, 490 (9th Cir. 1965), the Court 

considered a situation where not all of the events giving rise to the claim occurred within 

the geographical limits of a tribal reservation, but the Court nevertheless held that the 

federal court should not adjudicate the dispute since “the basis of this suit is of more 

intimate concern to the Tribe as a whole” and that, in that situation, the locus of some 

particular act outside of the reservation lands did not change the holding.  In this case, 

any alleged emails between Defendant and other tribal members regarding Plaintiff’s 

business proposal, even if they were sent and received outside Indian Country, were a 

part of the on-going debate and discussion by tribal members who had the right and 

responsibility under the Caddo Nation Constitution and laws to cast a vote to decide 

whether the Nation would put its financial health and welfare at risk in order to approve 

Plaintiff’s business proposal.   

 These communications between tribal members are of significance to the Nation 

and will require an examination and interpretation of the Caddo Nation Constitution and 

laws to determine whether they are protected or privileged in some manner.  That is not 

for this Court to determine; rather, the appropriate forum is within the Caddo Nation 

tribal government or the Court of Indian Offenses with jurisdiction to adjudicate disputes 

of this nature. 

CONCLUSION 

 WHEREFORE Defendant Carla Ann Guy, respectfully submits this reply brief to 

the response brief filed by Plaintiff regarding Defendant’s motion to dismiss this action 

on the basis that this Court lacks subject matter jurisdiction for this case to be adjudicated 

in this Court.  Along with the authority raised in Defendant’s motion and opening brief, 

Defendant requests the Court consider the authority raised in this reply and dismiss this 

case accordingly.  Defendant also requests an order granting attorneys fees and costs in 

favor of Defendant and for all other relief, legal or equitable, available under law. 
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 Dated this 29th day of May 2012. 

  

      Respectfully submitted, 

       

 

      PITCHLYNN & WILLIAMS, PLLC 

 

      /s/ O. Joseph Williams 

          By:_________________________________ 

      O. JOSEPH WILLIAMS, OBA # 19256  
      STEPHANIE MOSER GOINS OBA # 22242 

      124 East Main Street 

      P.O. Box 427 

      Norman, Oklahoma 73070  

      Telephone: (405) 360-9600 

      Facsimile: (405) 447-4219 

      Email:   jwilliams@pitchlynnlaw.com 

         smgoins@pitchlynnlaw.com  

       

      ATTORNEYS FOR DEFENDANT 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 This is to certify that on the 29th day of May 2012, a true and correct copy of the 

within and foregoing document was electronically filed with the Clerk of the Court using 

the CM/ECF system which will send notification of such filing to all parties of record as 

follows:   

 

 John W. “Billy” Coyle, IV – bc@coylelaw.com 

 Attorney for Plaintiff 

 

 

       /s/ O. Joseph Williams 

       _____________________________ 

       O. JOSEPH WILLIAMS 
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