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MEMORANDUM OF POINTS AND AUTHORITIES  

IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 

 

I. Preliminary Statement 

 Plaintiff  DISH Network Service L.L.C. (“DISH”) moves this Court to enjoin 

Defendant Brian Laducer, a member of the Turtle Mountain Band of Chippewa Indians 

(the “Tribe”) from continuing to prosecute the case of Brian Laducer v. DISH Network 

Service L.L.C., Civil Action No. 09-10122, in the Turtle Mountain Band of Chippewa 

Indians Tribal Court (“Tribal Court”) and to enjoin Defendant The Hon. Madonna 

Marcellais, Chief Judge of the Tribal Court, and the Presiding Judge in Brian Laducer v. 

DISH Network Service, from continuing to adjudicate that case until this Court has ruled 

on DISH’s challenge to the subject matter jurisdiction of the Tribal Court.   

Brian Laducer’s Tribal Court suit alleges that DISH committed the tort of abuse 

of process when it filed and served on Brian Laducer third-party complaints in Lacey 

Case 4:12-cv-00058-DLH-CSM   Document 12   Filed 06/29/12   Page 1 of 16



 

2 

 

Laducer v. Dish Network Service L.L.C., Civil Case No. 40-09-C-99, a state court case 

filed against DISH by Lacey Laducer, Brian Laducer’s daughter.  Brian Laducer’s Tribal 

Court abuse of process complaint against DISH fails to allege material facts sufficient to 

make out the tort of abuse of process as generally defined, and is, therefore, wholly 

without merit.
1
  In addition, in Lacey Laducer v. DISH, Brian Laducer filed an abuse of 

process counterclaim against DISH that is identical to the abuse of process claim he is 

asserting in his Tribal Court action.  The state court judge in Lacey Laducer promptly 

granted summary judgment on the abuse of process claim in DISH’s favor. 

 DISH’s challenge to the subject matter jurisdiction of the Tribal Court has a 

strong likelihood of success on the merits.  The alleged tortious actions—the filing of the 

third-party complaints—took place in federal and state courts outside of the exterior 

boundaries of the Tribe’s reservation (“Reservation”), and it is well settled that a tribal 

court does not have jurisdiction over tortious conduct that takes place outside of its 

reservation.  Hornell Brewing Co. v. Rosebud Sioux Tribal Ct., 133 F.3d 1087, 1093  

(8th Cir. 1998).  Where the alleged tortious actions occur outside of the boundaries of the 

reservation, the lack of tribal court jurisdiction is clear, and exhaustion of tribal remedies 

is not necessary.  Hornell Brewing Co., 133 F.3d at 1093.  

 Moreover, even if all of the tortious acts said to constitute the alleged abuse of 

process had occurred on the Reservation, DISH would not be subject to the jurisdiction of 

the Tribal Court with respect to them, because DISH, a nonmember, does not have a 

                                                 
1
 Abuse of process does not consist of the filing of process in the ordinary course, 

even with bad motive.  Wachter v. Gratech Co., Ltd., 608 N.W.2d 279, 288 (N.D. 2000).  

More than the mere filing is required to make out the tort, but nothing more has been, or 

could be, alleged here.   
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“consensual relationship” with the Tribe or any of its members with a sufficient nexus to 

those acts to provide the basis for jurisdiction under Montana v. United States, 450 U.S. 

544 (1981).
2
  See Atkinson Trading Co. v. Shirley, 532 U.S. 645, 656 (2001).  Again, 

where the absence of subject matter jurisdiction is clear, exhaustion of tribal remedies is 

unnecessary.  

Finally, the Tribal Appellate Court had an opportunity to examine its subject 

matter jurisdiction in this matter and declined to take it; consequently, tribal exhaustion 

has been satisfied.    

 The other requirements for preliminary relief are also satisfied.  The Tribal Court 

has set Brian Laducer v. DISH for a jury trial commencing on August 28, 2012; thus, 

unless a preliminary injunction is granted, DISH will suffer irreparable harm by having to 

defend a civil action in a court that clearly lacks subject matter jurisdiction over the case.  

The balance of equities also favors DISH, since Brian Laducer has no right to bring a suit 

against DISH in a court that has no subject matter jurisdiction, while DISH has a clear 

federal right to be free of, and protected from, such a suit.  Likewise, the public interest in 

judicial economy also favors the intervention of this Court. 

II. Factual Background 

 On April 21, 2009, Lacey Laducer filed a complaint against DISH in a North 

Dakota state court, alleging conversion and consumer fraud, based on charges DISH 

made to her credit card for amounts owed on Brian Laducer’s account for unpaid 

                                                 
2
 In Montana, the Supreme Court held that a tribe can have regulatory or judicial 

jurisdiction over a nonmember only where the nonmember has a consensual relationship 

with the Tribe or its members, or the conduct of the nonmember “threatens or has some 

direct effect on the political integrity, the economic security, or the health or welfare of 

the tribe.” Id. at 565-66. 
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equipment, programming and cancellation fees, Lacey Laducer v. Dish Network Service 

L.L.C., Civil Case No. 40-09-C-99.  DISH had been given Lacey Laducer’s credit card 

number when DISH had agreed to provide Direct Broadcast Satellite (“DBS”) service to 

Brian Laducer.  DISH removed the action to this Court, after receiving a demand letter 

from Lacey Laducer’s counsel for $175,000.00.  Lacey Laducer v. Dish Network Service 

L.L.C., Civil Case No. 4:09-cv-00052.  After removal, on September 1, 2009, DISH filed 

a third-party complaint, as authorized by the Federal Rules of Civil Procedure, against 

Brian Laducer, alleging (1) conversion; (2) breach of contract; (3) fraud; and (4) implied 

indemnification.  Before DISH could serve Brian Laducer with the federal third-party 

complaint, however, Brian Laducer filed a complaint in the Tribal Court, alleging abuse 

of process on the part of DISH.  (Compl., Brian Laducer v. Dish Network Service, L.L.C., 

Civil No. 09-10122 (Turtle Mountain Tribal Ct. Sept. 15, 2009), attached as Exhibit A.
3
  

Brian Laducer’s abuse of process complaint was based on the fact that DISH impleaded 

Brian Laducer into Lacey Laducer’s lawsuit against DISH.  

On March 8, 2010, this Court remanded the Lacey Laducer case to the North 

Dakota state court.
4
  After remand, DISH moved the North Dakota state court to join 

Brian Laducer as an indispensable party.  On August 10, 2010, the North Dakota court 

granted DISH’s motion.  (Order, Lacey Laducer v. Dish Network Services, L.L.C., Case 

No. 40-09-C-99 (Dist. Ct. N.D. Aug. 10, 2010), attached as Exhibit B.  Pursuant to the 

                                                 
3
 Brian Laducer was served with the federal third-party complaint on October 4, 

2009.  He filed and served his Tribal Court abuse of process suit, however, on September 

25, 2009, nine days before he was actually served with the complaint.  He presumably 

learned of the third-party complaint before it was served because his daughter received 

notice of the filing through counsel. 

4
 This Court remanded because it concluded that the amounts truly in controversy 

in Lacey Laducer were de minimus and certainly less than the jurisdictional amount 

required for federal court jurisdiction. 
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state court’s direction, DISH then re-filed a third-party complaint against Brian Laducer 

in the North Dakota state court action.  On October 4, 2010, Brian Laducer answered the 

DISH third-party complaint in the North Dakota state court proceeding and filed a 

counterclaim for abuse of process, which rested on the same factual allegations as the 

claim for abuse of process that Brian Laducer had filed against DISH in the Tribal Court.  

Mr. Laducer filed his abuse of process claim despite a ruling by the state court that Mr. 

Laducer was an “indispensable party” to Lacey Laducer v. DISH. 

 On January 12, 2011, the North Dakota state court granted DISH summary 

judgment on Brian Laducer’s state court abuse of process claim.  The court stated:   

To be blunt, if this court thought that Dish Network was 

pursuing Mr. Laducer solely for vindictive reasons without 

any legal or factual basis, the Motion to join Mr. Laducer 

as a party would never have been granted.  Accordingly, 

this court finds it impossible to believe that complying with 

one of its Orders could lead to an abuse of process claim.   

(Order Granting Mot. Summ. J., Lacey Laducer v. Dish Network Service L.L.C., Case No. 

40-09-C-99, (Dist. Ct. N.D., Jan. 12, 2011), attached as Exhibit C.  The state court’s 

order makes clear that Brian Laducer’s claim of abuse of process is wholly without 

merit.
5
 

On October 28, 2011, the Turtle Mountain Tribal Court denied DISH’s motion to 

dismiss Brian Laducer’s tribal court abuse of process claim for lack of tribal court 

jurisdiction.  (Order, Brian Laducer v. Dish Network Service, L.L.C., Civil No. 09-10122 

                                                 
5
 On September 13, 2011, the North Dakota court, sua sponte, dismissed Lacey 

Laducer’s claims against DISH and DISH’s third party claim against Brian Laducer, 

(Op., Lacey Laducer v. Dish Network Service L.L.C., Case No. 40-09-C-99 (Dist. Ct. 

N.D., Sept. 13, 2011), attached as Exhibit D.  
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(Turtle Mountain Tribal Ct., Oct. 28, 2011), attached as Exhibit E.  DISH appealed this 

decision to the Tribal Court of Appeals.  On February 7, 2012, the Tribal Court of 

Appeals held that, although it had authority to consider and decide the jurisdictional 

issue, it declined to do so until after a trial on the merits in Tribal Court.  (Order, Dish 

Network Service LLC v. Brian Laducer, TMAC-11-020 (Turtle Mountain Appellate Ct., 

Feb. 7, 2012), attached as Exhibit F. 

III. Argument 

A. This Court Has Jurisdiction Over This Suit. 

 Federal courts have “federal question” jurisdiction under 28 U.S.C. § 1331 to 

determine if an Indian tribe has jurisdiction over a non-Indian defendant.  Nat’l Farmers 

Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985).  See also Plains 

Commerce Bank v. Long Family Land And Cattle Co., 554 U.S. 316, 324 (2008) 

(“[W]hether a tribal court has adjudicative authority over nonmembers is a federal 

question.”).   

B. Principles of Tribal Sovereign Immunity Do Not Bar Suit Against The 

Hon. Madonna Marcellais, Chief Judge of the Tribal Court And The 

Presiding Judge in Brian Laducer v. DISH. 

 A federally recognized Indian Tribe cannot be sued without its consent; however, 

where, as here, tribal officials are arguably acting in excess of the federal limitations 

placed upon their authority, they no longer share in the tribe’s sovereign immunity and 

are subject to suit.  Ex parte Young, 209 U.S. 123, 159-60 (1908), superseded by statute 

on other grounds, Pub. L. No. 94-574, § 1, 90 Stat. 2721 (1976); Burlington N. & Santa 

Fe R.R. Co. v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007) (Ex parte Young doctrine 

extends to Indian Tribes.).  As the Supreme Court has noted in the analogous situation of 
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a suit against a state: “[i]n determining whether the doctrine of Ex parte Young avoids an 

Eleventh Amendment bar to suit, a court need only conduct a ‘straightforward inquiry 

into whether [the] complaint alleges an ongoing violation of federal law and seeks relief 

properly characterized as prospective.’”  Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 

535 U.S. 635, 645 (2002) (citation omitted).  Here, each of these elements is satisfied.  

DISH’s complaint in this case alleges that the Tribal Court lacks subject matter 

jurisdiction over DISH (Compl. ¶¶ 8-12), and DISH seeks only declaratory and injunctive 

relief.  (Compl. ¶¶ 26-31). 

C. Tribal Court Comity Does Not Prevent The Award of the Relief 

Requested Here. 

 Federal courts have held that challenges to the jurisdiction of a tribal court should 

first be brought to the tribal court, a doctrine often called “tribal court exhaustion.”  

Tribal court exhaustion is, however, a “prudential rule,” “based on comity” and “not an 

unyielding requirement.”  Strate v. A-1 Constrs., 520 U.S. 438, 449 n.7 & 453 (1997).  

The decision to abstain “involves a discretionary exercise of a court’s equity powers.”  

Stock W. Corp. v. Taylor, 964 F.2d 912, 917 (9th Cir. 1992) (en banc) (internal quotation 

marks and citation omitted).  When it is plain that tribal court jurisdiction is lacking, so 

that the exhaustion requirement would serve no purpose other than delay, the federal 

court should address the challenge to the tribe’s jurisdiction immediately without waiting 

for the plaintiff to exhaust tribal remedies.  Nevada v. Hicks, 533 U.S. 353, 369 (2001).  

“Comity does not require deference to a court which has no jurisdiction.”  Rolling Frito-

Lay Sales LP v. Stover, No. CV 11-1361-PHX-FJM, 2012 WL 252938, at *5 (D. Ariz. 

Jan. 26, 2011).   
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 Recent Supreme Court cases limiting tribal authority over nonmembers—see, 

e.g., Nevada v. Hicks, 533 U.S. 353, 369 (2001); Atkinson Trading Co. v. Shirley, 532 

U.S. 645, 656 (2001)—have substantially weakened the rationale for the tribal court 

exhaustion doctrine.  In its most recent pronouncement on the jurisdiction of tribes over 

the conduct of nonmembers, the Supreme Court stated that “the inherent sovereign 

powers of an Indian tribe do not extend to the activities of nonmembers of the tribe” and 

that “efforts by a tribe to regulate nonmembers … are ‘presumptively invalid.’”  Plains 

Commerce Bank v. Long Family Land And Cattle Co., 554 U.S. 316, 328 (2008) 

(emphasis supplied).  Since tribes are now presumed not to have authority over the 

activities of nonmembers or judicial jurisdiction over the conduct of nonmembers, except 

in the limited circumstances identified in Montana,
6
 the rationale for deferring initially as 

a matter of comity to tribal courts when nonmember defendants challenge the tribal 

court’s subject matter jurisdiction is significantly diminished.
7
  Where, as here, the lack 

of tribal subject matter jurisdiction is clear as a matter of federal law, deference to the 

tribal court would contribute nothing but delay. 

 DISH submits that the Tribe clearly lacks regulatory jurisdiction over DISH’s 

conduct—the filing of third-party complaints in the federal and state courts located 

outside of the Reservation.  DISH’s filing of third-party complaints against Mr. Laducer 

                                                 
6
 See, note 2, supra. 

7
 When it promulgated the exhaustion doctrine, the Supreme Court assumed that 

that tribal jurisdiction over the activities of non-Indians on reservation land “presumably 

lies in the tribal courts.”  Iowa Mut. Ins. Co. v. La Plante, 480 U.S. 9,18 (1987).  It is now 

clear, however, that “[T]he inherent sovereign powers of an Indian tribe do not extend to 

the activities of nonmembers of the tribe.” Montana, 450 U.S. at 565 and that the tribes 

have, by virtue of their incorporation into the American republic lost “the right of 

governing . . . person[s] within their limits except themselves.”  Oliphant v. Suquamish 

Tribe, 435 U.S. 191, 209 (1978).  See Plains Commerce Bank, 554 U.S. at 328. 
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was authorized under, and conformed to, the rules of procedure established by the federal 

and state courts.  Moreover, the actions of filing the complaints took place outside of the 

boundaries of the reservation, and tribal courts clearly do not have legislative or judicial 

authority over the conduct of nonmembers that occurs outside of the boundaries of their 

reservations.  Hornell Brewing Co., 133 F.3d at 1093.  

 In addition, as will be addressed in more detail later in this Memorandum, DISH 

has no consensual relationship with Mr. Laducer that has a sufficient nexus to the tort of 

abuse of process to support the exercise of tribal court jurisdiction over DISH.  Since lack 

of subject matter jurisdiction is clear, application of the tribal court exhaustion doctrine 

would serve no purpose other than delay.
8
  

D. The Standard for a Preliminary Injunction. 

 A Preliminary Injunction is appropriate where the movant establishes that:   

(1) there is a likelihood of success on the merits; (2) there is a likelihood of irreparable 

harm in the absence of preliminary relief; (3) the balance of equities tips in its favor; and 

(4) the injunction is in the public interest.  See Winter v. Natural Res. Def. Council, Inc., 

555 U.S. 7, 20 (2008).  The Eighth Circuit, like the Ninth Circuit, employs a sliding scale 

approach to preliminary injunctions.  Dataphase Sys., Inc. v. CL Sys., Inc., 640 F.2d 109 

(8th Cir. 1981); Premachandra v. Mitts, 509 F. Supp. 424, 428 (E.D. Mo. 1981) (Eighth 

Circuit has effectively adopted a sliding-scale analysis for determination of the 

                                                 

 
8
 Brian Laducer’s abuse of process claim is singularly devoid of merit, and its 

original filing and its continued prosecution appear to have been intended to “punish” 

DISH for filing a third-party complaint against Mr. Laducer.  Bad faith claims are 

specifically exempt from the exhaustion doctrine.  Nat’l Farmers Union Ins. Co. v. Crow 

Tribe of Indians, 471 U.S. 845, 856 n.21 (1985).  Furthermore, the Tribal Appellate Court 

had an opportunity to address the jurisdictional question, and, therefore, the exhaustion 

requirement has been satisfied. 
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preliminary injunction factors).  Rogers Grp., Inc. v. City of Fayetteville, 629 F.3d 784, 

787 (8th Cir. 2010).  Success on the merits is the most important of the four factors, 

Roudachevski, 648 F.3d at 706, and the minimum required showing of success on the 

merits is that the movant has a “fair chance” of prevailing.  Planned Parenthood Minn. v. 

Rounds, 530 F.3d 724, 730-32 (8th Cir. 2008); see also Sierra On-Line, Inc. v. Phoenix 

Software, Inc., 739 F.2d 1415, 1421 (9th Cir. 1984).  As we will show below, DISH 

meets all of the requirements for the narrow injunction it seeks, i.e., to enjoin the 

continued prosecution in the Tribal Court of Mr. Laducer’s abuse of process claim until 

this Court rules on the issue of Tribal Court subject matter jurisdiction. 

1. DISH is Likely to Succeed on the Merits. 

 DISH has a strong likelihood of success on the merits.  Mr. Laducer’s abuse of 

process claim is based on DISH’s filing of two third-party complaints in Lacey Laducer 

v. DISH, a lawsuit that originated in a North Dakota state court, was removed to the 

federal district court, and subsequently was returned to the state court.  DISH’s conduct 

does not constitute an abuse of process, as that tort has generally been defined, and Mr. 

Laducer’s claim is, as a substantive matter, wholly without merit.  Equally significant, the 

conduct claimed to constitute the tort—the filing of the third-party complaints—took 

place wholly outside of the Reservation.  An Indian tribe does not have regulatory or 

adjudicatory jurisdiction over nonmember conduct that occurs outside of the boundaries 

of the tribe’s reservation, Montana, 450 U.S. at 565-66; Hornell Brewing Co., 133 F.3d at 

1093, or over on-reservation conduct connected with off-reservation judicial proceedings.  

Nevada v. Hicks, 533 U.S. 353 (2001) (tribal court has no jurisdiction over alleged 

tortious conduct of persons executing state “process.”).  Filing of complaints by 
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nonmembers against tribal members in federal or state courts cannot be regulated by the 

Tribe, either through explicit legislation or though the adjudication of common law torts.   

 Brian Laducer’s complaint in Brian Laducer v. DISH does not allege that DISH 

committed any tortious conduct on the Reservation.  Had on-reservation conduct 

occurred, however, any attempt by the Tribe or the Tribal Court to exercise regulatory or 

adjudicatory jurisdiction over it would presumptively be invalid, and the Tribe would 

bear the burden of showing that it has a basis for jurisdiction over DISH.  Plains 

Commerce Bank, 554 U.S. at 330; Attorney’s Process & Investigation Servs., Inc., 609 

F.3d at 936.
9
  A tribe may not regulate the activities of non-Indians on the tribe’s 

reservation, unless the regulation falls within the scope of the two narrow exceptions 

defined in Montana, 450 U.S. at 565-66.  Neither of Montana’s two exceptions applies to 

Brian Laducer’s abuse of process claim against DISH.  Montana’s first exception allows 

a tribe to regulate the conduct of nonmembers who enter into consensual relationships 

with the tribe or its members.  Plains Commerce Bank, 554 U.S. at 329; Montana, 450 

U.S. at 565-66.  Tribal jurisdiction over non-Indian conduct under this exception extends, 

however, only to conduct that has “a nexus to the consensual relationship itself.”  

Atkinson Trading Co. v. Shirley, 532 U.S. 645, 656 (2001); Plains Commerce Bank, 554 

U.S. at 338.  Although DISH had an agreement to supply satellite television service to 

Brian Laducer’s residence on the Turtle Mountain Reservation, the off-reservation 

conduct that Brian Laducer alleges in his Tribal Court complaint as constituting an abuse 

of process—the filing of third-party complaints against him—does not have a legal nexus 

                                                 

 
9
 “[The Supreme Court has] never held that a tribal court had jurisdiction over a 

nonmember defendant.”  Nevada, 533 U.S. at 358 n.2. 
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to that service agreement.  Brian Laducer’s abuse of process claim does not rest on the 

legal relationship established by the service agreement.  It rests on DISH’s off-

reservation conduct of filing third-party complaints against Mr. Laducer.  See Atkinson 

Trading Co., 532 U.S. at 656; Plains Commerce Bank, 554 U.S. at 338 (“when it comes 

to tribal regulatory authority, it is not ‘in for a penny, in for a pound’”) (citation omitted); 

Attorney’s Process & Investigation Servs., Inc., 609 F.3d at 941. 

 Because DISH has a strong likelihood of success on the merits, under the sliding 

scale test, a preliminary injunction would be justified even if its showing on the other 

factors were less strong.  In this case, however, the other factors are equally strong. 

2. DISH Will Suffer Irreparable Harm If the Preliminary 

Injunction is Not Granted. 

 DISH will suffer irreparable harm unless the requested injunction is granted.  

(Declaration of Brett Kitei attached as Exhibit G).  The Tribal Court has set this case for a 

jury trial, commencing on August 28, 2012.  Unless DISH receives preliminary relief to 

allow this Court to consider its argument that the Tribal Court lacks subject matter 

jurisdiction, DISH will have to litigate this case in the Tribal Court.  DISH has a federal 

right to be free from the obligation to adjudicate in a tribal court a tort claim based on 

alleged tortious conduct that took place outside of the Reservation.  See Stover, 2012 WL 

252938, at *1.  In granting a permanent injunction in Stover, the court held that “Plaintiff 

[would] continue to suffer irreparable harm if forced to litigate in tribal court.”  It would 

be strange indeed to “require plaintiff to first suffer the loss of the very right for which it 

seeks protection (to be free of tribal jurisdiction) before affording an opportunity to 

protect its right.”  Id. at *1.   
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Courts have recognized repeatedly that where a nonmember plaintiff makes a 

showing that it is likely to succeed on its objection to tribal court jurisdiction, the threat 

of tribal court proceedings constitutes the risk of irreparable harm required for injunctive 

relief.  See Sprint Commc’ns Co., L.P. v. Native Am. Telecom, LLC, No. Civ. 10-4110-

KES, 2010 WL 4973319 (D.S.D. Dec. 1, 2010) at *7 citing Calvin Klein Cosmetics Corp. 

v. Lenox Labs., Inc., 815 F.2d 500, 505 (8th Cir.1987) (A court can presume irreparable 

injury from a finding of probable success on the merits.); Wells Fargo Bank, N.A.,v. 

Louis Manahonah, 2011 U.S. Dist. LEXIS 99635, (W.D.Okla.) at *36.  (Irreparable harm 

found where plaintiff will be compelled to expend resources and effort in litigating before 

the [tribal gaming commission] issues over which the [tribal gaming commission] likely 

lacks jurisdiction) citing Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1156-58 

(10th Cir. 2011) (irreparable harm where movant would be forced to expend unnecessary 

time, money, and effort litigating before tribal court which likely did not have 

jurisdiction.) 

Litigation in the Tribal Court would cost DISH a substantial legal effort and result 

in unrecoverable expenditures of the DISH team’s legal expenses.  It would also cost 

DISH a substantial amount of money in legal fees and costs.  While the loss of money 

can often be recovered, this is not the case here as DISH will be unable to recover this 

significant expense.  See Wells Fargo at *37 (Irreparable harm found where plaintiff's 

expenditure of time, money, and resources likely could not be recouped even if plaintiff 

prevails on the merits.); Sprint at *30 (Irreparable harm found where anticipated 

expenditures could not be recouped.)  For these reasons, DISH urges this Court to enjoin 

Mr. Laducer from further efforts to prosecute his claim in Tribal Court until this Court 
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has had an opportunity to consider whether the Tribal Court has jurisdiction over his 

claim.   

3. The Balance of Equities Tilts Sharply In Favor of DISH.  

 The equities weigh heavily in favor of DISH.  DISH has a strong basis for its 

position that the Tribal Court lacks subject matter jurisdiction over DISH on the abuse of 

process claim.  Unless this Court acts to protect DISH, the Tribal Court will require 

DISH to go through a jury trial on the spurious abuse of process claim brought by Brian 

Laducer.  On the other hand, a preliminary injunction would do no harm to Brian 

Laducer, other than delay his prosecution of his Tribal Court case.  Indeed, if DISH is 

correct, and the Tribal Court does not have subject matter jurisdiction over his abuse of 

claim, a preliminary injunction will also benefit Mr. Laducer and Judge Marcellais as 

well by preventing the fruitless expenditure of all parties’ resources. 

4. Granting the Injunction Serves the Public Interest. 

 The public interest will be served by granting DISH’s request for injunctive relief.  

It is not in the public’s interest to allow a court that lacks jurisdiction to continue to 

adjudicate a protracted dispute.  Flowserve Corp. v. Burns Int’l Servs. Corp., 423 F. 

Supp. 2d 433, 439 (D. Del. 2006).  In Flowserve, the Court issued a preliminary 

injunction, to avoid “duplicative litigation and the squandering of judicial resources.”  

Id.; see also Stover, 2012 WL 252938, at *6.  It will be a waste of time and resources to 

allow the Tribal Court case to continue if, as we believe we have demonstrated, there is a 

substantial likelihood that the Tribal Court does not have jurisdiction.  See Sprint 

Commc’ns Co., L.P. v. Native Am. Telecom, LLC, No. Civ. 10-4110-KES, 2010 WL 

4973319 (D.S.D. Dec. 1, 2010) (public interest favored issuing an injunction because 

“[b]oth parties will incur considerable expense if [the tribal commission] first hears this 
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action and then this court, another federal district court, or the FCC also hears this case.”  

Sprint Commc’ns Co., L.P., 2010 WL 4973319, at *7.)   

IV. Conclusion 

 For the foregoing reasons, Plaintiff respectfully requests that this Court restrain 

and enjoin the Defendants from continuing to prosecute or adjudicate Brian Laducer v. 

Dish Network Service, L.L.C., Civil No. 09-10122. 

DATED this 29th day of June 2012. 

PEARCE & DURICK 

 

     /s/  Christopher J. Nyhus           

Christopher J. Nyhus, ID # 06229 

314 E. Thayer Ave 

P.O. Box 4 

Bismarck, ND  58502 

701-223-2890 

cjn@pearce-durick.com 

 

STEPTOE & JOHNSON LLP 

 

     /s/ Pantelis Michalopoulos       

Pantelis Michalopoulos* 

1330 Connecticut Avenue, N.W. 

Washington, DC 20036 

202-429-3000 

pmichalopoulos@steptoe.com 

 

STEPTOE & JOHNSON LLP 

 

      /s/  John J. Duffy                    

John J. Duffy* 

1330 Connecticut Avenue, N.W. 

Washington, DC 20036 

202-429-3000 

jduffy@steptoe.com 

 

*Admitted Pro Hac Vice  

 

Attorneys for Plaintiff, DISH Network Service L.L.C. 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on the 29th day of June 2012, a copy of the foregoing was 

filed electronically with the Clerk of Court through ECF, and that ECF will send a Notice 

of Electronic Filing (NEF) to the following: 

Thomas A. Dickson, Esq. 

Dickson Law Office 

P.O. Box 1896 

Bismarck, ND 58502 

 

Attorney for Defendant Brian Laducer 

 

 

I further certify that a copy of the foregoing document will be mailed by first class 

mail, postage paid, to the following non-ECF participants: 

The Honorable Madonna Marcellais 

Chief Judge for the Turtle Mountain 

Band of Chippewa Indians 

Turtle Mountain Tribal Court 

Turtle Mountain Indian Reservation 

P.O. Box 900 

Belcourt, ND 58316 

 

PEARCE & DURICK 

 

     /s/  Christopher J. Nyhus           

Christopher J. Nyhus, ID # 06229 

314 E. Thayer Ave 

P.O. Box 4 

Bismarck, ND  58502 

701-223-2890 

cjn@pearce-durick.com 

 

Case 4:12-cv-00058-DLH-CSM   Document 12   Filed 06/29/12   Page 16 of 16


