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PRELIMINARY STATEMENT 
 

    This litigation had its inception in mid-2003 when the Shinnecock 

Indian Nation and its official representatives announced plans to construct and 

operate a full service gaming casino on property long owned by the Nation, known 

as Westwoods.  The asserted legal basis for these plans was that the Nation had a 

federal common law right to do so unconstrained by the Indian Gaming Regulatory 

Act, 25 U.S.C. § 2701 et seq. (“IGRA”).  IGRA does not apply to Indian tribes that 

lack federal recognition by the Department of the Interior.  At that time, the Nation 

lacked such recognition.        

         The district court below agreed that IGRA did not then apply to 

the Nation and held that only an “Indian tribe,” as defined by IGRA, could engage 

in gaming without regard to state or local prohibitions.  Principally for that reason, 

the district court enjoined the Nation from gaming at Westwoods.   

        Whatever the validity of these conclusions when made, they are 

irrelevant now.  On October 1, 2010, the United States Department of the Interior 

determined the Nation to be a federally recognized Indian tribe that has existed at 

least since this country was founded.  See 75 F.R. 34760 (June 18, 2010) and 75 

F.R. 66124 (October 27, 2010).   
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The Nation thus is now an “Indian tribe” as defined by IGRA and 

consequently may operate a “Class III” casino1

In consequence of the Nation’s fundamentally changed legal status, 

restrictions of state and local law that formed the basis for the injunction issued 

below and, indeed, the entire basis for this litigation, have fallen away.  The State 

will be able to exert strong influence over the location and size of any Class III 

Shinnecock casino through the Tribal-State compacting process.  And the federal 

government, not the State or the Town, now has the sole power to regulate any 

unauthorized Class III gaming by the Nation at Westwoods and to enforce any 

such violation of IGRA.  Thus, this litigation is moot.    

 at Westwoods, or elsewhere, only 

in compliance with IGRA, including its requirement that such gaming occur only 

pursuant to a Tribal-State compact with the State of New York, negotiated in good 

faith.   

Quite apart from this reality, the subject matter jurisdiction of this 

Court is in question, both because of general jurisdictional principles and because 

of the Nation’s sovereign immunity.  Finally, the district court erred on the merits 

by finding that the Nation’s aboriginal title to Westwoods had been extinguished—

and, in any event, Westwoods is Indian tribal land exempt from state and local law.  

                                                 
1 “Class III gaming” under IGRA is the only class of gaming that includes table games and slot 
machines.  25 U.S.C. § 2703(8); see SPA-151 (discussing differences among various classes of 
gaming). 
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For all these reasons, the Judgment2

I. DESPITE THE STATE AND THE TOWN’S RESISTANCE, THIS 
COURT MUST DETERMINE WHETHER FEDERAL SUBJECT 
MATTER JURISDICTION EXISTS IN THESE ACTIONS PRIOR TO 
REACHING THE MERITS_____________________________________ 

 of the district court below should be vacated 

and these actions dismissed. 

 
The Nation continues to urge that this Court has subject matter 

jurisdiction over the State Action and the Town Action.  The Nation does not 

“suggest that this Court lacks subject matter jurisdiction,” Appellees’ Br. 61;3

This does not mean, however, that the State and the Town’s 

arguments on appeal regarding subject matter jurisdiction are correct.  Indeed, they 

mischaracterize the Nation’s position, misconstrue the law, and present a complete 

reversal of the State and the Town’s strongly-urged position below.   

 

indeed, in contrast to the State and the Town’s shameless backpedaling, the Nation 

consistently argued below that “federal subject matter jurisdiction existed over 

both the Town Action and the State Action under 28 U.S.C. § 1331 [and] . . . [i]t 

continues to do so before this Court.”  Opening Br. 34.   

By raising the issue of subject matter jurisdiction on appeal, the 

Nation is not “ask[ing] this Court to revisit the issue,” Appellees’ Br. 62, but rather 
                                                 
2 Capitalized terms used but not otherwise defined have the meanings ascribed to them in the 
Nation’s opening brief on appeal (the “Opening Brief” or “Opening Br.”). 
 
3 The State and the Town’s brief on appeal is referred to as “Appellees’ Brief” or “Appellees’ 
Br.”  
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recognizing that this Court must “begin, as in all appeals, by asking whether the 

district court had subject matter jurisdiction.”  Miccosukee Tribe of Indians of  

Fla. v. Kraus-Anderson Constr. Co., 607 F.3d 1268, 1272-73 (11th Cir. 2010) 

(citing Great S. Fire Proof Hotel Co. v. Jones, 177 U.S. 449, 453 (1900)).   

The district court below never fully articulated its grounds for subject 

matter jurisdiction over the consolidated Actions.  Consequently, as candor 

requires, the Nation in its Opening Brief provided this Court with an overview of 

the issues to assist it in making the threshold determination about subject matter 

jurisdiction that it must make, regardless of whether the parties “suggest” it.  See 

Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1986).  

A.  Jurisdiction Over The State Complaint Must Be Predicated On 
Either The Well-Pleaded Complaint Rule Or On An Exception To 
That Rule_______________________________________________ 

 
The State and the Town at least agree that the question of “[w]hether 

federal courts have federal question jurisdiction over an action is generally 

governed by the ‘well-pleaded complaint’ rule.” Appellees’ Br. 63.  They then go 

on to assert that the State Complaint satisfies this rule by pleading on its face a 

violation of IGRA.  The Nation argued both below and before this Court that it 

could be read to do so, see Opening Br. 40, and Judge Platt reached the same 

conclusion. A-146-147.  This Court of course may determine that it has subject 
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matter jurisdiction over the State Complaint if it also concludes that the well-

pleaded complaint rule is satisfied here. 

  The State’s arguments now contrast with its strenuous arguments 

below that (1) the State did not plead and did not intend to plead any violation of 

IGRA in the State Complaint, A-114-117, and (2) even if the State Complaint 

could be read to plead a violation of IGRA, federal courts do not have original 

jurisdiction because the State lacks a right of action to enforce any such violation 

of IGRA in federal court.  A-119-124.   

The Nation must observe, also, that the State and the Town’s briefing 

on appeal, Appellees’ Br. 64-66 and 128-138, contains the same contradiction 

apparent on the face of the State Complaint—the State alleges a violation of IGRA 

while simultaneously asserting that the Nation is not a federally recognized tribe 

and Westwoods is not “Indian lands” as defined by IGRA (which includes within 

that definition only lands owned by an “Indian tribe,” see 25 U.S.C. § 2703(4)).  

See A-59-60; A-63-64.   

There is a significant legal issue that requires decision here.  If at the 

time the State Action commenced the Nation was not an “Indian tribe” and 

Westwoods was not “Indian lands” as defined by IGRA (each concededly then 

true), IGRA simply did not apply at the time the State sued the Nation.  This reality 

may lead to the conclusion that the State failed to allege “facts essential to show 
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[federal] jurisdiction.”  McNutt v. Gen. Motors Acceptance Corp. of Ind., 298 U.S. 

178, 189 (1936).  The Nation does not seek this result.  Rather, all the Nation 

respectfully requests is that this Court determine whether subject matter 

jurisdiction actually exists under these highly unusual circumstances. 

The State and the Town now argue that “the failure of [the Nation’s 

announced Westwoods casino project] to comply with IGRA was an element of its 

failure to comply with New York law.”  Appellees’ Br. 66.  However, a “complaint 

alleging a violation of a federal statute as an element of a state cause of action, 

when Congress has determined that there should be no private, federal cause of 

action for the violation, does not state a [federal] claim.”  Merrell Dow Pharm. Inc. 

v. Thompson, 478 U.S. 804, 817 (1986) (internal citations omitted). As the State 

has asserted, A-119-124, the State (and the Town) lack a right of action to enforce 

IGRA against the Nation in the present circumstances.  See Fla. v. Seminole Tribe 

of Fla., 181 F.3d 1237, 1250 (11th Cir. 1999). 

The State and the Town’s vague assertions, Appellees’ Br. 66-67, that 

their right to relief depends on resolving “substantial questions of federal law” also 

are unavailing as a basis for federal jurisdiction because any such questions arise as 

a result of the Nation’s defenses to the State’s and the Town’s claims.4

                                                 
4 Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308 (2005), cited in 
Appellees’ Brief 67, is inapposite. The “only issue” contested in that case was the meaning of a 
federal tax statute, which was “an essential element” of the plaintiff’s state law claim, and the 

  See 
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Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 6 (2003) (holding that court must 

ignore “potential defenses” in determining whether claim arises under federal law); 

Franchise Tax Bd. of State of Cal. v. Constr. Laborers Vacation Trust for S. Cal., 

463 U.S. 1, 10-11 (1983).   

Setting aside the State’s incoherent pleading concerning IGRA, the 

State and the Town Complaints allege violations of various state and local 

environmental, gaming, and zoning laws—nothing more.  See A-64-65; A-3995-

3998.  And contrary to the State and the Town’s belated attempts to recharacterize 

their claims on appeal, Appellees’ Br. 66-67, neither Complaint mentions any 

alleged entitlement to equitable relief predicated on City of Sherrill v. Oneida 

Indian Nation, 544 U.S. 197 (2005); furthermore, the Nation’s sovereign immunity 

from suit and the status of Westwoods as Indian land to which state and local laws 

do not apply are defenses (although the former also goes to subject matter 

jurisdiction). 

Indeed, the State and the Town argued below that these federal issues 

“[do] not turn what is otherwise purely [a] state law cause of action into a federal 

question.”  A-118; see also Sullivan v. Am. Airlines, Inc., 424 F.3d 267, 271 (2d 

Cir. 2005) (“[A] suit seeking recovery under state law is not transformed into a suit 

                                                                                                                                                             
Supreme Court found that “the national interest in providing a federal forum for federal tax 
litigation is sufficiently substantial” to support federal jurisdiction in that instance.  Grable, 545 
U.S. at 310, 315.  The Actions at hand “cannot be squeezed into the slim category Grable 
exemplifies.”  Empire Healthchoice Assur., Inc. v. McVeigh, 547 U.S. 677, 701 (2006).  
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‘arising under’ federal law merely because, to resolve it, the court may need to 

interpret federal law.”); Frazier v. Turning Stone Casino, 254 F. Supp. 2d 295, 303 

(N.D.N.Y. 2003).  

If this Court concludes that no federal claim was pled on the face of 

the State Complaint (as plainly none was on the face of the Town Complaint, 

Opening Br. 35-36), federal jurisdiction over the state and local law claims pled in 

them is available “in only two circumstances—when Congress expressly so 

provides . . . or when a federal statute wholly displaces the state-law cause of 

action through complete pre-emption.”  Beneficial Nat’l Bank, 539 U.S. at 8; see 

also Sullivan, 424 F.3d at 271 (explaining that “complete preemption” can be the 

basis for federal subject matter jurisdiction while “ordinary preemption” cannot).   

Concededly, no Act of Congress provides for federal jurisdiction over 

the state or local law claims pled in the State and the Town Complaints.  As to 

complete preemption, finding the State’s and the Town’s state and local law claims 

here to be completely preempted candidly would require extending existing law, 

which the Nation strongly urges this Court to do. 

Federal courts recognize complete preemption of claims involving 

certain possessory land rights of Indian tribes because of the federal “nature and 

source” of those rights.  Oneida Indian Nation v. Cnty. of Oneida, 414 U.S. 661, 

666-67 (1974).  In Oneida, however, the Indian tribe asserting the possessory right 
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was the plaintiff, leading the Court to conclude that “the complaint asserted a 

current right to possession conferred by federal law, wholly independent of state 

law . . . The federal law issue, therefore, did not arise solely in anticipation of a 

defense.”  Id. at 666.  Here, in contrast, the Nation asserts its federally-created 

possessory rights to Westwoods as a defense to the State’s and the Town’s state 

and local law claims, but nevertheless urges this Court to extend Oneida to find 

federal jurisdiction over the Actions.  See Opening Br. 40, 44. 

B.  The District Court Could Not Exercise Supplemental Jurisdiction 
Over The Town Claims____________________________________ 

While the Nation stands by its arguments that federal subject matter 

jurisdiction exists over both the State and the Town Actions, in good conscience 

the Nation cannot urge this Court to accept arguments regarding subject matter 

jurisdiction by the State and the Town that are plainly unsupportable.  The Nation 

is obliged, therefore, to observe that the arguments on supplemental jurisdiction 

made at Appellees’ Br. 68-69 are flatly wrong. 

A federal court has no supplemental jurisdiction over non-federal 

claims filed in state court merely because those claims arise out of the “same set of 

operative facts,” Appellees’ Br. 68, as those in an entirely separate action already 

pending in federal court (here filed by the State, an entirely different plaintiff).  

See, e.g., Briddelle v. T&J Foods, Inc., 18 F. Supp. 2d 611, 612 (D. Md. 1998) 

(finding no supplemental jurisdiction over state law claims in state action, although 
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claims arose from the “same underlying events” as different state action filed by 

the same plaintiff pleading federal claims that was properly removed); accord 

Lagudi v. Long Island R.R. Co., No. CV 86-4140, 1989 WL 20630 (E.D.N.Y. Mar. 

3, 1989).  It is not surprising that the State and the Town cite no case law to the 

contrary, and research has disclosed none.   

It is evident on the face of the removal statute, 28 U.S.C. § 1441, that 

a complaint that pleads no federal claim generally cannot be removed to federal 

court, regardless of its relationship to any pending federal action. Section 1441 

provides for removal only of “any civil action brought in a State court of which the 

district courts of the United States have original jurisdiction.”   

28 U.S.C. § 1441 (emphasis added).  Thus, “[t]o the extent that the Town’s causes 

of action are found not to raise a federal question,” Appellees’ Br. 69, a district 

court does not have original jurisdiction over the Town Action, and the Town 

Action cannot be removed.   

28 U.S.C. § 1367 is of no help to the State and the Town either.  See 

Trexler v. Privette, 3 CA-CV 09-02172 (RBH), 2009 WL 3446760, at *3 (D.S.C. 

Oct. 20, 2009) (“For a court to exercise supplemental jurisdiction over state law 

claims, the claims within the original jurisdiction of the court must exist in the 

same action as those state law claims . . . [A]ttempting to append state law claims 

from a separate state court action to an already pending federal case in order to 
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create subject matter jurisdiction for removal [is] a scenario not contemplated by 

28 U.S.C. §§ 1367 and 1441.”). 

Consolidation of the State and the Town Actions after removal does 

not cure this jurisdictional defect.  If there is no federal subject matter jurisdiction 

over the Town Action, its removal was ineffective, and consolidation with the 

State Action was inappropriate because the Town Action never was properly 

before the federal court in the first place.  See Opening Br. 37-39.  It is immaterial 

that consolidation was effected by means of a stipulation among the parties.  

United Food & Commercial Workers Union v. CenterMark Props. Meriden 

Square, Inc., 30 F.3d 298, 303 (2d Cir. 1994) (“Litigants . . . cannot waive subject 

matter jurisdiction by express consent, conduct, or estoppel . . . .”); see also Ahmed 

v. Holder, 624 F.3d 150, 154 (2d Cir. 2010).5

 

 

                                                 
5 In the same vein, the Nation cannot “waive[] by stipulation,” Appellees’ Br. 69 n.15, the 
Town’s lack of standing to sue for the statutory violations alleged in the State Complaint.  See 
Lewis v. Casey, 518 U.S. 343, 349 (1996) (“[S]tanding [] is jurisdictional and not subject to 
waiver.”); cf. U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 448 
(1993) (affirming appellate court’s rejection of “what in effect was a stipulation on a question of 
law”).  In any event, joining the Town “as a party plaintiff to the State’s Complaint,” Appellees’ 
Br. 69, after removal of the Town Action has no practical import if the Town lacks standing to 
assert any of the State’s claims.  See Opening Br. 37 n.17; see also Thompson v. Cnty. of 
Franklin, 15 F.3d 245, 249 (2d Cir. 2004) (“Standing . . . cannot be inferred argumentatively 
from averments in the pleadings . . .” (internal quotations omitted)).  The State and the Town 
entirely muddle the Town’s lack of standing to sue to enforce the State’s claims with the rule that 
a state or local government enjoys a presumption of irreparable harm when suing for a statutorily 
authorized injunction.  Appellees’ Br. 69 n.15.  See N.Y.C. v. Golden Feather Smoke Shop, 597 
F.3d 115, 121 (2d Cir. 2010).  This rule of course presupposes that the government in question 
has standing to sue for injunctive relief under the statute at issue, an element absent here. 



  12  

 

C.  If The District Court Lacked Subject Matter Jurisdiction Over 
The State And The Town Actions Or Over The Town Action 
Alone, All Post-Removal Orders Must Be Vacated_____________ 

Plaintiffs do not dispute, because they cannot, that if this Court were 

to find no federal subject matter jurisdiction over the State and the Town Actions, 

all rulings and the judgment entered below would be void, and only vacatur with 

an instruction to remand to state court would be proper.  See Opening Br. 44-45.  

The State and the Town argue, however, that if this Court were to find federal 

jurisdiction lacking over the Town Action alone, the district court nevertheless had 

authority to enter the Judgment, Appellees’ Br. 71, notwithstanding the rule that 

the exercise of jurisdiction by a federal court over a jurisdictionally proper action 

together with a jurisdictionally improper action taints the former with the 

jurisdictional infirmity of the latter, requiring vacatur of all post-removal orders.  

See Opening Br. 45-46.   

Plaintiffs disparage Brown v. Francis, 75 F.3d 860 (3d Cir. 1996), the 

Third Circuit opinion that articulates this rule, Appellees’ Br. 70, yet tellingly cite 

to no authority at all that questions its legal logic and fail entirely to distinguish it 

on the facts.  Whether the State’s and the Town’s interests are competing or 

aligned is irrelevant; indeed, the Brown Court made no mention of a “blurring of 
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competing claims,” Appellees’ Br. 71, in ruling that all post-removal orders in that 

case must be vacated.   

Rather, the Brown Court observed that the district court “engaged in 

actions subsequent to removal . . . which served to integrate the jurisdictionally 

improper [] case with the [] jurisdictionally proper [] case” such as consolidating 

the cases for discovery purposes and for a bench trial, Brown, 75 F.3d at 866—

exactly the same actions taken by the district court here.  Accordingly, the Brown 

Court correctly held that “due to the similarity of the issues in the two cases, the 

district court’s post-consolidation exercise of jurisdiction over the jurisdictionally 

proper [] case also constituted an exercise of authority over the [] jurisdictionally 

improper [] case,” necessitating vacatur of all post-removal orders.  Id. (emphasis 

added). 

The State and the Town argue that “regardless of the Town’s 

participation, the district court’s factual finding that the Shinnecock’s aboriginal 

title was clearly and unambiguously extinguished, and the legal conclusion that the 

Shinnecock have no right to build and operate a casino complex at Westwoods, are 

unassailable.”  Appellees’ Br. 71 (emphasis added).  But the district court did not 

reach those erroneous conclusions “regardless of the Town’s participation.” Id. 

The State and the Town’s case at trial concerning aboriginal title issues was 

presented primarily by the Town.  The district court relied on many “opinions” of 
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James Lynch—an expert retained by the Town, see A-5149—in holding aboriginal 

title to Westwoods to be extinguished, see, e.g., SPA-45-65 and SPA-120-123,  

and 303 of the admitted trial exhibits were offered by the Town.  See A-3868-

3893.  

In short, the Judgment relied in great part on evidence developed, put 

forward, and introduced by examination at trial by the Town.  Consequently, if 

federal subject matter jurisdiction over the Town’s Complaint is found lacking, it 

would not be feasible to disentangle the district court’s rulings based on a proper 

exercise of jurisdiction from those that were not.  In such circumstances, the proper 

course is clear:  All post-removal orders must be vacated to “restor[e] the parties to 

the positions that they occupied prior to the removal.”  Brown, 75 F.3d at 867.  

II. THE STATE AND THE TOWN HAVE FAILED TO POINT TO ANY 
REASON WHY THE STATE ACTION AND THE TOWN ACTION 
ARE NOT BARRED BY TRIBAL SOVEREIGN IMMUNITY________ 

On the issue of sovereign immunity, the question presented to this 

Court (which the State and the Town do not dispute) is whether the district court 

erred in holding that the Nation may not assert sovereign immunity as a complete 

jurisdictional bar to the actions that are the subject of these consolidated appeals.  

Evidently, the district court did so err and, as a result of this legal error, subject 

matter jurisdiction is lacking here because of the Nation’s sovereign immunity.    
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In its Opening Brief, the Nation anchored its sovereign immunity 

argument in Oneida Indian Nation v. Madison Cnty., 605 F.3d 149 (2d Cir. 2010), 

because Madison County then was the most recent precedent of this Court that 

confirmed the generally-understood rule that sovereign immunity of Indian tribes 

is a complete bar to any claim made against them, regardless of the facts of any 

particular case.  Subsequently, however, the Supreme Court granted certiorari in 

Madison County and on January 10, 2011, vacated and remanded it as moot, after 

the respondent Oneida Indian Nation unequivocally waived its sovereign immunity 

in respect of the relief there sought.  Madison Cnty. v. Oneida Indian Nation, 131 

S. Ct. 704 (2011).6

In light of these events, it is first necessary to determine the current 

status of this Court’s opinion in Madison County.  The State and the Town claim it 

is both “a nullity” and “does not bind this panel.”  Appellees’ Br. 85.  It is obvious 

that a vacated opinion has no res judicata or collateral estoppel effect.  This does 

not mean, however, that this Court’s Madison County opinion has simply 

vanished.   

 

                                                 
6 Evidently, the vacatur for mootness ordered by the Supreme Court in Madison County was 
purely procedural and was not a decision on the merits.  See U.S. Bancorp Mortg. Co. v. Bonner 
Mall P’Ship, 513 U.S. 18, 25 (1994) (describing vacatur of the opinion below—without regard 
to the opinion’s substance—as a routine practice when a case has become moot due to the 
“unilateral action of the party who prevailed below”). 
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The unanimous opinion in Madison County was the result of more 

than two years of serious consideration after oral argument by a panel of three 

active judges of this Court, and its holding on sovereign immunity was entirely 

correct, supported by the United States as amicus curiae at the invitation of the 

panel, Brief for United States as Amicus Curiae Supporting Appellee, Oneida 

Indian Nation v. Madison Cnty., 605 F.3d 149 (2d Cir. 2010) (No. 05-6408), 2008 

WL 6086315 (“U.S. Br.”),7 and consistent with  holdings in prior cases by this 

Court and by the Supreme Court.  See, e.g., Kiowa Tribe of Okla. v. Mfg. Techs., 

Inc., 523 U.S. 751, 754, 760 (1998).  In such circumstances, “a vacated opinion 

still carries informational and perhaps even persuasive or precedential value.”  

DHX, Inc. v. Allianz AGF MAT, Ltd., 425 F.3d 1169, 1176 (9th Cir. 2005).  The 

Nation respectfully suggests that the reasoning of this Court’s Madison County 

opinion retains its full persuasive force and that its sound logic, undisturbed by 

subsequent precedent, forcefully supports a holding in favor of the Nation here.8

                                                 
7 The United States’ arguments reinforced the continuing vitality of Kiowa, stating that “the 
Supreme Court’s holding in Sherrill that the Tribe could no longer assert ‘sovereign control over 
land . . . has no bearing on the Tribe’s immunity from suits related to that land.’”  U.S. Br. 16 
(internal citation omitted). 

 

 
8 The State and the Town’s argument in this regard is particularly odd, in that they urge this 
Court to affirm the legal holdings of the district court below, which it reviews de novo and which 
this Court is justified in ignoring entirely, while at the same time arguing that it should ignore the 
well-reasoned holdings of a panel of this Court.  As the King of Siam said to Anna, “is a 
puzzlement.” 
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Second, holdings by a panel of this Court are binding until overruled 

by the Supreme Court or by this Court sitting en banc.  See, e.g., United States v. 

Wilkerson, 361 F.3d 717, 732 (2d Cir. 2004); Jones v. Coughlin, 45 F.3d 677, 679 

(2d Cir. 1995); Bd. of Educ. of City Sch. Dist. of N.Y.C. v. Hufstedler, 641 F.2d 

68, 70 (2d Cir. 1981).9

The most prominent panel opinion requiring this result is Fluent v. 

Salamanca Indian Lease Auth., 928 F.2d 542 (2d Cir. 1991).  The opinion there 

unequivocally held that Indian tribes possess the broad “common-law immunity 

from suit traditionally enjoyed by sovereign powers.”  Fluent, 928 F.2d at 545 

(internal quotations omitted).  The Fluent Court emphatically rejected the argument 

that tribal sovereign immunity may be disregarded even when no other forum is 

available to the barred claimant, holding that “[t]he only branch with the ability to 

provide a forum for resolution of the issues involved here is Congress.  Without a 

clear congressional mandate . . . , we cannot grant the relief sought by Appellants.”  

  Assuming solely for argument that this Court’s holdings in 

the Madison County opinion formally do not bind this panel, numerous other 

holdings by this Court in other sovereign immunity cases do.  Those holdings 

require that this Court hold that the Nation’s sovereign immunity is a complete bar 

to subject matter jurisdiction over these consolidated Actions.   

                                                 
9 Other federal circuits apply the same rule.  See, e.g., Scotts Co. v. United Indus. Corp.,  
315 F.3d 264, 271 n.2 (4th Cir. 2002); In re Smith, 10 F.3d 723, 724 (10th Cir. 1993); Cargill v. 
Turpin, 120 F.3d 1366, 1386 (11th Cir. 1997). 
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Id. at 547.10

As discussed above, Fluent also provides a complete refutation of the 

reasoning of the district court below.  The district court declined to honor the 

Nation’s sovereign immunity because doing so would leave the State and the Town 

“utterly powerless to utilize the courts” against the Nation.  SPA-157-158.  

Whether or not this is correct, Fluent and numerous other sovereign immunity 

cases hold such considerations irrelevant as a matter of law and recognize that 

remediation (if appropriate, which here it is not) is the sole prerogative of 

Congress.  928 F.2d at 547. 

  Consequently, even if this panel were inclined to diminish the scope 

of tribal sovereign immunity so recently held viable in Madison County, other 

binding circuit and Supreme Court precedents remove that option. 

Apparently well aware of the weakness of their argument that because 

Madison County has been vacated, all Second Circuit law on the subject of 

sovereign immunity should be swept away, the State and the Town argue that the 

opinion of the Supreme Court in City of Sherrill v. Oneida Indian Nation, 544 U.S. 

197 (2005), calls all preceding sovereign immunity precedent into question.   

                                                 
10 This Court’s opinion in Fluent predated the Supreme Court’s opinion in Kiowa, but Kiowa 
only reinforces the logic of Fluent.  See Kiowa, 523 U.S. at 754 (“[O]ur cases have sustained 
tribal immunity from suit without drawing a distinction based on where the tribal activities 
occurred.”).  In any event, other post-Kiowa opinions of this Court have continued to accord 
tribal sovereign immunity a broad and undiminished reach.  See, e.g., Chayoon v. Chao, 355 
F.3d 141 (2d Cir. 2004). 
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This is simply wrong for a number of reasons.  First, none of the 

“questions presented” in Sherrill, which provide the contours of the legal issues 

under Supreme Court review,11 included the issue of whether tribal sovereign 

immunity remains viable.  Indeed, none of those questions refers to sovereign 

immunity at all.12

Second, the best indication that tribal sovereign immunity remains 

viable and unabated after Sherrill is that numerous federal and state appellate court 

opinions issued after it have held sovereign immunity to require that lawsuits 

against Indian tribes be dismissed.  See, e.g., Freemanville Water Sys., Inc. v. 

  Nor did the petitioner in Sherrill raise sovereign immunity in its 

brief on the merits.  Perhaps for this reason, Sherrill makes no reference to Kiowa 

or to any other sovereign immunity precedent—and it certainly overrules none of 

them.  See generally Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 633 (2d 

Cir. 2005) (“[W]e are reluctant to conclude that the Supreme Court would, without 

discussion and indeed totally sub silentio, overrule” its own precedent.). 

                                                 
11 Of course, “[o]nly the questions set out in the petition [for a writ of certiorari], or fairly 
included therein, [are] considered by the Court.”  Sup. Ct. R. 14.1(a).   
 
12 In Sherrill, the four questions presented in the petition for a writ of certiorari all sought 
clarification of merits issues regarding the reservation status of the land there in issue.  Petition 
for a Writ of Certiorari, Sherrill, 544 U.S. 197 (No. 03-855).  As Justice Souter explained in his 
concurrence, Sherrill decided only the four questions presented and one other (the merits issue of 
“the appropriateness of considering the long dormancy of any claim to tribal authority over the 
parcels in question” in determining whether the land could be taxed), an issue that the Court felt 
it could reach because the facts pertinent to that property status issue had been fully argued.  544 
U.S. at 222.  Evidently, this fifth question did not present for decision the separate issue of the 
sovereign immunity of Indian tribes as a bar to subject matter jurisdiction.   
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Poarch Band of Creek Indians, 563 F.3d 1205, 1207, 1210 (11th Cir. 2009) 

(observing that “Indian tribes have long been recognized as possessing the 

common-law immunity from suit traditionally enjoyed by sovereign powers” and 

holding, following Kiowa, that tribal sovereign immunity extends to, and bars 

lawsuits based on, activities or conduct that occurred outside tribal lands (internal 

quotations omitted)); Memphis Biofuels, LLC v. Chickasaw Nation Indus., Inc., 

585 F.3d 917, 920-22 (6th Cir. 2009) (following Kiowa in upholding tribal 

sovereign immunity; rejecting arguments for abrogation based on equitable 

doctrines; and observing, as this Court did in Fluent, that although “immunity can 

harm those who…are dealing with a tribe . . . [and] [t]hese considerations might 

suggest a need to abrogate tribal immunity, . . . we defer to the role Congress may 

wish to exercise in this important judgment” (internal citation and quotation marks 

omitted)); Cook v. AVI Casino Enter., Inc., 548 F.3d 718, 725 (9th Cir. 2008) 

(citing Kiowa in holding that “[t]ribal sovereign immunity protects Indian tribes 

from suit absent express authorization by Congress or clear waiver by the tribe.  

This immunity applies to the tribe's commercial as well as governmental 

activities”); Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 

1293 (10th Cir. 2008) (citing Kiowa in holding that  sovereign immunity from suit 

“‘is settled law’ and that it is not the judiciary's place to restrict its application”); 

Cash Advance & Preferred Cash Loans v. State of Colo., 242 P.3d 1099, 1107 
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(Colo. Sup. Ct. 2010) (en banc) (citing Kiowa in holding that tribal sovereign 

immunity is jurisdictional, governed entirely by federal law, and protects a tribe 

and its officers from suit in a state enforcement action).13

Third, the holding of Sherrill is irrelevant to this appeal as a matter of 

law because the Supreme Court carefully limited its holdings to the facts of that 

case—facts which are strikingly different from those here.   

 

In Sherrill, the Supreme Court held that certain parcels of land which 

were within the Oneidas’ reservation nonetheless were subject to taxation.  The 

Court’s reasoning focused on the particular history of the land in issue.  It refused 

to grant relief to the Oneidas (who argued the land was non-taxable) because, inter 

alia, the Oneidas had not possessed or occupied the land for almost two centuries; 

the land had been subject to local taxation and regulation over that entire period; 

and the land had been transferred by deed repeatedly while in private title.14

                                                 
13 These realities force the State and the Town to argue meekly, without the slightest support in 
precedent or good sense, that Sherrill’s “context makes clear” that the Supreme Court actually 
intended to sweep away the Oneida Indians’ sovereign immunity in that lawsuit.  Appellees’ Br. 
87.  However, as a matter of law, longstanding holdings cannot be overruled by imagined 
contextual vapors or emanations, and Sherrill certainly does not address sovereign immunity 
explicitly or implicitly.    

   

 
14 Specifically, the Court stated that the Oneida land at issue in Sherrill had been transferred by a 
predecessor tribe to one of its members in 1805 and then sold in 1807 to a non-Indian.  The land 
thereafter remained in private ownership and subject to state and local taxation for 190 years, at 
which time the Oneidas purchased it in fee simple and asserted that henceforth the land was not 
taxable.  544 U.S. at 211-14. 
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Sherrill carefully limited its holding to those specific facts, declining 

to make a general pronouncement about the resolution of Indian land disputes.  In 

particular, the Court cited with approval this Court’s opinion in United States v. 

Boylan, 265 F. 165 (2d Cir. 1920), and signaled that it would have reached a 

different result in a situation where, as in Boylan, Indians had continuously 

possessed or occupied the land at issue for a substantial period of time preceding 

commencement of litigation.  544 U.S. at 210-11 n.3.15

The facts concerning Westwoods go well beyond those in Boylan that 

Sherrill found distinguishable.  The Nation has been in possession of Westwoods 

since 1640, and there is nothing that indicates it ever surrendered possession of 

Westwoods to anyone.  Westwoods has never been taxed as long as records have 

existed, and Westwoods has been listed in the Town’s tax records only as tax-

exempt Indian land.  There is no recorded deed conveying title in Westwoods to 

any grantee or evidencing title to Westwoods in anyone.  Deeds for properties 

abutting Westwoods since 1849, when the first such deed was recorded, refer to it 

in various terms as Indian land, thus putting abutting landowners firmly on notice 

of Westwoods’ tribal land status.  Finally, the Shinnecock Indian Nation continues 

to possess Westwoods today and owns it in fee simple.  See Opening Br. 9-14 for a 

 

                                                 
15 In Boylan, the Indians had conveyed land to non-Indians but nonetheless had remained in 
possession of that land until the ejectment proceeding.  These facts, as the Court in Sherrill 
noted, are in “contrast” to those in Sherrill.  544 U.S. at 210-11 n.3.  
 



  23  

detailed marshalling of these undisputed facts and others regarding the Nation’s 

ownership, possession, and use of Westwoods.16

The fact that the land at issue in Sherrill had been taxed for almost 

two hundred years while Westwoods has never been taxed at all is sufficient alone 

to distinguish Sherrill.  Coupled with the other indisputable facts—including the 

Nation’s possession of Westwoods for centuries

 

17

In short, in contrast to the circumstances in Sherrill, which the Court 

held “preclude[d] the Tribe from rekindling embers of sovereignty that long ago 

grew cold,” 544 U.S. at 214, here the Nation’s sovereignty over Westwoods has 

continued for centuries and burns brightly today.  So, if justifiable reliance on 

Indian occupancy over time is pertinent at all (which it is not, in an analysis of 

—it is obvious that the narrow 

holding in Sherrill has no relevance here.    

                                                 
16 Further detail regarding tribal title and ownership of Westwoods may be found in the record of 
the 1922 Hubbard case.  The Nation brought the suit against Hubbard, a road foreman of the 
Town (the Town thus being the real party in interest), seeking damages for his unauthorized 
taking of 1290 loads of loam from Westwoods, described as “land of the Shinnecock Tribe of 
Indians,” to spread on the Town’s streets.  EX-3700.  The State and the Town assert, Appellees’ 
Br. 3, that the Nation’s fee title to Westwoods originated in the holding in that case, where the 
Nation was determined to have “good title by adverse possession” to Westwoods.  EX-3698.  
However, the Findings of Fact in the Hubbard case recite that Westwoods “is rough, hilly and 
mostly sandy and fit for nothing but a wood lot . . . [and] not known to have been taxed at any 
time or the title of plaintiff [the Nation] thereto to have been disputed.”  EX-3703 (emphasis 
added).  The Hubbard case thus establishes that the Nation has had title to Westwoods since time 
immemorial, not simply since 1922.  Furthermore, there is no indication in the Hubbard record 
that the Town or Hubbard contested the Nation’s title to Westwoods or claimed that the Nation 
was not its owner then or at any point in the past.  
 
17 It is heartening that the State and the Town finally concede that “[f]or two centuries, the 
Shinnecock have used [Westwoods] . . . .” Appellees’ Br. 35. 
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tribal sovereign immunity as a bar to subject matter jurisdiction), it supports a 

finding that Westwoods is Indian land exempt from state and local law. 

On this record, the assertion by the State and the Town, and by the 

district court below, that the Nation has lost its sovereign immunity through some 

amorphous so-called doctrine of “laches” is quite absurd.  The State and the Town 

concede that for centuries the Nation has used Westwoods for its needs,18 defended 

its tribal title to Westwoods when necessary (as in the Cassidy and Hubbard 

lawsuits),19 and has peaceably gone about its business at Westwoods without 

interference.  It is not a sign of disinterest, or “laches” (whatever the district court 

meant by that word) for the Nation to do so, but rather an Indian tribe using its 

tribal lands in the way it sees fit.20

Turning to the other bases advanced below to defeat the Nation’s 

sovereign immunity, including alleged waiver through removal to federal court or 

attempted evasion of tribal sovereign immunity through application of the doctrine 

   

                                                 
18 Anyone who thinks that its use by the Nation as a woodlot is trivial or unimportant has never 
had to go through winter with no source of heat. 
 
19 See Opening Br. 86. 
 
20 In fact, the district court completely misunderstood the concept of the exercise of tribal 
sovereignty over land when it wrote that the Nation had not “assert[ed] sovereignty” over 
Westwoods because it had not made use of it in particular ways—e.g., has not built permanent 
structures there.  SPA-140-142.  The idea that the Nation must put Westwoods to certain 
particular uses—beyond woodcutting, tribal ceremonies and social events—in order to retain or 
exercise tribal sovereignty over it has no roots in traditional notions of governmental authority, 
in case law dealing with Indian sovereignty over tribal land, or in logic.  Put differently, limiting 
Westwoods to tribal use as a wood lot and social destination is an exercise of sovereignty. 
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of Ex Parte Young,21

Unable to distinguish the settled case law cited by the Nation that 

defeats all of their sovereign immunity arguments, the State and the Town simply 

resort to empty ipse dixit statements – e.g., “the State and the Town asserted claims 

under State, federal and local law . . . Thus, the district court correctly held . . . that 

the State’s and Town’s claims can proceed . . . .” Appellees’ Br. 92.  These 

clanging cymbals signify nothing. 

 the Nation need not repeat its arguments set forth in its 

Opening Brief at 52-65, as the State and the Town do not cite any pertinent facts or 

case law to the contrary.   

Stripped to its essentials, the argument of the State and the Town that 

a mistaken and quickly abandoned allegation in the State Complaint that the 

Nation violated IGRA—a law that the State and the Town concede did not apply to 

the Nation at the time—requires that the Nation’s sovereign immunity be revoked 

is absurd and cannot bear the weight of even the slightest reasoned analysis.   

The State and the Town’s unqualified approval of the district court’s 

opinion on sovereign immunity is not surprising, as it was taken practically 

verbatim from their own briefing below.  Indeed, apart from making a few minor 
                                                 
21 The Town Complaint purported to sue tribal officials in both an official capacity and in an 
individual capacity.  They no longer assert individual liability.  Similarly, the baseless argument 
once raised below by the State and the Town, that Congress by statute has waived the Nation’s 
sovereign immunity to the State’s environmental law claims, refuted in the Nation’s Opening 
Brief at 61-66, has not been pursued on appeal and consequently is waived.  See In re U.S. 
Wireless Data, Inc., 547 F.3d 484, 492 (2d Cir. 2008) (holding an argument not raised on appeal 
is waived). 
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grammatical and stylistic alterations, the district court simply reordered the State 

and the Town’s suggested post-trial legal conclusions on sovereign immunity 

(found at Dkt. 364-1), making virtually no substantive changes.22

The practice of adopting proposed findings of fact or conclusions of 

law substantially verbatim from submissions by counsel has been the subject of 

frequent and deserved appellate criticism.  See, e.g., Bright v. Westmoreland Cnty., 

380 F.3d 729, 732 (3d Cir. 2004); Allied Chem. Int’l Corp. v. Companhia de 

Navegacao Lloyd Brasileiro, 775 F.2d 476, 481 (2d Cir. 1985); Chicopee Mfg. 

Corp. v. Kendall Co., 288 F.2d 719, 724-25 (4th Cir. 1961); see generally, 

Anderson v. City of Bessemer City, 470 U.S. 564, 572 (1985).

    

23

For all the reasons set forth above, this Court should hold that the 

Nation has sovereign immunity and that its immunity has not been waived or 

surrendered.  This legal reality requires that the consolidated actions be dismissed 

for lack of subject matter jurisdiction and that all opinions of the district court 

below, and the judgment it entered, be vacated. 

  

 

                                                 
22 Compare SPA-157 with Dkt. 364-1 at 137; compare SPA-158 with Dkt. 364-1 at 140-41; 
compare SPA-158-159 with Dkt. 364-1 at 142-43; compare SPA-156-157 with Dkt. 364-1 at 
132-33; compare SPA-158 with Dkt. 364-1 at 141-42; compare SPA-157-158 with Dkt. 364-1 at 
143-44. 
 
23 The great danger in the practice of adopting counsel’s briefing as the opinion of the Court, of 
course, is that the Court, by failing independently to analyze applicable law, may (as happened 
here) be led into error by counsel. 
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III. THE STATE’S AND THE TOWN’S CLAIMS ARE NOW 
PREEMPTED BY IGRA AND THE JUDGMENT SHOULD BE 
VACATED AS MOOT_________________________________________ 

The State and the Town’s arguments on appeal fail to surmount yet 

another jurisdictional bar necessitating vacatur of the Judgment:  Due to changed 

circumstances during the three-plus years since the district court’s ruling, the 

State’s and the Town’s claims for relief have become moot.  Consequently, the 

Judgment must be vacated.  See Opening Br. 99-108; see also N.C. v. Rice, 404 

U.S. 244, 246 (1971) (“Mootness is a jurisdictional question because the Court ‘is 

not empowered to decide moot questions or abstract propositions.’” (internal 

citations omitted)); Seibert v. Sperry Rand Corp., 586 F.2d 949, 951 (2d Cir. 1978) 

(“To avoid mootness, the controversy between the parties must remain alive up to 

the final moment of appellate disposition.”). 

A. Changed Circumstances Outside Of Any Party’s Control Have 
Mooted The Judgment_____________________________________ 
 
The State and the Town once again willfully misconstrue the Nation’s 

argument.  Appellees’ Br. 72-75.  The Nation simply acknowledges that a 

fundamental change in legal circumstances (to wit, the federal recognition of the 

Nation as of October 1, 2010 and the consequent application of IGRA to it) has 

altered the legal landscape, such that the relief sought by the State and the Town 

“can no longer be given or is no longer needed.”  Martin-Trigona v. Shiff, 702 F.2d 

380, 386 (2d Cir. 1983). 
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In short, because the Nation is now a federally-recognized tribe, 

IGRA applies to the Nation and preempts the claims asserted in the State and the 

Town Actions.   

It is unnecessary to repeat the Nation’s argument as to why IGRA has 

preemptive force in these circumstances, set forth at length in its Opening Brief at 

102-105.  The State and the Town’s argument that IGRA’s preemptive force is 

avoided because “Westwoods is not Indian country or Indian lands under IGRA,” 

Appellees’ Br. 72, also is misconceived, on several levels.   

First, the State and the Town actually argue that IGRA now does 

apply, urging that Class III gaming at Westwoods would still be a violation of 

IGRA such that “the State may seek declaratory and injunctive relief on that 

basis.”  Appellees’ Br. 73.  However, applicability of IGRA is one thing and a right 

of action to enforce it is another.  Neither the State nor the Town is entitled to seek 

equitable relief under IGRA, because IGRA affords them no right of action against 

the Nation’s alleged conduct.  See SPA-155.  Furthermore, it is black letter law, as 

the district court observed below, that IGRA “preempts state law in the field of 

regulating Indian gaming . . . to the extent of its application.”  SPA-152.  If the 

Nation’s alleged conduct violates IGRA, then IGRA applies and preempts all state 

and local laws upon which the State’s and the Town’s claims here are premised.    
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Second, the district court did not clearly articulate its basis for ruling 

that Westwoods is not “Indian lands” under IGRA, but it appears the court based 

that ruling merely on the now-erroneous premise that the Nation is not an “Indian 

tribe” as defined by IGRA, see SPA-152, which in turn was based on the now-

erroneous premise that the Nation is not a federally-recognized tribe.  Id.   

Third, the Nation always has understood that once the federal 

government acknowledged the Nation as a federally-recognized tribe, the Nation 

could not engage in Class III gaming anywhere other than as allowed by IGRA; 

that is, pursuant to a Tribal-State compact.  If the State continues to oppose the 

construction of a casino at Westwoods, it will not sign a compact contemplating 

Class III gaming there.  And if the State agrees for Westwoods to be the gaming 

site, the question of whether it constitutes “Indian lands” under IGRA must be 

determined in the first instance by the National Indian Gaming Commission 

(“NIGC”), and not by the courts.  See U.S. ex rel. The Saint Regis Mohawk Tribe 

v. President R.C.--St. Regis Mgmt. Co., 451 F.3d 44, 48-51 (2d Cir. 2006) (holding 

that federal court jurisdiction over determinations that are the province of NIGC 

under IGRA is unequivocally limited to review of NIGC decisions after 

administrative exhaustion).    

In any event, unless and until the Secretary of the Interior approves a 

Tribal-State compact permitting it, the Nation cannot engage in Class III gaming at 
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Westwoods.  See 25 U.S.C. § 2710(d)(8).  And if the Nation were to do so, only 

the federal government, not the State or the Town (both of which lack a right of 

action under IGRA to enjoin the allegedly violative conduct) could seek injunctive 

relief.  See Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1059 (9th 

Cir. 1997), cert. denied, 524 U.S. 926 (1998) (“The State . . . has no jurisdiction 

over gaming activities that are not the subject of a Tribal-State compact . . . 

Outside the express provisions of a compact, the enforcement of IGRA’s 

prohibitions on class III gaming remains the exclusive province of the federal 

government.”). 

Accordingly, because the State and the Town seek relief under various 

state and local statutes that “can no longer be given or is no longer needed,” 

Martin-Trigona, 702 F.2d at 386, due to the Nation’s federal recognition and 

IGRA’s preemptive force, the State and the Town Actions are moot and the 

Judgment must be vacated and the Actions dismissed. 

B. Vacatur Is Warranted In These Circumstances And Is Necessary 
To Divest The Judgment Of Any Res Judicata Effect____________ 

The State and the Town argue that even if this case is moot, the 

Judgment should not be vacated.  But as the Supreme Court has held:  

The established practice of the Court in dealing with a civil case from 
a court in the federal system which has become moot while on its way 
here or pending our decision on the merits is to reverse or vacate the 
judgment below and remand with a direction to dismiss.  That was 
said in Duke Power Co. v. Greenwood County, 299 U.S. 259, 267, 57 
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S.Ct. 202, 205, 81 L.Ed. 178, to be ‘the duty of the appellate court’. 
That procedure clears the path for future relitigation of the issues 
between the parties and eliminates a judgment, review of which was 
prevented through happenstance. When that procedure is followed, the 
rights of all parties are preserved; none is prejudiced by a decision 
which in the statutory scheme was only preliminary. 
 

United States v. Munsingwear, Inc., 340 U.S. 36, 39-40 (1950).   

In Munsingwear, the plaintiff failed to move for vacatur of the 

judgment against it after its appeal was dismissed as moot, leading the Supreme 

Court to uphold the res judicata effect of that judgment.  Id.  If the State and the 

Town Actions are moot, as the Nation persuasively argues they are, the Nation is 

entitled to relief from the res judicata and collateral estoppel effect of the 

Judgment, not least because, due to the changed circumstances discussed above, 

the district court’s various declaratory judgments contain conclusions that (1) are 

now flatly wrong;24 (2) should be determined in the first instance by the relevant 

federal agency;25

                                                 
24 See, e.g., Judgment C, declaring that “[t]he Shinnecock Indian Nation does not appear on the 
list of ‘tribal entities recognized and eligible for funding and services from the United States 
Bureau of Indian Affairs by virtue of their status as Indian tribes.’”  SPA-180.  As discussed 
supra at 1-2, the Nation is now a federally recognized tribe.  See also Judgment D, declaring that 
the Nation is not an “Indian Tribe” as defined by IGRA.  SPA-180.  This judgment was issued on 
the premise that the Nation “cannot satisfy the definition of an ‘Indian tribe’ [under IGRA] 
because it is undisputed that the Nation is not recognized as a tribe by the BIA.”  SPA-151.  As 
the Nation is now recognized as a tribe by the BIA, it thus is an Indian Tribe as defined by 
IGRA.  See 25 U.S.C. § 2703(5). 

 or (3) apply state and local laws that have been preempted by 

 
25 See, e.g., Judgments B, E, and F, SPA-180, which are determinations, or are contingent upon 
determinations, as to the land status of Westwoods.  As the Nation is now federally recognized, 
the laws and regulations governing the land status of Westwoods have changed, and it is the 
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IGRA.26

U.S. Bancorp, cited by the State and the Town in support of their 

argument against vacatur, Appellees’ Br. 74-75, is not to the contrary.  Although 

the Court in U.S. Bancorp observed that the “established practice” of vacatur 

articulated in Munsingwear could not be applied uniformly to all cases as a bright-

line rule, U.S. Bancorp stands for the limited proposition that “mootness by reason 

of settlement does not justify vacatur of a judgment under review.”  U.S. Bancorp 

Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 29 (1994) (emphasis added).

  Federal recognition now affords the Nation the right to game as regulated 

by IGRA, but, if allowed to stand, the res judicata and collateral estoppel effects of 

the Judgment might be argued, wrongly, to preclude the Nation from exercising the 

rights granted to it by IGRA, with potentially far-reaching effects beyond the 

issues presented here. 

27

                                                                                                                                                             
business of the relevant federal agencies to determine in the first instance the land status of 
Westwoods.  See supra at 29 and Opening Br. 65-66. 

  

Evidently, there is no settlement here, and thus the rule of U.S. Bancorp does not 

apply.  Indeed, U.S. Bancorp otherwise supports the proposition articulated in 

Munsingwear that “mootness by happenstance provides sufficient reason to 

vacate,” id. at 25 n.3, understanding “happenstance” as “where a controversy 

 
26 See, e.g, Judgments H, I, K, L, M, N, O; see supra at 28; Opening Br. 99-105. 
 
27 Indeed, the Court qualified even that limited holding, observing, “[t]his is not to say that 
vacatur can never be granted when mootness is produced in that fashion.”  U.S. Bancorp, 513 
U.S. at 29.   
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presented for review has ‘become moot due to circumstances unattributable to any 

of the parties.’”  Id. at 23 (internal citations omitted); see also Alvarez v. Smith, 

130 S.Ct. 576, 577 (2009) (affirming Munsingwear’s rule that “[i]n moot cases, 

this Court normally vacates the lower court judgment” except “[w]here mootness is 

the result of settlement rather than happenstance”).  That is exactly the situation 

here. 

The federal recognition of the Nation, the wellspring of the changed 

circumstances that moot the State and the Town Actions, is not the sort of 

“unilateral action” taken by a prevailing party that U.S. Bancorp would hold 

precludes vacatur.  The Nation did not strive for federal recognition in order to 

wiggle out from under the Judgment, but rather, won recognition after a hard 

fought 32-year battle that began long before this lawsuit was a gleam in any local 

politician’s eye.  See Shinnecock Indian Nation v. Kempthorne, No. 06-CV-5013 

(JFB)(ARL), 2008 WL 4455599 at *6, 22 (Sept. 30, 2008) (discussing the Nation’s 

long struggle for federal recognition since 1978).  

  By raising the issue of mootness, the Nation is recognizing that the 

entire legal regime under which it may engage in Class III gaming has 

fundamentally changed, and thus it may not engage in Class III gaming at 

Westwoods (or elsewhere) except under the auspices of IGRA.  Therefore, in order 

to dispose of this moot case in the manner “most consonant to justice,” U.S. 



  34  

Bancorp at 24 (internal citations omitted), this Court must vacate the Judgment and 

remand for dismissal. 

IV. THE DISTRICT COURT ERRED IN HOLDING THAT THE 
NATION’S ABORIGINAL TITLE TO WESTWOODS HAS BEEN 
EXTINGUISHED, AND WESTWOODS IS INDIAN LAND EXEMPT 
FROM STATE AND LOCAL LAW______________________________ 

A.   The So-Called “Nicolls Determination” Of October 1666 Did Not 
Extinguish The Nation’s Aboriginal Title To Westwoods________ 

There are various ways to determine the legal effect, if any, of what 

Governor Nicolls did at Southampton in October 1666 (the so-called “Nicolls 

Determination,” a name first coined by the Town in the latter part of the nineteenth 

century). 

First and, the Nation submits, the most supportable conclusion, is that 

Nicolls did nothing binding.  This is consistent with what the representatives of the 

Town reported in formal communications to New York Governor Lovelace in 

1670, to New York Governor Andros in 1676 and to the Privy Council in London 

in 1679 (all claiming title only from Sterling’s Patent, and thus only to lands east 

of Canoe Place).  See Opening Br. 24-28 and 81-82.  This is powerful evidence, 

drawn from unambiguous seventeenth century documents created by the Town 

itself. 

A second theoretically possible scenario is that Governor Nicolls 

granted fee title to lands west of Canoe Place to the Town, leaving the land east of 
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Canoe Place, where the settlers actually lived, ungranted.  This is highly unlikely, 

and in fact absurd.  However, even if Nicolls did grant the fee to the land west of 

Canoe Place to the Town in 1666, it does not follow that he also extinguished 

aboriginal title (the Indian right of possession) to it.  See Worcester v. Ga., 31 U.S. 

515, 546 (1832) (grants in colonial charters “asserted a title against Europeans 

only, and were considered as blank paper so far as the rights of the natives were 

concerned”).   Wampum paid to some Indians (if not just to keep them quiet) may 

be viewed under this scenario as payment for the fee alone.28

This second scenario (as is the first scenario above) is consistent with 

the historical reality that the Nation never surrendered possession of Westwoods.  

But this second scenario fails as a matter of law, because the Nicolls Determination 

concededly is not a grant or patent of land, see A-3674-A-3675 and A-3677 (Fact 

 

                                                 
28 In any event, the cases cited at page 102 of the Appellees’ Brief, said to show that receipt of 
wampum alone extinguishes aboriginal title, do not so hold.  Those cases address the legal effect 
of payments in the 1960s-70s by the Congressionally-mandated Indian Claims Commission 
(“ICC”) and have no bearing on the legal effect of equivocal events during the seventeenth 
century.  In United States v. Gemmill, 535 F.2d 1145 (9th Cir. 1976), the payment of 
compensation to Indians by the ICC for their land was one of a “series of federal actions” that led 
the Court there to hold aboriginal title extinguished.  535 F.2d at 1148-1149 (observing that the 
Indians no longer possessed the land, the U.S. military had forcibly removed them from it, and it 
had been within a national forest since the early 1900s).  United States v. Dann, 873 F.2d 1189, 
1194 (9th Cir. 1989), like Gemmill, involved a payment to Indians based on a proceeding before 
the ICC.  Thus, Dann also is completely inapposite. See also Arizona v. California, 530 U.S. 392, 
416-417 (2000) (refusing to decide the question whether “payment of [an ICC] judgment for 
claims to aboriginal or trust lands automatically and universally extinguishes title to the Indian 
lands upon which the claim is based” and observing that “the Ninth Circuit cases [including 
Dann and Gemmill] . . . (the correctness of which we do not address) all involved Indian Claims 
Commission Act petitions in which tribes claimed no continuing title, choosing instead to seek 
compensation from the United States for the taking of their lands”). 
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Stips. 63, 67, 74-76), and the parties have stipulated that until the Andros Patent of 

1676, title to all land within what is now the Town was vested in the King.29

A third, extremely remote possibility is that Nicolls traveled all the 

way to Southampton in October 1666 for the sole purpose of extinguishing the 

Shinnecocks’ aboriginal title to Westwoods and the other land described in the 

Topping Deed. No evidence supports this. However, there was no treaty or other 

bilateral contract between the Nation and the Colony of New York, and the 

document sent by Indians to Nicolls regarding wampum merely acknowledges its 

receipt and says nothing about extinguishing possessory rights.  The absence of 

any mention of extinguishing aboriginal possessory rights prevents the documents 

from being construed to do so (applying the Indian Canon of Construction and 

settled legal principles for determining whether extinguishment has occurred). 

  

A-3675. 

One need not determine which of these scenarios (or some other 

undreamt of scenario) is correct in order to conclude that the Nation’s aboriginal 

                                                 
29 The State and the Town express consternation that a stipulation they executed, plainly agreeing 
that in Southampton, until the date of the 1676 Andros Patent, “title [to all land in the Town was] 
vested in the King,” means what it says.  Appellees’ Br. 103-104.  “Title” means the “union of 
all elements (as ownership, possession, and custody) constituting the legal right to control and 
dispose of property.”  “Vested” means “[h]aving become a completed consummated right for 
present or future enjoyment; not contingent; unconditional; absolute.”  Black’s Law Dictionary 
1622, 1699 (9th ed. 2009).  The meaning of these words may not be ignored simply because the 
State and the Town now regret having so stipulated.  The stipulation is binding, see Opening Br. 
68, and it destroys the State and the Town’s arguments.  It also is legally correct. 
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title to Westwoods was not extinguished by Governor Nicolls.  Concluding that 

one cannot determine with any confidence what happened is enough to hold that 

extinguishment did not occur, as extinguishment must be proved by clear and 

convincing evidence, which here is entirely absent.  See Opening Br. 70-85.   

B.   The Dongan Patent Neither Explicitly Nor Implicitly 
Extinguished Aboriginal Title To Westwoods__________________ 

The State and the Town also distort the Nation’s arguments on the 

correct construction of the Dongan Patent, see Opening Br. 81-85, alleging that its 

arguments are inconsistent.  Appellees’ Br. 110.  They are not. 

First, the Nation urges that on the issue of extinguishment of 

aboriginal title, the text of the Dongan Patent, EX-3743-3749, expressly states that 

it extinguishes such title as was the subject of “the matter in variance between the 

ffreeholders of the said Towne of Southampton and the Indyans.”  What was “in 

variance,” obviously, was Indian land.  What Indian land?  The Dongan Patent tells 

us:  Land that “the ffreeholders of the Towne of Southampton aforesaid have 

lawfully purchased.”  EX-3744-3745.  By binding stipulation of the parties, it is 

agreed that there is no evidence that as of the date of the Dongan Patent, any 

purported Indian or Indian tribe had ever granted any lands to the west of Canoe 

Place by deed to the freeholders of the Town.  A-3676.30

                                                 
30 Also, the “Indyans” to which the Dongan Patent refers are described in it as “the Indyans 
adjacent to said towne.”  EX-3744 (emphasis added).  This also is consistent with the conclusion 
that land west of Canoe Place had not been purchased by the Town freeholders.  

  That is the end of the 
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matter. Thus, by its clear and unambiguous text, the Dongan Patent did not 

extinguish the Nation’s aboriginal title to land west of Canoe Place.  Rather, as to 

such title, the Dongan Patent was a blank slate.  See Worcester v. Ga., 31 U.S. at 

546.  

Second, if this Court has any doubt about what Dongan was referring 

to in his Southampton Patent where it addressed extinguishment of aboriginal title, 

the recorded circumstance that twelve days prior to the date he issued it the 

Shinnecocks confirmed their 1640 deed of land entirely to the east of Canoe Place 

to the freeholders of the Town, see Opening Br. 29, resolves that ambiguity.  For 

further discussion on this issue and discussion of the burden of proof and legal 

standards applicable to the construction of sovereign patents, the Nation 

respectfully refers this Court to its Opening Brief at 27-29 and 81-85.    

In holding that the Dongan Patent extinguished the Nation’s 

aboriginal title to Westwoods, the district court also relied upon “facts” that 

amount to pure speculation and, as a matter of logic, cannot satisfy the State and 

the Town’s burden of proof, regardless of whether that burden is measured by the 

preponderance of the evidence standard or a higher standard.  This was clearly 

erroneous. 

The most egregious example of this problem is exposed in footnote 18 

of the Appellees’ Brief, which commences with the false statement that “the Tribe 
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continues to advance the suggestion that the Dongan Patent somehow relates only 

to lands east of Canoe Place,” citing to the Nation’s Opening Brief at 29.  What the 

Nation does say, and all it says on this geographic subject, is that the Dongan 

Patent by its terms extinguished the Nation’s aboriginal title only to lands east of 

Canoe Place.   

Footnote 18 continues with unsupportable, speculative assertions.  In 

particular, it recites that “Dr. von Gernet was confident that Governor Dongan had 

the Ogden and Topping Deeds . . . before him, when he issued the Dongan Patent,” 

allegedly because Dongan (as had Andros in his 1676 patent) fixed the western 

boundary of Southampton at Seatuck, which also happens to be the western 

boundary of the lands described in the Topping Deed.   

There is not the slightest historical record in support of this complete 

fiction; indeed, ample historical records refute it.  See Opening Br. 81-82.  Von 

Gernet admitted on cross-examination that his methodology was to engage in 

“reasonable speculation.”  A-4637(Trial Tr. 2297:6).  At another juncture, when 

questioned about how historians analyze a situation—here, determining whether 

Governor Dongan knew about the Topping Deed—when the historical record is 

blank on an issue of fact, he testified that “historians have substituted sheer 

speculation with intelligent guesswork” and acknowledged that he did just that.  A-

4637(Trial Tr. 2298:20-21).    
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  Von Gernet further acknowledged that he used “Occam’s Razor” to 

reach an opinion about what happened in the absence of an historical record.  Id.   

References to ancient maxims do not disguise the entirely speculative nature of 

von Gernet’s opinion.  Occam’s Razor is defined as “a scientific and philosophic 

rule that entities should not be multiplied unnecessarily which is interpreted as 

requiring that the simplest of competing theories be preferred to the more complex 

or that explanations of unknown phenomena be sought first in terms of known 

quantities.”  Merriam-Webster's Collegiate Dictionary 857 (11th ed. 2004).  This 

sort of abstraction for debating scientific or philosophic theories has absolutely no 

place in determining what happened in history or in a courtroom where strict 

evidentiary rules govern the admissibility, use, and weight of evidence.31

One obvious explanation for Governor Dongan’s fixing of the western 

boundary of Southampton at Seatuck in his Patent is that Andros had done so ten 

years earlier in his Southampton Patent—a patent that concededly did not affect 

  

Nonetheless, not only did von Gernet unabashedly admit that he employed 

Occam’s Razor, but, as described below, he did not even choose the simplest 

among competing theories. 

                                                 
31 Occam’s Razor is not a tool to be applied to determine the probability that an event in history 
actually occurred, or why.   Rather, it is merely a construct used by academics to try to argue in 
support or opposition to speculated scientific or philosophic theories.  Also, as the alternative 
scientific or philosophic theories to which Occam’s Razor is applied are defined subjectively by 
those who purport to apply it, Occam’s Razor obviously may be used to achieve a “preferred” 
result among a defined set of alternatives without regard to whether any of them is actually 
probable. 
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aboriginal title at all.  See Opening Br. 27-29.  Or the correct explanation may be 

that Brookhaven, the town immediately to the west of Southampton, had its eastern 

boundary at Seatuck.  A-3672.  Unlike Southampton, Brookhaven had been issued 

a patent in March of 1666, Tr. of Brookhaven v. Strong, 60 N.Y. 56, 57-58 (1875), 

as had the Town of East Hampton immediately to the east.  Henry Parsons Hedges, 

A History of the Town of East-Hampton, N.Y. 55 (1897).  The boundaries 

specified in both the Andros Patent and the Dongan Patent for Southampton may 

simply reflect these realities by filling in the gap on the map between these 

neighboring patented towns.  See A-4698(Trial Tr. 2609:16-2611:13).   

This obvious and simple explanation never occurred to von Gernet, 

however, because he had no idea that a patent for the Town of Brookhaven had 

ever been issued.  A-4634(Trial Tr. 2286: 18-19).  In any event, his “opinions” on 

this point, based as they are on nothing, are without any probative value.  And the 

legal conclusion of the district court that the Nation’s aboriginal title was 

extinguished, made in reliance on these worthless “opinions,” cannot stand. 

C.   The State And The Town Can Point To No Other Evidence 
Demonstrating That Aboriginal Title Was Extinguished________ 

The State and the Town cite as the “most compelling evidence” of 

extinguishment of aboriginal title to Westwoods a short, passing reference in a 

1978 document sent to the United States Department of the Interior, seeking its 

assistance in bringing a land claim based on an alleged taking of tribal land east of 
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Canoe Place subsequent to the founding of the United States.  Indeed, the State and 

the Town incorrectly describe this passing reference as one of several “fact 

stipulations” by which they allege the Nation is bound.  Appellees’ Br. 28, 104. 

If the State and the Town can point to nothing more compelling than 

this,32

                                                 
32 The State and the Town also seem to find significance in the Town’s 1922 improvement at 
Westwoods of Newtown Road, apparently an Indian trail.  EX-807.  They speculate that this 
work was done without objection by the Nation, Appellees’ Br. 34, but the record does not say 
that.  Admittedly, improving Newtown Road must have made transporting harvested timber from 
Westwoods to homes of tribe members easier than dragging it through the sandy woods.  
Regarding perceived legalities at the time, it then was said by the State that the Non-Intercourse 
Act did not apply within New York.  Relying on this misconception, the New York legislature 
purported to authorize various sorts of “easements” across reservations of New York Indians for 
roads, railroads, and canals without Congressional approval.  See, e.g., Wadsworth v. Buffalo 
Hydraulic Ass’n, 15 Barb. 83 (N.Y. Sup. Ct. 1853) (laying out the State’s legal position).  This 
wrongheaded, expansive view of state and local empowerment was corrected in the latter part of 
the twentieth century.  See, e.g., Oneida Indian Nation v. Cnty. of Oneida, 414 U.S. 661, 670 
(1974) (holding that Indian title is a matter of federal law in all states); Mohegan Tribe v. Conn., 
638 F.2d 612, 625 (2d Cir. 1980) (Non-Intercourse Act applies throughout the United States).  In 
short, it now is clear (as it was not in 1922) that any attempt by the Town to encroach at 
Westwoods would be illegal.  

 they have no case for extinguishment, as this stray reference is not 

binding—or probative—and it certainly is no stipulation.  The only argument they 

could possibly assert is that the Nation is equitably estopped from claiming that 

title to Westwoods has not been extinguished.  Yet, it is well known that equitable 

estoppel may not be asserted against sovereign entities, except in the rarest of 

circumstances, none of which apply here.  See, e.g., Heckler v. Comty. Health 

Servs. of Crawford Cnty., Inc., 467 U.S. 51, 60 (1984) (“[I]t is well settled that the 

Government may not be estopped on the same terms as any other litigant.”); 
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accord, Drozd v. INS, 155 F.3d 81, 90 (2d Cir. 1998) (“[E]quitable estoppel is not 

available against the government except in the most serious of circumstances and 

is applied with the utmost caution and restraint.” (internal quotations and citations 

omitted)).  In short, the Nation is a sovereign entity with a right of self-government 

and thus is not subject to equitable estoppel.  

On numerous other points, the State and the Town continue to make 

baseless assertions of law and fact.33

The first and obvious point is that if the Treaty of Hartford was not 

effective, the land on Long Island it ceded to Connecticut (including what is now 

Southampton) as a matter of law remained under Dutch colonial jurisdiction.  And 

  They state that at the time of the Ogden Deed 

(1659) and the Topping Deed (1662), the lands that were the subject of these deeds 

were not part of the Connecticut Colony, Appellees’ Br. 16, 18, and go so far as to 

claim that the 1650 Treaty of Hartford, in which the Dutch ceded all land east of 

Oyster Bay to the Connecticut Colony, “was not effective . . . ”  Appellees’ Br. 117 

n.23.   

                                                 
33 Among them is their assertion that state legislation passed by Connecticut in 1993 ratified the 
void Ogden and Topping deeds.  Cases they cite about this, Appellees’ Br. 120 n.24, discuss the 
retroactive approval by the federal government of various Indian land transactions; indeed, the 
cited Supreme Court cases all are variations on a scenario where the federal government 
approved an Indian land transaction after one of the parties to the transaction had died (and all 
the cases address federal government approval within fifteen years of the date of death—not 
centuries later).  In any event, any attempt by a state legislature now to revoke aboriginal title 
that has continued for more than 300 years obviously is prohibited by the exclusive power of the 
federal government over Indian land matters, in general, and by the Non-Intercourse Act, in 
particular. 
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under the Ordinances of New Netherland, as under Connecticut law, private 

purchases of land from Indians not approved by the sovereign were void.  See 

Ordinance passed July 1, 1652, reprinted in Laws and Ordinances of New 

Netherland 1638-1674 130-134 (E.B. O’Callaghan ed. 1868).34

The Connecticut Colony considered the Treaty of Hartford valid, as 

did the Town’s own “expert,” James Lynch.  See Opening Br. 75.  And when, in 

1868, the State of New York collected and published the laws and ordinances of 

New Netherland, the Treaty of Hartford was prominent among them, recorded as 

ratified by the State’s General of the Netherlands.  O’Callaghan, op.cit. at 215-

217.

 

35

In short, the uncontradicted historical evidence shows that at the time 

the Ogden and Topping Deeds were executed, they were subject to Connecticut 

prohibitions on such transactions—and void.

   

36

                                                 
34 Available in Google Books. 

 

 
35 It is true that the Treaty of Hartford was not ratified by the English government, but this was 
not because it was not accepted “on the ground,” but rather solely because “England never 
extended to New Netherland the recognition which such an act of ratification would have 
involved.”  J. Fiske, The Dutch and Quaker Colonies in America 259 (Houghton Mifflin 
Company 1899) (2002), available in Google Books.  In short, England (through Connecticut) had 
already laid claim to the lands of Long Island before the Treaty of Hartford existed. 
 
36 The State and the Town attempt to escape the doctrine that the concept of personal jurisdiction 
in the colonial period made Connecticut law applicable to Ogden and Topping as Connecticut 
Magistrates, no matter where they purchased Indian land.  See Opening Br. 18, 75-76.  They cite 
nothing in support of their position, and modern case law continues to accept the legal 
conclusion that statutory obligations may follow citizenship.  See, e.g., Cook v. Tait, 265 U.S. 47 
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D.   As A Matter Of Law, Transfers Of Land By Indians Without The 
Sovereign’s Consent Are Void______________________________ 

The State and the Town then proceed to make the unsound legal 

assertion that a prohibitory statute must expressly state that actions in violation of 

it are void for that consequence to apply.  The Nation’s Opening Brief, at 78-80, 

adequately addresses this ridiculous contention.  But the Nation adds the following 

additional observation.  

The first case in the Supreme Court authoritatively to address the legal 

requirements for determining the validity of Colonial era land transfers by Indians 

to individuals was Johnson v. M’Intosh, 21 U.S. 543 (1823).  In Johnson, plaintiffs 

brought an ejectment action for land they had purchased from an Indian tribe 

during the colonial period; the defendant claimed title to the same land based on a 

grant from the United States in the early nineteenth century.  Writing for the Court, 

Chief Justice Marshall articulated a clear rule that Indians could not transfer land 

without the approval of the sovereign entity controlling the land.  This rule applied 

retrospectively as well as prospectively.37

                                                                                                                                                             
(1924) (upholding the imposition of U.S. income taxes on U.S. citizens no matter where 
resident).  See also 26 C.F.R. § 1.1-1(a). 

  Johnson, 21 U.S. at 598. 

 
37 The rule from Johnson is alive and well today, as Johnson is commonly cited in the courts.  
See, e.g., Oneida Cnty. v. Oneida Indian Nation, 470 U.S. 226, 235 (1985) (“In Johnson v. 
McIntosh . . . the Court declared invalid two private purchases of Indian land that occurred in 
1773 and 1775 without the Crown’s consent.”).   
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The force of the Court’s ruling, however, was not in the novelty of the 

proposition that Indians could not transfer lands without the federal government’s 

approval.  Indeed, Marshall recognized that it was common for the “colonial 

assemblies [to] prohibit[] purchases from the Indians.”  Johnson, 21 U.S. at 604.  

Rather, the significance of the Johnson ruling lay in large part in the Court’s efforts 

to establish prohibition of Indian land transfers without sovereign assent as a rule 

of general application.   

The Court implicitly recognized the country’s need for a clear, 

enforceable, “bright line” rule of decision to determine the legality of Indian land 

transactions—a rule that could be applied to both pre- and post-colonial land 

transfers.  Thus, though the Court recognized an inherent tension in limiting 

Indians’ right of alienation in land they possessed, it nevertheless considered such 

a rule “indispensable to that system under which the country has been settled.” 

Johnson, 21 U.S. at 591-92.   

Indeed, the Court in Johnson could have avoided creating a rule of 

general application, as the defendant there argued, by relying on a statute passed by 

the Virginia legislature forbidding Indian land transfers.  But the Court was not 

content to rest the principle barring alienation of lands by Indians merely upon the 

allegedly applicable Virginia statute.  Instead, the Court took it upon itself to 

address the question of “the power of Indians to give, and private individuals to 
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receive, a title which can be sustained in the Courts of this country”—not just in a 

particular state.  Johnson, 21 U.S. at 572 (emphasis added).  The Court answered 

this query, not by looking to any local statute, but by grounding its analysis in the 

internationally recognized doctrine of discovery and “sound[] principles of . . .  

national policy.”  Johnson, 21 U.S. at 604.  Thus, Marshall firmly invalidated 

colonial era land transfers by Indians that had taken place fifty years prior to 

Johnson, finding that they categorically were void and created no title at all in the 

purchasers unless expressly approved by the sovereign.   

Johnson makes unmistakable that the alleged land transfers in the 

Topping and Ogden deeds, not sanctioned by the Connecticut Colony, the then 

sovereign, were of no effect and did not extinguish the Nation’s title to 

Westwoods.  Like the plaintiffs in Johnson, the holders of the Ogden and Topping 

Deeds lacked “title which can be sustained in the Courts of the United States.”  

Johnson, 21 U.S. at 604-605.  Furthermore, Appellees’ argument that Governor 

Nicolls did not disturb these deeds, Appellees’ Br. 100-101, is of no 

consequence—the Nation lacked any capacity to transfer lands to individuals, and 

the Ogden and Topping Deeds thus were void ab initio.    

E.   Westwoods Is Subject To Federal Jurisdiction, And State And 
Town Laws Do Not Apply To It_____________________________ 

At the end of the day, however, none of this discussion of aboriginal 

title may really matter.  As noted above, the Shinnecock Indian Nation was 
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recognized as an Indian tribe by the United States Department of the Interior on 

October 1, 2010.  In consequence of this change in its legal status, the Nation now 

plainly is under the jurisdiction of the federal government, and federal regulations 

applicable to recognized tribes apply with full force to it.  Among those regulations 

is 25 C.F.R. § 152.22(b), which states:   

(b) Tribal lands. Lands held in trust by the United States for an 
Indian tribe, lands owned by a tribe with Federal restrictions 
against alienation and any other land owned by an Indian tribe 
may only be conveyed where specific statutory authority exists 
and then only with the approval of the Secretary unless the Act 
of Congress authorizing sale provides that approval is 
unnecessary. (See 25 U.S.C. 177).  

(emphasis added).  As is apparent from its text, this regulation places all Indian 

land of recognized tribes under the jurisdiction of the United States and restricts 

alienation of that land.38

This is no surprise.  As discussed in the Nation’s Opening Brief at  

66 n.38 and 94 n.50, Westwoods, even if not held in aboriginal title, nonetheless 

qualifies as Indian land under the jurisdiction of the United States, restricted from 

alienation, and is thus entitled to be regulated only by federal law and by federal 

regulatory authorities.    

  

                                                 
38 The Supreme Court recently has reinforced the importance and effect of such regulations in 
interpreting the scope of federal statutes, stressing that they are entitled to great judicial 
deference.  See generally Mayo Found. v. United States, 130 S.Ct. 3353 (2010). 
 



  49  

The leading case supporting this result is Fed. Power Comm’n v. 

Tuscarora Indian Nation, 362 U.S. 99 (1960).  This case had its inception in 

parallel proceedings, one in this Court and the other in the D.C. Circuit.39

In specific terms, the Supreme Court in Tuscarora noted that the issue 

before the Court had been framed in such a way as to implicate the issue of 

whether an Indian tribe fee simple landowner was prohibited by law from selling 

the land in issue without the consent of the United States.  362 U.S. at 110 n.13.  

The Court assumed, as did the Second and D.C. Circuits below, that the tribe was 

so prohibited, but that such consent was not required in circumstances where the 

United States itself was effectuating a taking.  362 U.S. at 119 (“The obvious 

purpose of [the Non-Intercourse Act] is to prevent unfair, improvident or improper 

disposition by Indians of lands owned or possessed by them to other parties, except 

  All 

involved several legal issues of no pertinence here, but in addressing these issues, 

all three courts assumed without questioning that a parcel of land purchased in fee 

simple by a New York Indian tribe in 1804 from a private party, but never taxed 

subsequently, was Indian land subject to federal jurisdiction and thus to the 

restrictions on alienation of the Non-Intercourse Act.     

                                                 
39 Tuscarora Nation of Indians v. Power Auth. of the State of N.Y., 257 F.2d 885 (2d Cir. 1958); 
Tuscarora Indian Nation v. Fed. Power Comm’n, 265 F.2d 338 (D.C. Cir. 1958).  Certiorari was 
granted in the latter case and, after the Supreme Court decided it, the former case (which had 
been appealed by the non-Indian party and which presented similar legal questions) was vacated 
and remanded by the Supreme Court as moot sub nom.  McMorran v. Tuscarora Nation of 
Indians, 362 U.S. 608 (1960). 
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the United States, without the consent of Congress, and to enable the Government, 

acting as parens patriae for the Indians, to vacate any disposition of their lands 

made without its consent . . . But there is no such requirement with respect to 

conveyances to or condemnations by the United States or its licensees.”). 

Thus, both 25 C.F.R. § 152.22(b) and the Tuscarora cases squarely 

support the proposition that Westwoods, concededly owned by the Nation in fee 

simple for a very long time and never taxed, is Indian land subject to federal 

jurisdiction, whether the source of the Nation’s possessory right is aboriginal title 

or some other basis for ownership.40  Among other things, this makes Westwoods, 

now that the Nation has been federally recognized, just the sort of Indian land as to 

which New York may not enforce the state’s laws that form the basis of its 

Complaint here, leaving no viable claim at all in the State Complaint:  IGRA 

preempts the State gaming law gravamen now that the Nation has been federally 

recognized, and the Clean Water Act preempts the State’s environmental laws 

claimed to have been violated, with no exception available in the circumstances.  

See Opening Br. 63-66.41

                                                 
40 This is entirely consistent with other precedents of this Court, as discussed in the Opening 
Brief at 94-96, and in particular with the holding of Mohegan Tribe v. Conn., that “all Indian title 
was meant to be a matter of federal concern.”  638 F.2d 612, 626 (2d Cir. 1981). 

 

 
41 The United States Environmental Protection Agency apparently agrees, as it has added the 
Nation to the list of New York Indian tribes that it regulates. See 
http://www.epa.gov/region2/nations/shinne.html (accessed February 21, 2011). 
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On a final note, this conclusion is also entirely consistent with 

Sherrill, which places outcome-generating decisional force on the possession and 

ownership status of Indian land over long periods of time.  Here, those facts dictate 

that Westwoods be accorded full federal Indian land status, free of state or local 

regulation or interference. 

 

 



CONCLUSION

For the foregoing reasons, the Nation respectfully requests that this

Court (1) reverse the district court's holding on sovereign immunity, vacate the

Judgment, and remand for dismissal on sovereign immunity grounds; or (2) reverse

the district court's holdings as to the extinguishment of aboriginal title and the

application of state and local laws to Westwoods, vacate the Judgment, and remand

for dismissal; or (3) vacate the Judgment as moot due to changed circumstances

and remand for dismissal,

Dated: New York, New York

February 22, 2010

Respectfully submitted,

CLEARY GOTTLIEB STEEN & HAMILTON LLP

One Liberty Plaza
New York, New York 10006
(212) 225-2000

Attorneys for Defendant-Appellant the Shinnecock
Indian Nation and all other Defendants-Appellants

Of Counsel:
Christopher H. Lunding, Senior Counsel
Ashika Singh



CERTIFICATE OF COMPLIANCE

I hereby certify that:

1 . This brief complies with the Court's Order dated January 24,

2011 , extending the type-volume limitation of Fed. R. App. P. 32(a)(7)(B) to

14,000 words, because it contains 13,973 words, excluding the parts of the brief

exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R.

App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6)

because this brief has been prepared in a proportionately spaced typeface using

Microsoft Word in 14-point Times New Roman font.

Dated: New York, New York

February 22, 2010

CLEARY GOTTLIEB STEEN & HAMILTON LLP

-Askika Singh (a hsi gh@cgsh.com)

One Liberty Plaza
New York, New York 10006
(212) 225-2000

Attorneys for all Defendants-Appellants



CERTIFICATE OF SERVICE

IL Brendan Cyr, an attorney admitted to practice in the State of New

York and the Assistant Managing Attorney for Cleary Gottlieb Steen & Hamilton

LLP, hereby certify that:

On the 2 2nd day of February 2011, I have caused service of two copies

of the Reply Brief of Defendant-Appellant The Shinnecock Indian Nation and All

Other Defendants-Appellants to be made by Federal Express upon:

Michael Cohen
Nixon Peabody LLP
50 Jericho Quadrangle, Suite 300
Jericho, New York 11753

Denise Hartman
Office of the Attorney General
The Capitol
Albany, NY 12224-034 1

Dated: New York, New York
February 22, 2011


	PRELIMINARY STATEMENT
	I. DESPITE THE STATE AND THE TOWN’S RESISTANCE, THIS COURT MUST DETERMINE WHETHER FEDERAL SUBJECT MATTER JURISDICTION EXISTS IN THESE ACTIONS PRIOR TO REACHING THE MERITS_____________________________________
	Reply Brief Cover 2356953_1.pdf
	United States Court of Appeals




