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I. STATEMENT 

Plaintiffs/Appellants respectfully petition for panel rehearing and rehearing en 

banc, pursuant to Fed. R. App. P. 35 and 40, Ninth Circuit Rule 35-1.  The panel 

decision conflicts with a decision of the U.S. Supreme Court and with decisions of 

the Ninth Circuit Court of Appeals.  Consideration by the full court is therefore 

necessary to secure and maintain uniformity of the court’s decisions.  As discussed 

in greater detail herein, this proceeding also involves one or more questions of 

exceptional importance. 

 In 2005, a three judge panel of the Ninth Circuit unanimously found, in part, 

that the Forest Service failed to provide a “reasonably thorough discussion” of the 

risks posed by human ingestion of snow made from treated sewage effluent in its 

Final Environmental Impact Statement (“FEIS”).  Navajo Nation v. U.S., 479 F.3d 

1024,1053-1054 (9th Cir. 2007), rev’d, in part, en banc, 535 F.3d 1058 (9th Cir. 

2008) ("Navajo Nation I").  In its order granting rehearing en banc, this Court 

provided that “[t]he three-judge panel opinion (Navajo Nation I) shall not be cited 

as precedent . . .  except to the extent adopted by the en banc court.”  Navajo 

Nation et al. v. U.S. Forest Service et al, 506 F.3d 717, 718 (9th Cir. 2007).  In 

2008, a majority of the en banc panel in Navajo Nation v. U.S., 535 F.3d 1058 (9th 

Cir. 2008) (“Navajo Nation II”) held that the "ingestion" claim had not been 
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properly raised in a complaint to the lower court, and was therefore waived. The 

majority of the en banc panel did not address the merits of the “ingestion” claim.  

Id. at 1079-1080.  In June 2009, the Ninth Circuit issued its mandate in the Navajo 

Nation case.  In September 2009, Save the Peaks Coalition Plaintiffs (who are not 

in privity with the Navajo Nation plaintiffs) filed the instant case reasserting, in part, 

the “ingestion” issue. 

The ruling of the en banc panel in Navajo Nation II  – that the “ingestion” 

issue was never properly raised in a complaint to the lower court in the Navajo 

Nation case – was directly at odds with Ninth Circuit precedent.  See, e.g., Apache 

Survival Coalition v. U.S., 21 F.3d 895, 910-911(9th Cir. 1994) ("The complaint . . 

. does not control the issues properly before this court . . . "); 10A Wright & Miller 

§ 2721 at 43-46 ("The formal issues framed by the pleadings are not controlling on a 

motion for summary judgment; the court must consider the issues presented in other 

material offered by the parties. . .").  In the Navajo Nation case the "ingestion" issue 

was fully briefed and argued to the district court at summary judgment. 

The opinion of the instant panel, (the Save the Peaks Coalition panel), is in 

direct conflict with Animal Legal Defense Fund v. Veneman, 490 F.3d 725 (9th Cir. 

2007).  According to the Save the Peaks Coalition panel, “[w]e accepted the 

[Navajo Nation] case en banc, thereby vacating the opinion of our three-judge 
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panel, Navajo Nation, 506 F.3d at 718 . . .”  (Slip op. at 1456).1   This Court in 

Animal Legal Defense Fund, however, held that a grant of en banc review does not 

automatically result in the vacatur of the initial panel decision.  This is a direct 

conflict with Ninth Circuit precedent.  En Banc review of the instant panel decision 

is warranted to ensure consistent treatment of decisions in this Circuit that are 

reviewed en banc. 

As a result of this conflict, the Save the Peaks Coalition panel stripped 

Navajo Nation I of “its value as non-precedential persuasive authority.”  See, 

Animal Legal Defense Fund, at 730 (Thomas, Hawkins, McKeown, Wardlaw, 

Gould and Fisher, JJ, concurring in part and dissenting in part).2  See, Fed. R. App. 

P. 32.1 (“A court may not prohibit or restrict the citation of federal judicial opinions 

. . . that have been . . . designated as ‘not precedent’ or the like. . .”).  At oral 

argument the instant panel stated that Fed. R. App. P.  32.1 has no application to 

cases like Navajo Nation I, which have been designated as not precedent. 

                                                
1 At oral argument, the panel made clear that Navajo Nation I was to be treated 

as if it had never existed.  Counsel was chastised by the panel for mentioning the 
case as potentially non-precedential persuasive authority. 

2 The goal in identifying panel decisions selected for en banc review as “non-
precedential” is, in part, to make sure that their “value as non-precedential 
persuasive authority” is not lost.  Animal Legal Defense Fund v. Veneman, 490 F.3d 
725, 730 (9th Cir. 2007).  Another stated goal of the Ninth Circuit in identifying 
panel decisions selected for en banc review as “non-precedential” is so that a 
“complete case history” will survive.  Id. at 728. 
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Moreover, although Navajo Nation I cannot be cited as precedent, the fact 

remains that a panel of the Ninth Circuit unanimously found that the Forest Service 

failed to comply with NEPA vis-à-vis the ingestion issue. Navajo Nation I, 479 F.3d 

at 1050-1054.  In the instant case, a second panel of this Court, based on the same 

law and same facts, found that the Forest Service did comply with NEPA vis-à-vis 

the ingestion issue.  (Slip op. at 1468-1469).   This direct conflict between panel 

decisions neither promotes nor preserves the “public trust” in this Circuit’s 

disposition of cases.  See, Animal Legal Defense Fund, 490 F.3d at 731. 

The panel’s opinion in this case also conflicts with Supreme Court and Ninth 

Circuit precedent regarding due process and access to the judicial process.  See, 

Taylor v. Sturgel, 553 U.S. 880 (2008).  The Save the Peaks Coalition panel 

provides, in part, that “it is apparent to us that the ‘new’ plaintiffs and their counsel 

have grossly abused the judicial process . . .” (Slip op. at 1453).  This position is in 

conflict with guiding precedent.3  It is undisputed that laches does not apply to the 

instant case.  As recognized by the Save the Peaks Coalition panel, neither issue 

preclusion nor claim preclusion apply here, and Plaintiffs are not in privity with the 

prior Navajo Nation plaintiffs.  The panel, nevertheless, goes on to create a new 

                                                
3 Plaintiffs also respectfully disagree with, and take exception to, the panel’s 

vilification of parties and counsel for actions that were consistent with accepted 
notions of due process and applicable law. 
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category of unwanted plaintiffs.  This is contrary to controlling precedent. See, 

Taylor v. Sturgel, 553 U.S. at 901(“An expansive doctrine of virtual representation . 

. . would authorize preclusion based on identity of interests and some kind of 

relationship between parties and nonparties, shorn of . . . procedural protections . . . 

These protections, grounded in due process, could be circumvented were we to 

approve a virtual representation doctrine that allowed courts to ‘create de facto class 

actions at will’.”); South Central Bell Tel. Co. v. Alabama, 526 U.S. 160, 168 

(1999) (That plaintiffs were aware of prior litigation and represented by common 

counsel “created no special representational relationship between the earlier and 

later plaintiffs.”); Green v. City of Tucson, 255 F.3d 1086, 1101 (9th Cir. 2001) 

(same). 

This proceeding also involves questions of exceptional importance.  

Significantly, in this case, the agency’s failure to comply with NEPA poses the 

potential for the creation of a threat to public health and safety.  

II. BACKGROUND 

Arizona Snowbowl ski area is located on federal land, on the San Francisco 

Peaks, near Flagstaff, Arizona.  The Forest Service has identified the Peaks as 

eligible for inclusion in the National Register of Historic Places and as a “traditional 

cultural property.”  Navajo Nation I, at 1029.  According to National Register 
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Bulletin 38, “[t]he San Francisco Peaks in Arizona . . . are extensively documented 

and widely recognized as a place of extreme cultural importance to the Hopi, 

Navajo, and other American Indian people of the Southwest. . .”  Guidelines for 

Evaluating and Documenting Traditional Cultural Properties, National Register of 

Historic Places Bulletin (Nrb 38).   

In 2005, in order to ensure Snowbowl a “consistent operating season,” the 

Forest Service issued the FEIS that is at issue herein.  The selected alternative 

included, in part: (a) approximately 205 acres of snowmaking coverage utilizing 

reclaimed sewer water; (b) a 10 million-gallon snowmaking reclaimed sewer water 

reservoir near the top and catchment pond below; and (c) construction of a 

reclaimed sewer water pipeline between Flagstaff and Snowbowl.  

Shortly after the June 8, 2005 approval of the Snowbowl project, a number of 

Indian Tribes and environmental organizations sued the Forest Service to stop the 

project.  In January, 2006, the U.S. District Court for the District of Arizona ruled 

against the tribes and environmental organizations on all counts.  See, Navajo 

Nation et al., v. U.S. Forest Service et al. 408 F.Supp.2d 866 (D. Ariz. 2006).  

On appeal, a three judge panel of the Ninth Circuit ruled in favor of the tribes 

on their religious and cultural claims.  The three judge panel also unanimously 

found, in part, that the Forest Service failed to adequately consider the possibility of 
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human ingestion of snow made from reclaimed sewer water for purposes of NEPA.  

Navajo Nation I, 479 F.3d at 1048-1054.  According to the three judge panel, in 

part:  

[t]he Forest Service has not provided a “reasonably thorough 
discussion” of any risks posed by human ingestion of artificial snow 
made from treated sewage effluent or articulated why such a discussion 
is unnecessary, has not provided a “candid acknowledgment” of any 
such risks, and has not provided an analysis that will “foster both 
informed decision-making and informed public participation.”  We 
therefore hold that the FEIS does not satisfy NEPA with respect to the 
possible risks posed by human ingestion of the artificial snow. 

Id. at 1053-1054.  This was the only prior ruling that substantively addressed the 

issue of whether or not the agency failed to adequately consider the impacts of 

ingesting snow made with reclaimed sewer water. 

 The Ninth Circuit granted a petition for rehearing en banc.  On the issue of 

human ingestion of snow made from reclaimed sewer water, the majority of the en 

banc panel found that the plaintiffs in the case never properly raised the issue in 

their complaint in the lower court, and declined to address the merits.  Navajo 

Nation II, 535 F.3d at 1079-1080.  Petitioner Indian Tribes sought review of the en 

banc decision in the U.S. Supreme Court on religious grounds only – the 

NEPA/ingestion issue was not part of the petition for certiorari.  The Supreme 

Court subsequently denied certiorari on June 8, 2009.  In June 2009, the Ninth 
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Circuit issued its mandate in the Navajo Nation case.  In September 2009, Save the 

Peaks Coalition Plaintiffs filed the instant case reasserting, in part, the “ingestion” 

issue. 

III. ARGUMENT 

A. The Panel Decision Conflicts with Ninth Circuit and Supreme Court 
Precedent 

1. The Panel Opinion is in Direct Conflict with Ninth Circuit 
Precedent on an Important Procedural Issue – Contrary to the 
Panel’s Holding, Rehearing en banc Does Not Automatically 
Vacate the Opinion Being Reheard 

The opinion of the Save the Peaks Coalition panel is in direct conflict with 

Animal Legal Defense Fund v. Veneman, 490 F.3d 725 (9th Cir. 2007).  According 

to the Save the Peaks Coalition panel, “[w]e accepted the case en banc, [the Ninth 

Circuit accepted en banc review of Navajo Nation I] thereby vacating the opinion 

of our three-judge panel . . .” (Slip op. at 1456).  This Court in Animal Legal 

Defense Fund, however, provided that a grant of en banc review does not 

automatically result in the vacatur of the initial panel decision.  En Banc review of 

the instant panel decision is warranted in this case to ensure consistent treatment of 

all decisions in this Circuit that are reviewed en banc.  

As a practical matter, the instant panel stripped Navajo Nation I of “its value 

as non-precedential persuasive authority.”  See, Animal Legal Defense Fund, at 730 
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(Thomas, Hawkins, McKeown, Wardlaw, Gould and Fisher, JJ, concurring in part 

and dissenting in part).4  See, also Fed. R. App. P. 32.1 (“A court may not prohibit 

or restrict the citation of federal judicial opinions . . . that have been . . . designated 

as ‘not precedent’ or the like. . .”).  At oral argument the Save the Peaks Coalition 

panel stated that Fed. R. App. P. 32.1 has no application to cases like Navajo 

Nation I, which have been designated as not precedent. 

2. The Panel Decision is Directly Contrary to a Prior, Non-
Precedential, Panel Decision of This Court – That Was Based on 
the Same Law and the Same Facts 

Although Navajo Nation I cannot be cited as precedent, the fact remains that 

a panel of the Ninth Circuit unanimously found that the Forest Service failed to 

comply with NEPA vis-à-vis the ingestion issue.  Navajo Nation I, 479 F.3d at 

1050-1054.  In the instant case, a second panel of this Court, based on the same law 

and same facts, found that the Forest Service did comply with NEPA vis-à-vis the 

ingestion issue.  (Slip op. at 1468-1469).  This direct conflict between panel 

decisions neither promotes nor preserves the “public trust” in this Circuit’s 

disposition of cases.  See, e.g., Animal Legal Defense Fund, 490 F.3d at 731. 

                                                
4 See, footnote 2, supra. 
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3. The Panel’s Decision Conflicts with Ninth Circuit and Supreme 
Court Precedent Regarding Access to the Courts and Due Process 

The panel’s opinion in this case conflicts with Supreme Court and Ninth 

Circuit precedent regarding due process and the availability of access to the courts.  

The first sentence of the Save the Peaks Coalition panel opinion provides that 

“[t]his case represents a gross abuse of the judicial process.” (Slip op. at 1453).  

This same panel, however, found that laches does not apply to the instant case.  It is 

further undisputed that neither issue preclusion nor claim preclusion apply and that 

Plaintiffs are not in privity with prior Navajo Nation plaintiffs.5 Plaintiffs filed this 

case within the applicable statute of limitations and over two-years before federal 

authorization to begin construction was granted to Snowbowl.  

The Save the Peaks Coalition panel, nevertheless, creates a new category of 

unwanted plaintiffs.  This is directly contrary to Ninth Circuit and Supreme Court 

precedent.  See, Taylor v. Sturgel, 553 U.S. at 901 (“An expansive doctrine of 

virtual representation . . . would ‘recognize, in effect, a common-law kind of class 

                                                
5 The Save the Peaks Coalition panel also erroneously asserts that “some of the 

Save the Peaks Plaintiffs solicited money to pay for the Navajo Nation litigation.” 
(Slip op. at 1457).  This is not true.  The panel also apparently believed defendants’ 
allegation that “the Save the Peaks Plaintiffs website even calls the Navajo Nation 
our prior case.”  Id.  The fact is, however, that the Coalition never paid any 
attorneys’ fees in the Navajo Nation case and the reference to “our case” was not 
contained on any website owned or controlled by the Save the Peaks Coalition.  
See, Dist. Ct. Doc. # 109 at 2 of 15 – 5 of 15. 
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action.’  That is, virtual representation would authorize preclusion based on identity 

of interests and some kind of relationship between parties and nonparties, shorn of . 

. . procedural protections . . . These protections, grounded in due process, could be 

circumvented were we to approve a virtual representation doctrine that allowed 

courts to ‘create de facto class actions at will’.”); South Central Bell Tel. Co. v. 

Alabama, 526 U.S. 160, 168 (1999) (That plaintiffs were aware of prior litigation 

and represented by common counsel “created no special representational 

relationship between the earlier and later plaintiffs.”); Green v. City of Tucson, 255 

F.3d 1086, 1101 (9th Cir. 2001) (same). 

4. The Ruling of the en banc Panel in Navajo Nation II – That the 
“Ingestion” Issue was Never Properly Raised in the Lower Court – 
Was Directly at Odds with Ninth Circuit Precedent 

With regard to the ingestion issue, the en banc panel in Navajo Nation II 

found that: 

“the specific allegations at issue were not included” in the complaint. . 
. Rather, the Navajo Plaintiffs assert this NEPA claim was adequately 
presented to the district court because the claim “was briefed at 
summary judgment by all parties and presented at oral argument to the 
district court”. . .  raising such claim in a summary judgment motion is 
[however] insufficient to present the claim to the district court.   

Navajo Nation II, 535 F.3d at 179-1080.   This ruling is directly at odds with Ninth 

Circuit precedent.  See, e.g., Apache Survival Coalition v. U.S., 21 F.3d 895, 910-
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911(9th Cir. 1994) ("The complaint . . . does not control the issues properly before 

this court . . . "); 10A Wright & Miller § 2721 at 43-46 ("The formal issues framed 

by the pleadings are not controlling on a motion for summary judgment; the court 

must consider the issues presented in other material offered by the parties. . .").  As 

noted above, the “ingestion” issue was fully briefed and argued to the district court 

on cross motions for summary judgment in the Navajo Nation case.  Had Navajo 

Nation I not been rendered non-precedential, with regard to the “ingestion” issue, 

by the majority of the en banc panel in Navajo Nation II, the instant situation would 

likely have been avoided. 

B. The Panel’s Decision Presents an Issue of Exceptional Importance 
Regarding Public Health and Safety 

Arizona Snowbowl has been authorized by the Forest Service to make snow 

using 100% reclaimed sewer water – something that is not done at any other ski 

area in the world. FER 5-7; 9-10.6  This project is taking place on federal land that 

is environmentally sensitive and sacred to the tribes in the Southwestern United 

States. ER 179-180.7 

Notwithstanding the foregoing, the health impacts on children (and adults) 

who ingest snow made from reclaimed sewer water are not known.  According to 

                                                
6 FER refers to Plaintiffs’ Further Excerpts of Record on Appeal. 
7 ER refers to Plaintiffs’ Excerpts of Record on Appeal. 
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the EIS, reclaimed water "has detectable levels of enteric bacteria, viruses, and 

protozoa, including Cryptosporidium and Giardia . . . [Indeed,] most documented 

outbreaks of waterborne disease in the United States are caused by protozoan and 

viral pathogens in waters that have met coliform standards. . ." ER 188.  

Significantly, there are a host of pharmaceuticals and personal care products 

("PPCPs" ) including chemicals that disrupt normal endocrine functions that persist 

in treated effluent.  According to the EIS: 

[s]tudies indicate that between 50 to 90 percent of a typical drug 
dosage can be excreted and introduced unchanged into the 
environment. . . Chemicals found in both non-prescription and 
prescription medications have been detected in municipal wastewaters 
and may act as endocrine disruptors.  In addition to prescribed human 
drugs, other PPCPs of potential concern include veterinary and illicit 
drugs and such common substances as caffeine, cosmetics, food 
supplements, sunscreen agents, solvents, insecticides, plasticizers, and 
detergent compounds. 

ER 184-185;  see, also, e.g., ER 191 ("There will be signs posted at Snowbowl 

informing visitors of the use of reclaimed water as a snowmaking water source. . . it 

is the responsibility of the visitor or the minor's guardian to avoid consuming snow 

made with reclaimed water."). 

According to the EIS, “limited data is available to assess potential public 

health effects from concentrations and combinations of chemical constituents that 

occur in wastewater."  ER 181.  Indeed, although the EIS acknowledges that 

Case: 10-17896     03/09/2012     ID: 8097730     DktEntry: 71-1     Page: 17 of 20



 

 

14

endocrine disrupting chemicals may persist in treated sewage effluent - “[municipal 

wastewater contains a variety of PPCPs that are pharmaceutically active and known 

to act on the endocrine system at therapeutic doses” (ER 184) -  it contains no 

discussion or analysis relevant to ingestion of snow made from effluent. 

 In 2007, the U.S. EPA, Office of Research and Development ("ORD") issued 

a draft Multi-Year Plan for Endocrine Disruptors (FY 2007-2013) that focused on 

“identify[ing] the key factors that influence human exposures to EDCs [endocrine 

disrupting chemicals] and major sources of EDCs entering the environment, such as 

from wastewater treatment plants . . . "  FER 17.  According to ORD, endocrine 

disrupting compounds can have devastating effects on reproductive tracts and 

neurological functions.  Furthermore, “increases in certain cancers that may have an 

endocrine-related basis (breast, prostate, testicular) have led to speculation about 

environmental etiologies.” FER 14. According to the report: 

[d]espite the identified potential hazard, we know little about specific 
toxicity pathways that lead to the identified effects nor the factors 
influencing environmental exposures and the environmental 
concentrations of endocrine disrupting chemicals that would be 
required to induce effects at the population level. 

FER 14. 

In short, the federal agency’s failure to comply with NEPA, in this case, will 

likely pose a threat to public health and safety.  NEPA is intended to, inter alia: 
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 assure for all Americans safe, healthful, productive, and aesthetically 
and culturally pleasing surroundings [and to] attain the widest range of 
beneficial uses of the environment without degradation, risk to health 
or safety, or other undesirable and unintended consequences. 

42 U.S.C. § 4331(a).   

This is a case of exceptional importance that should be reheard en banc, or, in 

the alternative, reheard. 

IV. CONCLUSION 

As set forth above, the panel decision is in direct conflict with precedent of 

both this U.S. Court of Appeals for the Ninth Circuit and of the U.S. Supreme 

Court.  This case is also one of unique and exceptional importance.  

Appellants/Plaintiffs respectfully request that this petition for rehearing or rehearing 

en banc be granted. 

DATED: March 9, 2012. 
 
    THE SHANKER LAW FIRM, PLC 

 
By  s/Howard M. Shanker  

Howard M. Shanker 
700 East Baseline Road, Bldg. B 
Tempe, Arizona  85283 
Tel: (480) 838-9300 

 
Attorneys for Plaintiffs-Appellants 

 
 
 
 
 
 
 
 

Case: 10-17896     03/09/2012     ID: 8097730     DktEntry: 71-1     Page: 19 of 20



 

 

16

CERTIFICATE OF COMPLIANCE 

I certify that pursuant to Circuit Rule 40-1, this Petition for Rehearing or 

Rehearing en banc is: Proportionally spaced, has a typeface of 14 points and does 

not exceed 15 pages.  It also contains only 3547 words, less than the alternative 

length limitation of 4,200 words.  
     

 
THE SHANKER LAW FIRM, PLC 
 
 
By  s/Howard M. Shanker 
       Howard M. Shanker 

700 East Baseline Rd., Bldg. B 
Tempe, Arizona 85283 
(480) 838-9300 

 
Attorneys for Plaintiffs-Appellants 

 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that I electronically filed the foregoing Petition for Rehearing and 
for Rehearing en banc with the Clerk of the Court for the United States Court of 
Appeals for the Ninth Circuit using the appellate CM/ECF system on March 9, 
2012. 
 
I certify that all participants in the case are registered CM/ECF users and that 
service will be accomplished by the appellate CM/ECF system. 

 
 
By: s/Howard M. Shanker 

Case: 10-17896     03/09/2012     ID: 8097730     DktEntry: 71-1     Page: 20 of 20


