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 i  

CERTIFICATE AS TO PARTIES, RULINGS, 
 AND RELATED CASES 

(A) Parties and Amici.  The Plaintiff-Appellant is the Muwekma 

Ohlone Tribe. 

The Defendants-Appellees were Gale A. Norton, Secretary of the 

Interior, and Aurene M. Martin, Acting Assistant Secretary for Indian 

Affairs.  Pursuant to Fed. R. App. P. 43(c)(2), Kenneth L. Salazar, 

Secretary of the Interior, is substituted for Gale A. Norton and Donald 

Laverdure, Acting Assistant Secretary for Indian Affairs, is substituted 

for Aurene M. Martin. 

Paul Maas Risenhoover moved to intervene before the district 

court.  That motion was denied as moot. 

(B) Rulings under Review.  At issue in this Court is the 

Memorandum Opinion and Order issued on September 28, 2011, by 

District Judge Reggie B. Walton in case number 1:03-cv-01231-RBW. 

(C) Related Cases.  This case has not been before this Court 

previously.  Undersigned counsel is unaware of any other case that is 

related to this appeal within the meaning of D.C. Circuit Rule 28(a)(1). 
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JURISDICTIONAL STATEMENT 

Plaintiff-Appellant Muwekma Ohlone Tribe2

STATEMENT OF THE ISSUES 

 (“Muwekma”) alleged 

jurisdiction in the district court under 28 U.S.C. § 1331, 28 U.S.C 

§ 1362, which governs actions “by any Indian tribe or band with a 

governing body duly recognized by the Secretary of the Interior,” and 

the Administrative Procedure Act (“APA”), 5 U.S.C. § 702. The district 

court entered a final judgment on September 28, 2011. Muwekma 

Ohlone Tribe v. Salazar, 813 F. Supp. 2d 170 (D.D.C. 2011) (hereafter 

“Muwekma 2011”). Muwekma filed a timely notice of appeal on 

November 22, 2011. See Fed. R. App. P. 4(a)(1)(B). This Court has 

jurisdiction under 28 U.S.C. § 1291. 

1. Whether the Assistant Secretary for Indian Affairs’ (the 
“Assistant Secretary”) denial of Muwekma’s petition for federal 
acknowledgment as an Indian tribe was arbitrary and capricious. 

2. Whether Muwekma’s claim that the Assistant Secretary’s decision 
unlawfully revoked federal recognition of Muwekma was barred 
by the statute of limitations and, if jurisdiction exists to hear this 
claim, whether prior federal recognition of a group is sufficient, by 
itself, to compel contemporary federal acknowledgment. 

                                      
2 “Muwekma” is a name that the appellant first adopted in 1985. The 
term was not historically used to refer to this group. Documents in the 
record refer to the plaintiff-appellant as “Muwekma” but the historical 
Indian group as the “Verona Band” or “Ohlone.” 
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  2  

3. Whether Muwekma had any constitutionally protected property 
right that was revoked when the Assistant Secretary denied its 
petition and, if such a right exists, whether Muwekma was 
afforded due process of law. 

4. Whether the Department of the Interior (“Interior”) violated 
Muwekma’s constitutional right to equal protection when it did 
not reaffirm its tribal status outside of the regulatory process. 

STATEMENT OF THE CASE 

Muwekma is a group of individuals descended from Indians of the 

Verona Band or settlement at the Verona station in California. But this 

alone does not accord sovereign status and it does not create a 

government-to-government relationship with the United States. That is 

reserved for Indian tribes. An Indian tribe is not just a collection of 

people of Indian ancestry, but instead is an Indian group with a 

substantially continuous existence that has functioned as an 

autonomous entity throughout history. 

Congress has charged Interior with maintaining the list of 

federally recognized tribes. Some Indian tribes, for a variety of 

historical reasons, were not included on that list when it was first 

compiled in 1979. In carrying out its duty to maintain the list, Interior 

must distinguish between groups of individuals with Indian ancestors 

and Indian tribes that should be placed on the list and accorded the 
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  3  

rights and privileges of tribal status. The Federal Acknowledgment 

Regulations provide a mechanism for groups seeking acknowledgment 

to present their evidence and contain seven mandatory criteria for 

evaluating a group’s status. This process is extremely fact intensive. 

Each group’s history is unique and the circumstances that lead to 

acknowledgment or a decision not to acknowledge are also unique. 

Muwekma submitted a petition for federal acknowledgment. After 

a thorough consideration of all the evidence presented by Muwekma, 

including multiple rounds of technical assistance from Interior staff, the 

Assistant Secretary reasonably denied Muwekma federal 

acknowledgment because Muwekma did not demonstrate by a 

reasonable likelihood that it met three of the seven mandatory criteria. 

Muwekma did not demonstrate that it had been identified as an 

American Indian entity on a substantially continuous basis, that it was 

a distinct community at present, or that it exercised political influence 

or authority over its members. Indeed, the record showed that 

Muwekma was not identified as an Indian entity at any time between 

1927 and 1965, it had only loose social ties among members that were 

based primarily on family rather than tribal connections, and that, even 
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in modern times, Muwekma could not demonstrate political authority, 

with decisions for the groups made unilaterally by a small number of 

individuals. 

STATEMENT OF FACTS 

I. STATUTORY AND REGULATORY BACKGROUND 

A. The legal significance of federal acknowledgment of 
Indian tribes. 

Federal acknowledgment of an Indian tribe establishes a 

government-to-government relationship with the United States, 

acknowledges the tribe’s powers and immunities, and is a prerequisite 

to the protection, services, and benefits of the federal government 

available to Indian tribes. 25 C.F.R. § 83.2. This includes the right to 

exercise civil and criminal jurisdiction over its members, potential 

access to federal funding for health, education, and other social 

programs, and the potential to establish casino gaming operations. Id. § 

83.12(c). 

In the early nineteenth century, Congress delegated broad 

authority over Indian tribes to the Executive branch, including the 

power to acknowledge tribes. 25 U.S.C. §§ 2, 9; Miami Nation of Indians 

of Indiana, Inc. v. Department of the Interior, 255 F.3d 342, 345 (7th 
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Cir. 2001), cert. denied, 534 U.S. 1129 (2002). The passage of the Indian 

Reorganization Act of 1934 necessitated a process for determining tribal 

status because it provided benefits to members of federally recognized 

Indian tribes and their descendants. Golden Hill Paugussett Tribe of 

Indians v. Weicker, 39 F.3d 51, 57 (2d Cir. 1994). Interior determined 

tribal status on an ad hoc basis from 1934 until 1978, when it 

established a uniform regulatory process for the review and approval of 

petitions for acknowledgment of Indian tribes. See 25 C.F.R. Part 83; 43 

Fed. Reg. 39,361 (1978); 59 Fed. Reg. 9,280 (1994) (revised). 

B. The federal acknowledgment regulations. 

The federal acknowledgment process or “Part 83 process,” 

determines which groups have existed continuously as Indian tribes 

and may therefore enjoy a government-to-government relationship with 

the United States. 25 C.F.R. § 83.2. The process does not create an 

Indian tribe; it acknowledges that a tribe has been in existence. Id. § 

83.3(a). Importantly, an Indian tribe is a political, not a racial, 

classification. Morton v. Mancari, 417 U.S. 535, 553 (1974). Under the 

federal acknowledgment regulations, a collection of persons of Indian 

ancestry is not a tribe unless the group and its ancestors are part of a 
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continuously existing political entity. 25 C.F.R. § 83.3(a), (c); United 

Tribe of Shawnee Indians v. United States, 253 F.3d 543, 548 (10th Cir. 

2001) (hereafter “Shawnee Indians”). 

Under the Part 83 regulations, Interior will acknowledge Indian 

groups that can establish a “substantially continuous tribal existence 

and which have functioned as autonomous entities throughout history 

until the present.” 25 C.F.R. § 83.3(a). Interior has established seven 

mandatory criteria that must be met: (a) identification “as an American 

Indian entity on a substantially continuous basis since 1900”; (b) “[a] 

predominant portion of the petitioning group comprises a distinct 

community and has existed as a community from historical times until 

the present”; (c) maintenance of “political influence or authority over its 

members as an autonomous entity from historical times until the 

present”; (d) a present governing document including membership 

criteria; (e) membership consisting of “individuals who descend from a 

historical Indian tribe or tribes which combined and functioned as a 

single autonomous political entity”; (f) membership “composed 

principally of persons who are not members of any acknowledged Indian 

tribe”; and (g) “[n]either the petitioner nor its members are the subject 
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of congressional legislation that has expressly terminated or forbidden 

the Federal relationship.” Id. § 83.7. 

1. The petitioning process. 

Due to the importance and permanence of acknowledgment, the 

Part 83 process is lengthy and thorough. A petitioning group has many 

opportunities to provide comments and supplement the evidence in 

support of its petition. The process also provides numerous 

opportunities for petitioning groups to receive technical assistance from 

Interior’s research staff and allows the staff, when necessary, to locate 

evidence. See Plt:Ex:46:1.3

A group seeking acknowledgment as an Indian tribe may initiate 

the Part 83 process by filing a petition or “letter of intent” with 

Interior’s Office of Federal Acknowledgment

 

4

                                      
3 Where applicable, record citations refer to the BATES stamped 
administrative record pagination. 

 (“OFA”) requesting 

acknowledgment. 25 C.F.R. § 83.4. The group must next submit 

“detailed, specific evidence” demonstrating that it meets all seven 

mandatory criteria. Id. § 83.6(a) & (d). Failure to meet any one of the 

4 During the evaluation of Muwekma’s petition this office was known as 
the Branch of Acknowledgment and Research. When the regulations 
were first adopted in 1978, the office was known as the Federal 
Acknowledgment Project. 

USCA Case #11-5328      Document #1376724      Filed: 06/01/2012      Page 19 of 98



  8  

criteria will result in a determination that the group is not entitled to a 

government-to-government relationship with the United States. Id. §§ 

83.6(c), 83.10(m). The petitioner bears the burden of providing evidence 

to meet the criteria. Id. §§ 83.5(c), 83.6(d). A criterion is “considered met 

if the available evidence establishes a reasonable likelihood of the 

validity of the facts relating to that criterion.” Id. § 83.6(d). Changes in 

the process promulgated in 1994 reduce the time period for which a 

petitioner must provide evidence if the petitioner can demonstrate 

previous federal acknowledgment. Id. § 83.8; 59 Fed. Reg. at 9280. 

Prior to active consideration of a petition, OFA conducts a 

preliminary review in order to provide technical assistance and give the 

petitioner an opportunity to supplement or revise the petition prior to 

active consideration. 25 C.F.R. § 83.10(b)(1). OFA notifies petitioners of 

obvious deficiencies or significant omissions and petitioners may 

withdraw the petition for further work or may supplement the petition. 

Id. § 83.10(b)(2). At this time, OFA also conducts a preliminary review 

of prior federal acknowledgment. Id. § 83.10(c). Petitioners may request 

a second technical review of materials submitted in response to the first 

technical review. Id. § 83.10(c)(1). 
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2. Evaluation of petitions. 

Petitions are placed on active consideration based on the date the 

petitions are complete and ready for evaluation. 25 C.F.R. § 83.10(d). 

Once a petition is placed on active consideration, it is evaluated by 

researchers from OFA who generally work in a team of three: a 

historian, a genealogist, and an anthropologist. See The Official 

Guidelines to the Federal Acknowledgment Regulations, Bureau of 

Indian Affairs, at 14 (Sept. 1997) (available at http://www.bia.gov/ 

WhoWeAre/AS-IA/OFA/OFAGuidelines/index.htm). The members of 

this team prepare reports setting forth the evidence submitted by the 

petitioner or third parties and any research conducted by the team 

members. The team members’ work is subject to extensive peer review 

within Interior. Id. at 16. At the end of this process, the team prepares 

a summary, which evaluates the evidence under the criteria and 

constitutes OFA’s recommendation to the Assistant Secretary. 25 C.F.R. 

§ 83.10(h). 

The Assistant Secretary, after review of the evidence and the 

summary, issues a proposed finding based on the administrative record. 

25 C.F.R. § 83.10(h). The petitioner and interested third parties are 
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then given time to respond to the proposed finding, submit additional 

documentation, and request an on-the-record meeting with the OFA 

team. Id. §§ 83.10(i) & (k). After reviewing and considering the 

responses, the Assistant Secretary issues a final determination either 

acknowledging the group as an Indian tribe or denying the petition. Id. 

§ 83.10(l)(2). 

Following the Assistant Secretary’s final determination, a 

petitioner or interested party may file a request for reconsideration 

with the Interior Board of Indian Appeals (“IBIA”), an independent 

administrative tribunal within the Office of Hearings and Appeals of 

Interior. 25 C.F.R. § 83.11. The IBIA, among other things, has the 

authority to order a hearing conducted by an administrative law judge 

if it determines that further inquiry is necessary to resolve a genuine 

issue of material fact or to otherwise augment the record. Id. 

§ 83.11(e)(4). 

II. FACTUAL BACKGROUND 

A. Muwekma’s Part 83 petition. 

Interior received a Muwekma’s letter of intent to petition for 

federal acknowledgment as an Indian tribe on May 9, 1989. Plt:Ex:7:7. 

Many of Muwekma’s members have a genealogical connection to two 
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Indian settlements that existed in the 1910’s on the east side of San 

Francisco Bay, identified as the “Verona Band.” Plt:Ex:6:9. Muwekma’s 

membership list identifies approximately 400 individuals. Plt:Ex:6:10. 

Muwekma completed a documented petition for acknowledgment 

on January 25, 1995. Plt:Ex:7:7; 25 C.F.R. §§ 83.4 & 83.6. Muwekma 

and OFA then conducted the iterative process of preparing the petition 

for consideration. 25 C.F.R. § 83.10(b)(1). Between 1995 and 2000, 

Muwekma submitted a series of exhibits in support of its petition. 

Plt:Ex:7:7. During this same time period, OFA provided technical 

assistance to Muwekma through numerous telephone conversations, a 

meeting at Interior in Washington, D.C., a visit by OFA staff to 

Muwekma’s office in San Jose, California, and two technical assistance 

letters (in 1996 and 1997). Plt:Ex:7:7. 

During this period OFA also considered whether Muwekma was 

eligible to rely on 25 C.F.R. § 83.8(b), which reduces the time period for 

which petitioners must provide evidence and streamlines the analysis of 

the criteria. Plt:Ex:7:7; 25 C.F.R. § 83.10(c). OFA made a preliminary 

conclusion that a “Verona Band” was acknowledged between 1914 and 

1927, when the federal government considered acquiring land for the 
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Band, although no acquisition occurred. Plt:Ex:47:1. As a result, 

Interior advised Muwekma that it would be evaluated under the federal 

acknowledgment regulations’ modified criteria set out in Section 83.8. 

Plt:Ex:47:2. That is, Muwekma was required to demonstrate its 

continuous existence as a group only from 1927 to the present. 

Plt:Ex:7:8. 

Interior placed Muwekma’s petition on the list of petitions ready 

for consideration on March 26, 1998. Plt:Ex:7:8; 25 C.F.R. § 83.10(d). On 

December 8, 1999, Muwekma filed suit in the United Stated District 

Court for the District of Columbia claiming, among other things, that 

the Assistant Secretary had violated the APA by unreasonably delaying 

action on its petition. Muwekma Tribe v. Babbitt, 133 F. Supp. 2d 42 

(D.D.C. 2001). Although the court agreed that Muwekma’s petition had 

been pending for less than two years, the court determined Interior had 

unreasonably delayed in considering the petition. Id. at 45 n.4 & 46. 

The district court entered an order setting forth certain deadlines 

regarding Muwekma’s petition which, over Interior’s objection, 

superseded and shortened the time periods established by 25 CFR Part 
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83. The court ordered the Assistant Secretary to issue a proposed 

finding regarding the petition on July 30, 2001. 

B. The proposed finding. 

On July 30, 2001, the Assistant Secretary signed the proposed 

finding stating that Muwekma did not meet certain criteria for federal 

acknowledgment. Plt:Ex:7; 66 Fed. Reg. 40712 (Aug. 3, 2001). The 

proposed finding concluded that Muwekma failed to provide sufficient 

evidence that it: a) had been identified as an American Indian entity on 

a substantially continuous basis since 1927; b) was a community at 

present; and c) exercised political influence or authority over its 

members since 1927. Plt:Ex:7:24, 30, & 44. The proposed finding 

determined that Muwekma had provided sufficient evidence concerning 

regulatory criteria (d) through (g). Id. at 47, 58, & 60. 

The proposed finding included a “Summary Under the Criteria for 

the Proposed Finding on the Ohlone/Costanoan Muwekma Tribe” and 

an accompanying “Description and Analysis of the Evidence.” Plt:Ex:7. 

These lengthy documents analyzed the evidence and explained the basis 

for the Assistant Secretary’s conclusion that Muwekma did not meet the 

regulatory criteria. Id.  
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C. The Final Determination. 

Muwekma then had an opportunity to review and respond to the 

proposed finding. Interior provided Muwekma with photocopies of 

records used for the proposed finding it did not already have and 

conducted an all day on-the-record technical assistance meeting 

between Muwekma and OFA staff. Plt:Ex:6:7–8; Def:Ex:2:1. Muwekma, 

which received two extensions of time to complete its comments, 

submitted its responses to the proposed finding.  

On September 6, 2002, the Assistant Secretary signed the 

“Summary Under the Criteria and Evidence for Final Determination 

against Federal Acknowledgment of the Muwekma Ohlone Tribe” 

(“Final Determination”). Plt:Ex:6:1; 67 Fed. Reg. 58631 (Sept. 17, 2002). 

The Final Determination was based on the Assistant Secretary’s review 

of the proposed finding, the comments submitted by Muwekma and 

members of the public, the transcript of the on-the-record meeting, the 

new evidence submitted by Muwekma and others, and additional 

documentation located by OFA. Plt:Ex:6:6. 

The Assistant Secretary concluded that Muwekma did not meet 

the regulatory requirements for federal acknowledgment. Plt:Ex:6:12. 
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Specifically, the Assistant Secretary concluded that Muwekma did not 

demonstrate by a reasonable likelihood that it: 1) had been identified as 

an American Indian entity on a substantially continuous basis since 

1927, Plt:Ex:6:49; 2) was a distinct community at present, Plt:Ex:6:104; 

and 3) exercised political influence or authority over its members since 

1927, Plt:Ex:6:143. The Summary provides detailed analysis of the 

evidence and discusses how this evidence was weighed and balanced. 

Plt:Ex:6. Muwekma did not request reconsideration of the Assistant 

Secretary’s final determination by the IBIA. 

D. The district court action. 

On June 6, 2003, Muwekma filed its complaint. The parties 

subsequently filed cross-motions for summary judgment. Muwekma 

argued, among other things, that the Final Determination was 

arbitrary and capricious under the APA, violated the due process 

guarantee, and violated the Equal Protection Clause by requiring that 

Muwekma proceed under the Part 83 acknowledgment procedures. 

Muwekma Ohlone Tribe v. Kempthorne, 452 F. Supp. 2d 105, 107 

(D.D.C. 2006). In particular, Muwekma argued that Interior had 

violated Muwekma’s right to Equal Protection under the law because 
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Interior had assessed whether to acknowledge Muwekma under the 

Part 83 acknowledgment process whereas Interior had reaffirmed and 

clarified the status of two other Indian tribes—the Ione Band of Miwok 

(“Ione”) and Lower Lake Rancheria of California (“Lower Lake”)—

without proceeding under Part 83. Id. at 110–11. 

The district court concluded that it lacked sufficient information 

about those decisions to resolve Muwekma’s equal protection and APA 

claims. Id. at 113. Accordingly, the court remanded to Interior for “the 

limited purpose of supplementing the administrative record” consistent 

with the court’s order. Id. at 125. Specifically, the court ordered that 

“the Department must provide a detailed explanation of the reasons for 

its refusal to waive the Part 83 procedures when evaluating 

Muwekma’s request for federal tribal recognition” in light of its decision 

to reaffirm the tribal status of Lower Lake and Ione. Id. at 124. 

In compliance with the court’s order, Interior filed an Explanation 

to Supplement the Administrative Record (“Supplement”) on November 

27, 2006 and a supplemental administrative record. In the Supplement, 

Interior responded to each of the points set forth by the district court. 

Docket:No.:55-1:1. It explained that Muwekma was not exempted from 
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the acknowledgment process because, unlike Ione and Lower Lake, it 

lacked evidence of a relationship with the federal government after 

1927 and had no long-standing governmental relationship with the 

United States. Docket:No.:55-1:6–7. 

On September 30, 2008, following issuance of the Supplement, the 

district court issued an order stating that the Supplement “seemingly 

cannot be reconciled with the Court’s September 21, 2006, 

memorandum opinion” because, in the court’s view, the previous order 

had settled the question of whether Muwekma was similarly situated to 

Lower Lake and Ione. Docket:No.:68:5 & 8. The parties filed 

supplemental memoranda on this issue and Interior argued that the 

court’s 2006 opinion did not definitively settle the question of whether 

the groups were similarly situated. 

On September 28, 2011, the district court issued its memorandum 

opinion upholding Interior’s Final Determination. Muwekma 2011, 813 

F. Supp. 2d at 199. In a lengthy and thoroughly reasoned opinion, the 

court concluded that 1) Muwekma’s unlawful termination claim was 

barred by the statute of limitations, id. at 190; 2) Interior properly 

considered the evidence and applied the correct standard in its Final 
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Determination, id. at 193–94; 3) Interior did not breach a fiduciary duty 

to Muwekma, id. at 195; 4) Muwekma had not established a violation of 

its due process rights because it could not show a property right in its 

prior acknowledgment, id. at 195–96; 5) Muwekma’s bias claim rested 

on a misinterpretation of the APA, id. at 196; and 6) Muwekma was not 

similarly situated to Ione or Lower Lake, id. at 196–99. With respect to 

this last holding, the court “acknowledge[d] that its September 30, 2008 

Order incorrectly represented the ruling in its September 21, 2006 

Memorandum Opinion” and “contrary to the Court’s observations in the 

September 30, 2008 Order, Interior was instructed on remand to 

address whether the several tribes were similarly situated, and it 

necessarily could make that assessment only by reviewing the record 

evidence.” Id. at 197. Having concluded that the Supplement complied 

with the September 21, 2006 order, the court found that 

The Department viewed its interactions with the Ione and 
Lower Lake tribes as evidence that the federal government 
dealt with these entities as tribes, and thus concluded that it 
was appropriate to acknowledge these tribes outside of the 
Part 83 process. Thus, the Department’s conclusion that 
Muwekma was not “similarly situated” to the Ione and 
Lower Lake must be upheld. 

Id. Muwekma appealed this decision to this Court. 
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STANDARD OF REVIEW 

This Court reviews the district court’s grant of summary judgment 

de novo, applying the same standard as the district court. Hendricks v. 

Geithner, 568 F.3d 1008, 1012 (D.C. Cir. 2009). Interior’s Final 

Determination is reviewed under the APA, which provides that a court 

may set aside final agency action if it is “arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 

706(2)(A). Review under the “arbitrary and capricious” standard is 

“highly deferential” and “presumes the agency’s action to be valid.” 

Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981). 

Under this standard the reviewing court may set aside the agency’s 

action only “if the agency has relied on factors which Congress has not 

intended it to consider, [has] entirely failed to consider an important 

aspect of the problem, [or has] offered an explanation for [that] decision 

that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of 

agency expertise.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. 

Ins. Co., 463 U.S. 29, 43 (1983). 
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Under the APA, the Court must limit its review of Interior’s 

factual conclusions to whether those conclusions are supported by 

“substantial evidence” in the administrative record. Under the APA’s 

arbitrary-and-capricious standard of review, “substantial evidence” is 

the most stringent standard that could apply to questions of evidentiary 

sufficiency for factual determinations. See Dickinson v. Zurko, 527 U.S. 

150, 164 (1999); Ass’n of Data Processing v. Board of Governors, 745 

F.2d 677, 683-684 (D.C. Cir. 1984). 

SUMMARY OF ARGUMENT 

1. Muwekma cannot show that it is an Indian tribe and its 

petition for acknowledgment was therefore reasonably denied. The 

evidence presented and gathered during the petition process 

demonstrated that Muwekma failed to meet three of the mandatory 

criteria: substantially continuous identification, distinct community, 

and political authority or influence. First, Muwekma produced no 

evidence that it was identified as an Indian entity for between 1927 and 

1965. For a brief period between 1965 and 1971 researchers for the 

American Indian Historical Society identified Muwekma as an Indian 

entity, but after 1971 there was again no evidence of external 
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identification until 1982. The Assistant Secretary reasonably 

determined this evidence did not show “substantially continuous 

existence.” 

Second, the Assistant Secretary reasonably found that Muwekma 

cannot show it is a distinct community at present. The evidence 

submitted by Muwekma to meet this criterion involved only a small 

number of Muwekma’s membership. No evidence suggested that a 

diverse segment of the membership participated in Muwekma’s 

activities or found its activities significant to their lives.  

Finally, Muwekma cannot show that it maintained political 

influence or authority over its members at any time, let alone from 1927 

until the present as required by the regulations. Prior to 1984, there 

was no evidence of an informal political process and evidence only of 

actions taken by members on behalf of close family, not a larger entity. 

After 1984, the evidence showed participation by only a small core 

group of individuals. There was insufficient evidence explaining how 

Muwekma formed the formal organization, adopted the constitution, or 

selected the chairwoman. In short, there was no evidence that the 

general membership were involved in or concerned about the political 
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structure of Muwekma. The Assistant Secretary reasonably concluded 

Muwekma had not made the necessary showing. 

2. Muwekma’s claim that the Final Determination withdrew its 

federal recognition is both barred by the statute of limitations and 

incorrect. Muwekma could have filed and maintained such a suit at any 

time after 1927 and certainly by 1979 when Interior published the list 

of federally recognized tribes and did not include it. By the time 

Muwekma first contacted Interior in 1989 to initiate the Part 83 

process, the six year statute of limitations on this claim had expired. 

Furthermore, simply because a group was recognized as an Indian 

tribe in the past does not mean it is currently a tribe. This is directly 

contrary to the Part 83 regulations, which have repeatedly emphasized 

that the touchstone for acknowledgment is continuous existence, not 

previous recognition. Prior recognition does not automatically confer 

contemporary sovereign status. 

3. Muwekma’s due process claim fails both because Interior’s 

decision deprived it of no property and because the procedures afforded 

met the due process requirements. It is well established that before a 

plaintiff can sustain a due process challenge it must show it has been 
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deprived of a protected interest in property. Muwekma cannot point to 

any benefit or service that was cut off by the Final Determination and 

its claim fails for this reason. 

In any event, Muwekma received due process. It had opportunities 

to work with Interior staff, review and respond to the proposed finding, 

and receive technical assistance. Muwekma could have sought review 

by the IBIA, but did not pursue this remedy. Furthermore, Muwekma’s 

petition received an unbiased evaluation. Muwekma’s APA claim fails 

because the provision it relies on applies only to adjudications. Its 

constitutional claim fails because the Constitution does not require 

strict separation of functions, Muwekma has no evidence of 

“unconstitutional bias,” and because the Assistant Secretary, not the 

staff members that Muwekma attacks, was the decision maker and 

there are no allegations of bias as to him. 

4. Interior’s reaffirmation of Lower Lake and Ione and its 

decision not to reaffirm Muwekma is not a violation of the Equal 

Protection Clause. The three groups are not similarly situated. For both 

Lower Lake and Ione, Interior had evidence of interactions between the 

tribes and the federal government that demonstrated a pattern of 
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federal dealings indicating a longstanding government-to-government 

relationship with the United States. Muwekma had no evidence of 

interactions with the federal government after 1927. 

Furthermore, Interior’s different treatment of the groups had a 

rational basis. First, requiring Muwekma, a group seeking federal 

acknowledgment, to submit a Part 83 petition was consistent with 

Interior’s treatment of hundreds of groups since 1978. It is rational for 

Interior to require groups to demonstrate continuous existence because, 

if Interior simply based acknowledgment on lineal descent from a 

previously recognized tribe as Muwekma urges, tribal recognition could 

cease being a political classification and become an impermissible racial 

classification. It was rational for the Assistant Secretary to decline to 

reaffirm a group whose claim rested only on prior recognition. 

ARGUMENT 

I. THE ASSISTANT SECRETARY CORRECTLY FOUND THAT MUWEKMA 
DID NOT MEET THE REGULATORY REQUIREMENTS FOR FEDERAL 
ACKNOWLEDGMENT. 

The Assistant Secretary’s Final Determination not to acknowledge 

Muwekma as an Indian tribe should be upheld because its conclusions 

are supported by substantial evidence and reflect a reasonable 

application of the governing regulations to the facts found. Muwekma 
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makes no effort to demonstrate that it meets criteria in 25 C.F.R. § 

83.7(a), (b) & (c). Opening Br. 54–58. It argues that Interior applied 

incorrect standards, but it never explains why the evidence 

demonstrated that it met the regulatory criteria. Id. Indeed, Muwekma 

has not organized its discussion of the evidence it believes supports its 

petition under the regulatory framework, and it is not clear what 

evidence it believes applies to each criteria. Opening Br. 8–12. 

A. The Assistant Secretary Properly Concluded that 
Muwekma Did Not Meet Mandatory Criterion 83.7(a), 
“Identification on a Substantially Continuous Basis.” 

 To meet criterion 83.7(a), a petitioner must demonstrate that it 

“has been identified as an American Indian entity on a substantially 

continuous basis since 1900.” 25 C.F.R. § 83.7(a). The criterion requires 

external identification; evidence of identification made by the petitioner 

or its members is not sufficient. Id. § 83.7(a)(1). Identification can be 

made by federal, state, or local governments, but that is not necessary. 

Id. Identification by scholars, in newspapers or books, or by Indian 

organizations are also evidence of external identification. Id. 

Interior found that Muwekma was identified as an Indian entity 

by researchers for the American Indian Historical Society between 1965 
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and 1971, and then again from 1982 to the present. Plt:Ex:6:50. But, 

the record shows that for nearly four decades, from 1927 until 1965, no 

external group or individual identified Muwekma as an Indian entity. 

Plt:Ex:6:50. This significant evidentiary gap more than supported the 

finding that Muwekma had not been identified on a “substantially 

continuous basis.” 

The evidence offered by Muwekma for this time period was simply 

insufficient to establish a “reasonable likelihood” that it met the 

requirements of criterion (a). 25 C.F.R. § 83.6(d). Muwekma pointed 

only to two types of evidence for this time period—some individuals 

submitted applications under the California Claims Act and three 

individuals briefly attended Bureau of Indian Affairs’ (“BIA”) schools. 

The Assistant Secretary reasonably concluded that this evidence merely 

provides some evidence that some of Muwekma’s members’ ancestors 

were identified as Indians during the relevant period. Neither provides 

evidence of identification of an Indian entity. Muwekma has not 

established that this conclusion was arbitrary and capricious. 
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1. California Claims Act 

First, Muwekma points to evidence that its members submitted 

applications for benefits under the “California Claims Act.” Opening Br. 

9, 11, 39. The Assistant Secretary thoroughly examined this evidence in 

the Proposed Finding and Final Determination of submissions under 

the Act of May 18, 1928. Plt:Ex:6:20–29.  

The Assistant Secretary’s examination of the Act of 1928 and the 

subsequent claims application process, which resulted in the 1933 

“Census Roll of the Indians of California,” demonstrated that the claims 

process did not require tribal affiliation and approval of the applications 

did not constitute external identification. Plt:Ex:6:23. Instead, the 

claims process sought to identify “all Indians who were residing in the 

State of California on June 1, 1852, and their descendants now living in 

said State.” Plt:Ex:6:22 (quoting 25 U.S.C. § 651). The identified 

“Indians of California” would then be eligible to share in any judgment 

fund awarded in claims cases against the United States. Plt:Ex:6:20–21; 

25 U.S.C. § 652. 

The plain language of the Act did not require claimants to identify 

present tribal affiliation; it sought to identify claimants based on their 
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descent from California Indians living in 1852. The Final 

Determination carefully explained that the application sought to 

identify nineteenth century tribal ancestry, not contemporary 

membership. Plt:Ex:6:22 Notably, two of the approved applications 

listed tribal name as “unknown.” Plt:Ex:6:22. As “an individual’s active 

tribal membership would not be unknown to him or her” the “evidence 

suggests that the applicants, and the BIA examiner, interpreted [the 

question] to inquire about the applicant’s historical tribal ancestry.” 

Plt:Ex:6:22–23. Although Muwekma argues that the BIA rejected 

applications that failed to show tribal membership, Opening Br. 11 

n.23, the evidence showed that the applications Muwekma pointed to as 

examples of this practice were rejected because of lack of California 

Indian ancestry, not tribal membership. Plt:Ex:6:24–25. 

2. BIA school attendance 

Muwekma also relies on records demonstrating that three 

individuals from two families briefly attended Bureau of Indian Affairs’ 

schools in the 1930’s and 1940’s. Opening Br. 11. The Assistant 

Secretary examined these records and found that they contained no 

information regarding tribal membership and no tribal certification or 
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endorsement. Plt:Ex:6:30–31. The applications provide tribal affiliation 

using only generic terms such as “Mission” that apply to many different 

Indian groups. Plt:Ex:6:30–31. The Assistant Secretary therefore 

reasonably concluded that the individuals were admitted to the schools 

based on their degree of Indian blood rather than their tribal 

affiliations.  

In a new argument not raised before the district court or the 

agency, Muwekma argues this evidence was “arbitrarily rejected” 

because Interior has considered evidence of attendance at BIA schools 

in a record of decision taking land into trust for the Cowlitz Indian 

Tribe and because Interior had sought information on school attendance 

when considering a request for federal recognition in 1973, before 

promulgation of Part 83. 5

                                      
5 The Cowlitz ROD was issued in December of 2010 and is not part of 
the administrative record or the district court’s record. Muwekma 
argues that the Court may take “judicial notice” of the document. In 
doing so, Muwekma seeks to circumvent Federal Rule of Appellate 
Procedure 10 through Federal Rule of Evidence 201(f). This attempt is 
improper and should be rejected. See Bd. of Miss. Levee Comm’rs v. 
Envtl. Prot. Agency, 674 F.3d 409, 417 n.4 (5th Cir. 2012). 

 Opening Br. 56–57; Record of Decision: Trust 

Acquisition of, and Reservation Proclamation for the 151.87-acre 

Cowlitz Parcel in Clark County, Washington, for the Cowlitz Indian 
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Tribe, U.S. Department of the Interior, Bureau of Indian Affairs (Dec. 

2010), available at http://www.bia.gov/idc/groups/mywcsp/documents/ 

text/idc012719.pdf (hereafter “Cowlitz ROD”). Both are irrelevant 

because in neither instance did Interior use race-based school admission 

as evidence of external identification of an Indian tribe, as Muwekma 

insists Interior should do here. As the Final Determination made clear, 

admission to such schools could be based on tribal affiliation or degree 

of Indian blood. Plt:Ex:6:30. In Muwekma’s case, the evidence simply 

indicated the latter. Plt:Ex:6:30. In any event, the Cowlitz ROD, which 

looked at whether the tribe was “under federal jurisdiction” in 1934, see 

Carcieri v. Salazar, 555 U.S. 379, 381 (2009), is not inconsistent with 

the Final Determination. The Cowlitz ROD, in considering a long and 

well-documented course of dealings between the tribe and the federal 

government, included evidence of a BIA Superintendent writing to an 

Indian boarding school to inquire as to the welfare of Cowlitz students. 

The letter explained that he was inquiring because the Cowlitz were 

under his jurisdiction. Cowlitz ROD at 99. Muwekma’s three individual 

applicants present circumstances different from those in Cowlitz.  
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The Assistant Secretary agreed that Muwekma provided sufficient 

evidence to satisfy the criterion in the years between 1965 and 1971 

based on evidence that two researchers for the American Indian 

Historical Society identified a contemporary Ohlone group between 

1965 and 1971. Plt:Ex:6:46. But after 1971, there was again no evidence 

of external identification until 1982. Plt:Ex:6:46–47; see infra at 39 

(summarizing absence of evidence of political existence at this time); 

see, e.g., Plt:Ex:7:39 (finding that “virtually no documents were 

submitted from the period of 1971 to 1984”). Much of the evidence that 

Muwekma relies on in its brief to demonstrate external identification 

arises out of the period after 1982. Opening Br. 11 n.24–27 & 12 n.28. 

But identification after 1982 is not sufficient to meet the criterion. 

Muwekma must demonstrate that it was identified as an Indian 

entity “on a substantially continuous basis.” 25 C.F.R. § 83.7(a). The 

record here demonstrates that it failed to meet this burden for nearly 

forty years and met it only for six years between 1927 and 1982. 

Muwekma provided some evidence that ancestors of its members were 

identified as Indians during that period, but Indian ancestry is not 
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enough to satisfy criterion (a) and does not provide the basis for a 

government-to-government relationship. 

B. The Assistant Secretary Properly Concluded that 
Muwekma Did Not Meet Mandatory Criterion 83.7(b), 
“Community.” 

The regulations require that a petitioner demonstrate that it 

“comprises a distinct community and has existed as a community from 

historical times until the present.” 25 C.F.R. § 83.7(b). In Muwekma’s 

case, the criterion was streamlined by section 83.8(d), and Muwekma 

needed only to show “that it comprises a distinct community at 

present.” Plt:Ex:6:50. “Community” means: 

Any group of people which can demonstrate that consistent 
interactions and significant social relationships exist within 
its membership and that its members are differentiated from 
and identified as distinct from nonmembers. Community 
must be understood in the context of the history, geography, 
culture and social organization of the group. 

25 C.F.R. § 83.1. The criterion is not just geographic proximity; it is 

evaluated by reference to specific evidence, enumerated in the 

regulations. Id. § 83.7(b)(1) & (2). The evidence accepted includes inter-

marriage within the group, residing in an exclusive community, distinct 

social institutions, a distinct language or religion, significant social 

relationships connecting the members, shared economic activity, and 
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“[c]ultural patterns shared among a significant portion of the group that 

are different from those of the non-Indian populations with whom it 

interacts.” Id. As explained below, the Assistant Secretary thoroughly 

reviewed all of the available evidence and reasonably concluded that a 

predominant portion of Muwekma’s members do not maintain a distinct 

community at present. Plt:Ex:6:105. 

1. Godparenting, adoptions, and fostering. 

Muwekma points to evidence of godparenting, adoptions, and 

fostering within its group as evidence of community. Opening Br. 9 

n.12. During the petition process, Muwekma submitted a survey 

regarding its members’ participation in such activities. Plt:Ex:6:52 & 

54–56. Only ten percent of the membership replied to the survey and 

their answers indicated that godparents were generally limited to close 

family and included non-Indian in-laws. Plt:Ex:6:52 & 54–56. The 

Assistant Secretary determined that godparenting did not encompass 

“most of the members” or connect various families. Plt:Ex:6:56; see 25 

C.F.R. § 83.7(b)(1)(iv). Nor was there evidence of godparenting 

“different from the non-Indian populations with whom Muwekma 

USCA Case #11-5328      Document #1376724      Filed: 06/01/2012      Page 45 of 98



  34  

interacts.” Plt:Ex:6:52; 25 C.F.R. § 83.7(b)(1)(vii). There was no evidence 

of contemporary adoptions or fostering. Plt:Ex:6:80. 

2. Social and economic interactions. 

The Assistant Secretary examined the evidence to determine if 

actual social interaction occurred among Muwekma’s members at 

present. The evidence showed that the patterns of interaction among 

Muwekma’s members were limited to a very small group of individuals. 

See Plt:Ex:6:30 (“Participation levels are low and the same small group 

of people are shown interacting repeatedly.”). 

Muwekma argues the establishment of the Ohlone Family 

Consulting Service demonstrates community. Opening Br. 10. The 

Assistant Secretary examined this evidence and found that the 

archaeological monitoring corporate entity “appears to have been a 

family-run firm under the direction of one woman and her close kin, 

rather than a non-profit arm or profit-making economic enterprise of 

the petitioner.” Plt:Ex:6:52. “After 1992, the evidence appears to show 

the small founding family of the firm bringing other relatives into the 

organization.” Plt:Ex:6:52. The evidence did not, however, show “that 

diverse segments of the membership participated equally in the group’s 
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activities and that a predominant portion of the membership found 

these activities significant to their lives, as required under the 

regulations.” Plt:Ex:6:52. 

3. Evidence of community. 

After the Proposed Finding, Muwekma submitted oral histories 

and additional documentary evidence. Plt:Ex:6:53. The additional 

evidence allowed the Assistant Secretary to observe that limited aspects 

of community lasted marginally until 1950. Plt:Ex:6:104. But the 

evidence submitted did not pertain to the present day. Plt:Ex:6:104. For 

example, many of the interviews, which were not conducted with a 

representative sample of Muwekma’s members, “tended to focus on 

events that occurred before 1971 and often before 1927.” Plt:Ex:6:53–54. 

In addition, the interviewees “did not discuss topics such as 

godparenting, religious orientations, reburial and archeological 

monitoring in the present day, which are the areas Muwekma asserts 

demonstrate community and the evolution and recent governance of 

Muwekma’s formal organization and other present day activities.” 

Plt:Ex:6:54. 
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Before this Court, Muwekma claims that it was arbitrary for 

Interior to fail to consider that, in 1989, members of the former Verona 

Band were still alive and that this alone should be sufficient to meet 

criterion (b). Opening Br. 58. Under the regulations, the mere existence 

of former members of an Indian tribe is not ipso facto evidence that the 

petitioning group has demonstrated that it comprises a distinct 

community at present. Muwekma does not explain how these 

individuals assist the group in meeting this criterion, and its argument 

is therefore unavailing. 

The Assistant Secretary examined family relationships, 

geographic location of membership, marriage within the group, 

socializing within the group, record keeping, funerals, baptism, social 

interaction, participation in tribal activities, and political functioning. 

Plt:Ex:6:56–106. None were sufficient to meet the requirements of the 

criterion. Based on the available evidence, the Assistant Secretary 

reasonably concluded that a predominant portion of Muwekma’s 

members do not maintain a distinct community at present. 

Plt:Ex:6:105. 
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C. The Assistant Secretary Properly Concluded that 
Muwekma Did Not Meet Mandatory Criterion 83.7(c), 
“Political Influence or Authority.” 

To meet the requirements of criterion 83.7(c), a petitioning group 

must show that it “has maintained political influence or authority over 

its members as an autonomous entity from historical times until the 

present.” 25 C.F.R. § 83.7(c). This criterion reflects that a favorable 

acknowledgment decision establishes a government-to government 

relationship with a pre-existing sovereign. See Miami Nation of Indians 

of Indiana, Inc. v. Babbitt, 112 F. Supp.2d 742, 749 (N.D. Ind. 2000). 

 The Assistant Secretary comprehensively evaluated the evidence 

Muwekma relied on for this criterion and reasonably concluded that it 

was insufficient to show political influence or authority. Plt:Ex:6:105–

44. The available evidence did not show the existence of informal 

political processes at any time, or a political process or relationship 

between leaders and followers within the current organization. 

Plt:Ex:6:144. Specifically, the Assistant Secretary found that before the 

1990’s the evidence showed only a “few sporadic actions” “on behalf of 

close family members, rather than on behalf of a larger entity, and that 

no informal political process for the group was shown to exist.” 
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Plt:Ex:6:106. “Since 1990, participation in the Muwekma’s activities has 

been mostly by a core group of 20 individuals, especially by five 

individuals from one extended family.” Plt:Ex:6:144. In short, the 

available evidence reflected the interests of individuals or families, not 

the more than 400 members as a whole. This evidence could not meet 

the requirements of Section 83.7(c).  

1. Historical evidence. 

 Muwekma raises several pieces of evidence that it says show 

“political authority throughout the period since 1927.” Opening Br. 9. 

The record shows that the Assistant Secretary carefully considered this 

evidence and reasonably concluded it was insufficient to meet the 

regulatory requirements. First, Muwekma points to evidence from the 

1930’s that “Tribal leaders organized the Muwekma people to prepare 

and submit applications for benefits under the California Claims Act.” 

Id. The Assistant Secretary examined this evidence and concluded that 

enrollment was organized family-by-family, with no direction from a 

leader on behalf of Ohlone descendants. Plt:Ex:6:83 & 115–16.  

Muwekma also asserts its members organized to preserve the 

Ohlone Cemetery. Opening Br. 9–10. The Assistant Secretary examined 
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this evidence and determined that “the Ohlone descendants informally 

came together in the mid-1960’s on an ad hoc basis around . . . the 

Ohlone cemetery’s condition and ownership.” Plt:Ex:6:120. But this 

example was insufficient to infer general patterns of communication or 

attributions of leadership. Plt:Ex:6:120. There was no evidence of 

continued meeting or activities after this brief period. Further, the 

evidence indicated that the cemetery became a divisive issue, which 

may have precluded further group activities and group organization 

until the 1980’s. Plt:Ex:6:119. See also Plt:Ex:6:84–92. As the Assistant 

Secretary concluded in the Final Determination, “the absence of 

information from about the period from 1971 to 1982 is a major 

weakness . . . because the existing evidence is insufficient to document 

group activities, if they occurred.” Plt:Ex:6:127 

2. Contemporary evidence. 

Muwekma asserts that it formally organized in 1984, Plt:Ex:6:134, 

but even after this date, it fails to satisfy the political influence or 

authority criterion. Muwekma’s first submissions to the Assistant 

Secretary did not describe how it had organized, chosen its leaders, or 

what organization or informal political process the new organization 
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replaced. Plt:Ex:7:40. The Assistant Secretary requested that 

Muwekma “describe in detail how your group was organized as a 

political entity, [and] who was involved in its organization.” Plt:Ex:6:40 

(quoting technical assistance letter of October 10, 1996). Muwekma, 

however, still did not provide sufficient description of the process by 

which it formed its formal organization in 1984 or adopted a 

constitution in 1991. Plt:Ex:6:141. For example, Muwekma did not 

provide evidence showing its members were concerned about 

membership standards, elections, leadership or other constitutional 

issues. Plt:Ex:6:136. Muwekma also did not provide evidence detailing 

the political process by which Ms. Rosemary Cambra became its 

chairwoman. Plt:Ex:6:134; Plt:Ex:7:41.  

Furthermore, the available evidence indicated that Muwekma’s 

chairwoman and a small circle of advisors (including non-Muwekma 

consultants and employees) made decisions without consulting 

members or Muwekma’s council. Plt:Ex:7:42. Accordingly, there was no 

evidence showing “political influence flowing back and forth between a 

predominant portion of the group’s members and the group’s leaders.” 

Plt:Ex:6:136. 
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Muwekma claims that the Ohlone Family Consulting Services 

(“OFCS”), operating since the early 1980’s, “served as a means for the 

Tribe to advance its objectives related to cultural resources.” Opening 

Br. 10. Contrary to Muwekma’s assertion: 

Between 1984 to 1992 . . . there was no evidence that anyone 
other than a tiny cadre of . . . family members and non-
Muwekma were working with OFCS. There was no evidence 
that a tribal entity was advising OFCS, directing their 
actions or profiting from their activities. To the contrary, 
some evidence indicated that other Ohlone alleged that 
Cambra represented only a handful of people, all close 
relatives. 

Plt:Ex:7:41 (emphasis added); see also Plt:Ex:6:138. Consequently, the 

available evidence showed that OFCS did not affect the lives of a 

predominant portion of Muwekma’s membership. Plt:Ex:6:138. 

Muwekma further asserts that its “leaders also worked on gathering 

historical information about the Muwekma people from mission 

records.” Opening Br. 10. But the citation provided discusses only Ms. 

Cambra’s personal efforts, which were at odds with other Ohlone 

descendants. Plt:Ex:6:128. 

Finally, Interior staff attempted to measure the participation of 

Muwekma’s membership in activities by creating a database of 

individuals mentioned in the submitted evidence. The data showed that 
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“[b]etween 1990 and 2001 . . . only 20 individuals (5 percent) of the 

entire membership were responsible for 805 (76 percent) of the 

documented instances of participation. Almost 75 percent of the group’s 

membership were never documented as participating in any group 

activity between 1990 and 2001.” Plt:Ex:6:140. In addition, the 

participants were generally close relatives, with five individuals from 

one family accounting for 45 percent of the documented participation. 

Plt:Ex:6:140. As the Assistant Secretary found, “[w]hile it is not 

unusual for, and indeed expected that, certain enthusiastic leaders and 

members may represent an important core group, that a high number of 

these intense actors come from a single family does not indicate 

widespread, significant participation of members.” Plt:Ex:6:140. 

D. The Assistant Secretary Properly Evaluated Muwekma’s 
Petition. 

Muwekma contends that the Assistant Secretary improperly 

required it to meet a decade-by-decade test for continuity and required 

“conclusive proof” to meet the regulatory criteria. Opening Br. 54. An 

examination of the administrative record and the Final Determination 

demonstrate that these charges are baseless. Muwekma bases its claim 

on excerpts from congressional testimony of a former Assistant 
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Secretary that does not discuss Muwekma or its petition (indeed, former 

Assistant Secretary Gover left Interior before it began active 

consideration of Muwekma’s petition). Id. Reference to the decision 

itself shows that it is replete with evidence that the Assistant Secretary 

explicitly evaluated Muwekma’s petition under the reasonable 

likelihood standard. See, e.g., Plt:Ex:6:19–20, 31, 45, 110. Likewise, 

nowhere is there evidence that Interior applied a decade-by-decade test. 

See Def:Ex:2:76–79 (explaining that while the regulations require 

“continuous existence” with no gaps, the amount of evidence required 

will vary based on its quality and consistency over time); Plt:Ex:6:47–48 

(discussing Muwekma’s argument that identification in each decade is 

sufficient). Muwekma failed to show it was identified as Indian entity 

for a period of forty years, a gap more than adequate to demonstrate it 

was not identified on a “substantially continuous basis.” 

Muwekma claims that, in contrast to Interior’s treatment of other 

petitioners, the Assistant Secretary failed to take into account historical 

circumstances that affected its ability to document its prior activities. 

Opening Br. 55. Muwekma does not explain what pre-1927 evidence 

was rejected or how pre-1927 materials could cure a forty-year gap in 
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external identification, its inability to show a community at present, or 

the lack of political authority at any time after 1927. Instead, Muwekma 

points to the proposed finding for federal acknowledgment of the San 

Juan Southern Paiute Tribe, which Muwekma claims “excused” the 

tribe’s “administrative obscurity” based on past hardships. Opening Br. 

55. But that same decision also noted that “the confusion over the tribal 

status appears to have been exhibited only by the U.S. Government . . . 

since numerous ethnographic studies . . . clearly established a distinct 

Paiute cultural structure and a cohesive San Juan Paiute polity.” 

Plt:Ex:69:40. Muwekma has no evidence of this nature and its situation 

is not analogous. See Def:Ex:2:68–76 (providing advice on how to use 

other acknowledgment decisions as precedent in Muwekma’s petition). 

The above discussion shows that the Assistant Secretary carefully 

considered all of the available evidence. Interior “employs experts in the 

fields of history, anthropology and [genealogy], to aid in determining 

tribal recognition.” James v. U.S. Dept. of Health and Human Serv., 824 

F.2d 1132, 1138 (D.C. Cir. 1987). “The judiciary has historically 

deferred to executive and legislative determinations of tribal 

recognition” and such deference is warranted here where the record 
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shows that the Assistant Secretary, with assistance from expert staff, 

carefully and thoroughly considered all the evidence and reached 

factual conclusions supported by that evidence. Western Shoshone 

Business Council v. Babbitt, 1 F.3d 1052, 1057 (10th Cir. 1993). 

II. THE ASSISTANT SECRETARY PROPERLY REQUIRED MUWEKMA TO 
PETITION UNDER THE PART 83 PROCESS. 

Muwekma makes a number of collateral attacks on the federal 

acknowledgment process, Interior, and its staff. But, as explained 

below, Interior properly and legitimately applied its regulatory process. 

Muwekma’s allegations should not distract from the merits of the 

Assistant Secretary’s Final Determination that found Muwekma could 

not meet the mandatory criteria necessary to be recognized as a 

sovereign and enter into a government-to-government relationship with 

the United States. 

A. The Final Determination not to acknowledge Muwekma 
was not a decision to withdraw recognition from an 
existing tribe. 

Muwekma claims that the Final Determination acted as a decision 

to withdraw federal recognition from Muwekma. This claim should be 

rejected both because it is barred by the statute of limitations and 

because it is wrong. 
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1. Muwekma’s “withdrawal” claim expired long ago. 

“[E]very civil action commenced against the United States shall be 

barred unless the complaint is filed within six years after the right of 

action first accrues.” 28 U.S.C. § 2401(a). Section 2401(a) “is a condition 

on the waiver of sovereign immunity, and [the Court is] obliged to 

construe such waivers strictly.” Spannaus v. U.S. Dep’t of Justice, 824 

F.2d 52, 60 (D.C. Cir. 1987); see also P & V Enters. v. U.S. Army Corps 

of Eng’rs, 516 F.3d 1021, 1026 (D.C. Cir. 2008). “A cause of action 

against an administrative agency ‘first accrues,’ within the meaning of 

§ 2401(a), as soon as (but not before) the person challenging the agency 

action can institute and maintain a suit in court.” Spannaus, 824 F.2d 

at 56-57.  

Muwekma could have discovered the facts underlying its 

withdrawal claim and brought suit at any time after 1927 and certainly 

by 1979. As the district court explained, there are three possible events 

that triggered the running of the statute of limitations: 

(1) in 1927, when the Muwekma contends that ‘the 
Department provided it with only a fraction of the federal 
funding and services allocated to Indian tribes; (2) in 1979, 
when the Muwekma was not listed on the Federal Register 
list of entities recognized by the Secretary of Interior as a 
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tribe; and (3) in 1989, when the Muwekma filed its petition 
for federal acknowledgment. 

Muwekma 2011, 813 F. Supp. 2d at 191 (citations and alterations 

omitted).  

 Before this Court, Muwekma does not deny that facts were 

available to support its claim at least by 1989. Instead, it raises a new 

argument not made before the district court that the statute of 

limitations does not apply because of the administrative exhaustion 

doctrine. Opening Br. 26. But Muwekma ignores that its claim expired 

long before it sent its letter to Interior in 1989. As explained above, the 

record shows no evidence of a government-to-government relationship 

after 1927. Facts supporting Muwekma’s wrongful termination claim 

were therefore available at that time. See Miami Nation of Indians of 

Indiana, Inc. v. Lujan, 832 F. Supp. 253, 255 (N.D. Ind. 1993); Felter v. 

Kempthorne, 473 F.3d 1255, 1259 (D.C. Cir. 2007). Muwekma’s claim 

expired long before the Part 83 regulations were even enacted. 

Muwekma’s claim certainly accrued no later than 1979. The 

Department published a list of federally recognized tribes on February 

6, 1979. 44 Fed. Reg. 7235 (Jan. 31, 1979). That list did not include 

Muwekma. Congress has instructed that (subject to exceptions not 
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relevant here) publication in the Federal Register must be considered 

“sufficient to give notice of [its] contents” to “a person subject to or 

affected by it.” 44 U.S.C. § 1507. In addition, after promulgating the 

Part 83 requirements, Interior attempted to locate Indian groups and 

inform them of the opportunity to petition for acknowledgment. 

Def:Ex:4:33. This effort, which included outreach to the California 

Inter-Tribal Council, was extremely successful, reaching over 173 

unacknowledged Indian groups and resulting in seventy-one petitions. 

Def:Ex:4:34 & 39. Muwekma could have discovered that it was not 

acknowledged by Interior in 1979, yet it did not contact Interior until 

1989. Accordingly, the letter Muwekma claims tolled the statute of 

limitations was not sent until after the limitations period had expired. 

Muwekma’s claim accrued in the early part of the twentieth 

century and it was certainly fixed by 1979, when the list of entities 

recognized by the Secretary of the Interior as a tribe was published. 

Muwekma’s complaint, filed on June 6, 2003, is outside the six year 

statute of limitations set forth in Section 2401(a) and its claim alleging 

an unlawful withdrawal of its recognition is barred. 
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2. The Final Determination did not withdraw 
recognition. 

In any event, Muwekma’s claim fails on the merits. Muwekma 

argues that Interior had no authority to evaluate its petition under the 

Part 83 process because “[o]nce a tribe establishes that it was 

previously recognized . . . then Interior by law may not reach an adverse 

determination under Part 83 and thereby terminate the tribe.” Opening 

Br. 25. A group cannot circumvent the Part 83 process by arguing that 

it had previously been recognized, and a group can be acknowledged 

only on the basis of continuous tribal existence, not just a past one.  

Under Muwekma’s theory, descendants of a once-recognized 

Indian entity must always be federally acknowledged and accorded 

government-to-government relations. Interior specifically rejected this 

approach in its 1994 revisions to the Part 83 regulations, explaining 

that its “position is, and has always been, that the essential 

requirement for acknowledgment is continuity of tribal existence rather 

than previous acknowledgment” and the regulations specifically provide 

for evaluation of groups that have a prior federal acknowledgment. 59 

Fed. Reg. at 9282. This Court previously affirmed Interior’s authority to 

issue federal acknowledgment regulations. James v. U.S. Dept. of 
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Health and Human Serv., 824 F.2d 1132, 1137 (D.C. Cir. 1987). Section 

83.8 was added to the Part 83 regulations to lessen the evidentiary 

burden on petitioning groups, but it does not provide an end run around 

the core requirement of the regulations—continuous existence as a 

tribal entity. 59 Fed. Reg. at 9280. “Determining whether a group of 

Indians exists as a tribe is a matter requiring . . . specialized agency 

expertise” and Interior should be permitted to exercise its expertise in 

making acknowledgment decisions. Shawnee Indians, 253 F.3d at 551. 

Muwekma’s argument has been roundly rejected by the federal 

courts. In James, this Court rejected a group’s attempt to circumvent 

the federal acknowledgment process. James, 824 F.2d at 1132. The 

plaintiffs in James maintained they did not have to petition under part 

83 because they were previously recognized. Id. at 1137. This Court 

found the argument “unpersuasive” and instructed the group to proceed 

through the regulatory process. Id. See also Burt Lake Band of Ottawa 

& Chippewa Indians v. Norton, 217 F. Supp. 2d 76, 79 (D.D.C. 2002) 

(“[H]istorical recognition by the Executive Branch does not allow a 

defendant to bypass BIA, even if the recognition occurred in a treaty.”).  
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In Indiana Miami, the Seventh Circuit held that Interior properly 

declined to acknowledge a tribe recognized in an 1854 treaty. 255 F.3d 

342, 350–51 (7th Cir. 2001). The court explained that previously 

recognized tribes could cease to exist and therefore cannot be 

acknowledged. Id. As explained by the court, 

Probably by 1940 and certainly by 1992, the Miami Nation 
had ceased to be a tribe in any reasonable sense. It had no 
structure. It was a group of people united by nothing more 
than common descent, with no territory, no significant 
governance, and only the loosest of social ties. . . . The 
federal benefits for the sake of which recognition is sought 
are extended to tribes, not to individuals, so if there is no 
tribe, for whatever reason, there is nothing to recognize. . . . 
Recognition in such a case would merely confer windfalls on 
the members of a nonexistent entity. 

Id. (citations omitted). Muwekma claims that Miami’s holding that 

tribes can cease to exist over time has not been followed by any other 

court. Opening Br. 29. But, as the cases cited here make clear, courts 

have repeatedly reaffirmed that previous federal recognition does not 

automatically confer contemporary tribal status.  

The Tenth Circuit has also recognized that descent from a 

previously recognized Indian tribe is insufficient to compel 

acknowledgment. In Shawnee Indians, the plaintiff argued, as 

Muwekma argues here, that “because the Shawnee tribe was recognized 
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as a tribal entity by Congress in the 1854 Treaty and by the Supreme 

Court . . . , the BIA acted outside the limits on its authority by refusing 

to list [it] as a recognized tribe, which effectively terminated its existing 

recognition.” 253 F.3d at 548. The Tenth Circuit rejected that 

argument, explaining that although the plaintiff may have established 

that an “ancestor was a member of the Shawnee tribe . . . it says 

nothing about whether [the plaintiff] has maintained its identity with 

the Shawnee tribe and has continued to exercise that tribe’s sovereign 

authority up to the present day.” Id. at 548. The court concluded the 

plaintiff must petition under Part 83. Id. at 551. 

Similarly, in United States v. Washington, when unrecognized 

Indian groups sought to intervene in a suit brought by the United 

States to enforce treaty rights, the Ninth Circuit rejected the argument 

that “because their ancestors belonged to treaty tribes, the appellants 

benefitted from a presumption of continuing existence.” 641 F.2d 1368, 

1374 (9th Cir. 1981). The court explained that “[t]o warrant special 

treatment, tribes must survive as distinct communities.” Id. at 1373. 

As the case law demonstrates, prior recognition does not accord 

Indian groups special status and it does not provide an end run around 
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the Part 83 process. Even groups that were recognized in the past must 

show that they have continued to exist over time. Accordingly, Interior 

properly required Muwekma to petition under the Part 83 regulations. 

B. Muwekma received due process of law.6

The Final Determination did not deprive Muwekma of any 

constitutionally protected property. The decision therefore did not 

implicate the due process guarantee. In any event, Interior provided 

Muwekma an unbiased, detailed, and thorough evaluation, which met 

any due process requirements that could apply. 

 

1. The Final Determination did not deprive Muwekma of 
any constitutionally protected property. 

“The first inquiry in every due process challenge is whether the 

plaintiff has been deprived of a protected interest in ‘property’ or 

‘liberty.’” Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 59 (1999) 

(quoting U.S. Const., Amdt. 14). Here, Muwekma alleges it had a 

property right in the “services” and “financial benefits” afforded to 

federally recognized tribes and the Final Determination deprived it of 

                                      
6 Muwekma’s Brief begins with its arguments that it was denied due 
process of law and equal protection of law. We first address Muwekma’s 
other arguments before reaching the constitutional issues. Stillman v. 
CIA, 319 F.3d 546, 548 (D.C. Cir. 2003). 
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that property. Opening Br. 44. It maintains that the district court’s 

decision to the contrary was “ridiculous” because “it permits Interior to 

avoid providing claimants with due process by reaching a negative 

determination on their claim.” Id. 

Muwekma is wrong. The Final Determination did not deprive 

Muwekma of services or financial benefits, because the evidence showed 

Muwekma did not possess the necessary “legitimate claim of 

entitlement.” See C&E Serv., Inc. v. District of Columbia Water & Sewer 

Auth., 310 F.3d 197, 200 (D.C. Cir. 2002). “The Constitution’s 

‘procedural protection of property is a safeguard of the security of 

interests that a person has already acquired in specific benefits.’” Id. 

(quoting Board of Regents v. Roth, 408 U.S. 564, 576 (1972)). Instead of 

an unprecedented “Catch-22,” this is a well-established principle in due 

process jurisprudence: those who seek federal benefits do not have a 

property right in those benefits if they are unsuccessful in securing 

them. See Lyng v. Payne, 476 U.S. 926, 942 (1986) (“We have never held 

that applicants for benefits, as distinct from those already receiving 

them, have a legitimate claim of entitlement protected by the Due 

Process Clause of the Fifth or Fourteenth Amendment.”). With respect 

USCA Case #11-5328      Document #1376724      Filed: 06/01/2012      Page 66 of 98



  55  

to its due process claim, Muwekma is no different than any other 

unsuccessful applicant for federal benefits.  

Muwekma cannot show that it was deprived of already acquired 

benefits. Muwekma, which has petitioned for acknowledgment, is 

admittedly not already a recipient of the specific benefits and services 

that flow from acknowledgment. Muwekma makes no attempt to cite 

any specific benefits it or its members had been receiving that were 

terminated by the Final Determination. Muwekma is accordingly unlike 

the Samish in Greene v. Babbitt, 64 F.3d 1266, 1269 (9th Cir. 1995), 

where “individual Samish had received health and other benefits in the 

1970’s that were cut off by virtue of the lack of tribal recognition.” See 

also Indiana Miami, 887 F. Supp. at 1175 n.4 (distinguishing Greene). 

Muwekma hoped that it would receive the benefits and services that 

flow from federal acknowledgment, but its unilateral expectations did 

not create a constitutionally protected property interest and its due 

process claim fails for that reason. Roth, 408 U.S. at 577. 

2. The Part 83 process provides due process of law. 

Even if the due process guarantee applied to Muwekma’s 

acknowledgment petition, the processes afforded to it more than passed 
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constitutional muster. Muwekma alleges it was owed a judicial-style 

evidentiary hearing, including the opportunity to cross-examine 

Interior’s staff members, with, presumably, the Assistant Secretary 

(“the Department’s decision-maker”) overseeing the proceedings as a 

judge would. Opening Br. 49. Due process does not require this type of 

proceeding and, in any event, Muwekma did not pursue the available 

IBIA process through which it might have obtained a formal 

adjudication before an Administrative Law Judge. 

Due process is flexible; it is not a rigid technical conception. Lepre 

v. Dep’t of Labor, 275 F.3d 59, 69 (D.C. Cir. 2001). “The essential 

requirements of due process . . . are notice and an opportunity to 

respond” and does not always require a full administrative hearing. 

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985). Here 

Muwekma received two technical assistance letters advising it of 

deficiencies in its petition and evidentiary submissions. Plt:Ex:6:6. It 

had opportunities to speak with Interior staff, both on the phone and in 

person. Plt:Ex:7:7. Muwekma had an opportunity to review and respond 

to a detailed and comprehensive proposed finding setting forth the 

Assistant Secretary’s rationale. Plt:Ex:7:1–266. Interior staff continued 
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providing extensive technical assistance after the proposed finding, 

including ensuring Muwekma had copies all non-confidential 

documents used to prepare the proposed finding. Plt:Ex:6:7.  

Importantly, Muwekma had a formal meeting with Interior staff 

members during which it asked questions about the proposed finding 

and the evidence. Def:Ex:2:1–204. At the meeting, Muwekma, 

represented by the chairwoman, its attorney, its ethno-historian, its 

genealogist, and other members, had a more than adequate opportunity 

to inquire into the reasoning, analyses, and factual bases for the 

proposed finding as documented by the more than 200 pages of 

transcript.  See, e.g., Def:Ex:2:105–06. Even a cursory glance at the 

transcript of the meeting shows that Muwekma had numerous 

opportunities to engage in dialogue with Interior’s experts and receive 

explanation of the findings regarding its petition. Interior staff 

members also suggested additional research avenues that Muwekma 

could pursue in order to satisfy its burden of proof and provided 

Muwekma with documents used in past acknowledgment cases. 

Muwekma complains that it did not have an opportunity to 

explain the evidence it submitted before the decision maker. Opening 
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Br. 49. Yet it submitted both a petition and a response to the proposed 

finding that did explain its views of the evidence. Plt:Ex:6:1. Those 

explanations were were considered by the Assistant Secretary in 

making his decision. Plt:Ex:6:1. Muwekma accordingly had an 

opportunity to explain the evidence and advocate for its position. 

Part 83 provides further procedural safeguards that Muwekma 

declined to use. Following the revisions to Part 83 in 1994, petitioners 

may seek reconsideration of the Assistant Secretary’s final 

determination with the IBIA. 25 C.F.R. § 83.11. The federal 

acknowledgment regulations allow petitioners to allege and explain 

evidentiary problems in the Final Determination. Id. § 83.11(d). 

Moreover, the reconsideration process also allows the IBIA to order a 

hearing before an administrative law judge, if it determines that 

genuine issues of material fact exist or that the record needs 

augmentation. Id. § 83.11(e)(4). Finally, if a petitioner has alleged any 

grounds for reconsideration outside those detailed in Section 83.11(d), 

the IBIA may send the request for reconsideration to the Secretary of 

the Interior. Id. § 83.11(f)(1),(2). The Secretary of the Interior then has 

the discretion to request that the Assistant Secretary reconsider the 
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final determination on any of the grounds alleged by the petitioner. Id. 

Muwekma did not avail itself of these processes. See Kremer v. 

Chemical Const. Corp., 456 U.S. 461, 485 (1982) (“The fact that 

[plaintiff] failed to avail himself of the full procedures provided . . . does 

not constitute a sign of their inadequacy.”). 

The Ninth Circuit’s decision in Greene does not alter this 

conclusion.  The decision under review in Greene was made before the 

1994 revisions. 64 F.3d at 1275. The court noted that “[t]he new 

regulations grant the Interior Board of Indian Appeals the authority to 

order hearings in the event it finds genuine issues of material fact.” Id. 

The Greene court did not indicate that these additional procedures 

would be insufficient. 

3. Muwekma’s petition received an unbiased evaluation. 

Muwekma contends that it was deprived of its constitutional due 

process rights and its rights under Section 554(d) because Interior’s 

staff allegedly was biased against it. These arguments fail for numerous 

reasons. First, Muwekma’s allegations regarding 5 U.S.C. § 554(d) are 

without merit because Section 554(d) does not apply here. “Section 554 

is entitled ‘Adjudications’ and, by its express terms, applies in cases of 
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‘Adjudication required by statute to be determined on the record after 

opportunity for an agency hearing.’” Hercules, Inc. v. Envtl. Prot. 

Agency, 598 F.2d 91, 117 (D.C. Cir. 1978) (quoting 5 U.S.C. § 554) 

(emphasis added). Muwekma has never identified a statute that would 

trigger Section 554’s application. See Sw. Airlines Co. v. Transp. Sec. 

Admin., 554 F.3d 1065, 1074 (D.C. Cir. 2009) (rejecting a claim under 

Section 554 when nothing in the relevant statutes required a hearing). 

In any event, the allegedly biased staff members that evaluated 

and assisted with Muwekma’s petition were not the decision maker in 

this case. That task fell to the Assistant Secretary, 25 C.F.R. § 

83.10(l)(2), and Muwekma has not pointed to any improper behavior or 

potential bias on the part of the Assistant Secretary. See 5 U.S.C. § 

554(d) (stating that its limitation apply to “[t]he employee who presides 

at the reception of evidence pursuant to section 556”). Muwekma’s 

reliance on Grolier Inc. v. F.T.C., 615 F.2d 1215 (9th Cir. 1980), is 

therefore misplaced. Grolier involved a former attorney advisor who 

refused to disqualify himself from serving as the decision-maker 

regarding a complaint issued by the FTC against the plaintiff. Id. The 

facts here are distinct. 
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Second, Muwekma offers nothing to substantiate its claim that 

“[t]he staff’s advocacy against the Tribe in Muwekma 2000 and 

Muwekma 2001 . . . resulted in unconstitutional bias.” Opening Br. 51–

52. The earlier litigation did not concern the merits of Muwekma’s 

petition; it addressed the timing of Interior’s consideration of 

Muwekma’s petition. It simply cannot be the case that staff members 

involved in a lawsuit brought by a plaintiff must thereafter be recused 

from any involvement in future decisions regarding that plaintiff. Such 

a rule would be unworkable. Muwekma’s claims of bias are unsupported 

and without merit. 

Furthermore, as this Court has recognized, constitutional due 

process does not usually require separation of functions. In Southwest 

Airlines, this Court “reject[ed] any due process requirement of 

separation of functions unless special circumstances indicate ‘that the 

risk of unfairness is intolerably high.’” 554 F.3d at 1074 (quoting 

Withrow v. Larkin, 421 U.S. 35, 58 (1975)). Here, like in Southwest 

Airlines, “the rare conditions rendering the agency’s procedures 

unconstitutional” are not present. Id. at 1074–75.  
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The absence of “the rare conditions” is clear because Muwekma’s 

allegations rest on nothing more than bald assertions without basis in 

the administrative record. Unable to find any evidence of bias or 

procedural error in Interior’s review of its petition, Muwekma singles 

out Mr. Scott Keep of the Office of the Solicitor by rehashing a contempt 

finding from 1996 in a completely different case involving a different 

group. Opening Br. 53 n.71. As we have repeatedly explained in this 

litigation, that court subsequently amended Greene v. Babbitt, 943 F. 

Supp. 1278, 1286 (W.D. Wash. 1996), to delete its finding that Mr. Keep 

was in contempt of court. Greene v. Babbitt, 1997 WL 33772604 (W.D. 

Wash. 1997). Additionally, Greene involved a substantially different 

factual scenario, including an adjudicatory hearing regarding the merits 

of the Samish Tribe’s petition for acknowledgment conducted before an 

administrative law judge, a circumstance not present here. 943 F. Supp. 

at 1282. The Supreme Court has long held that “the presumption of 

regularity supports the official acts of public officers, and in the absence 

of clear evidence to the contrary, courts presume that they have 

properly discharged their official duties.” United States v. Chemical 

Found., 272 U.S. 1, 14–15 (1926). That presumption should apply here. 
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C. Muwekma received equal protection of law. 

Muwekma maintains that its right to equal protection was 

violated when Interior required it to comply with Part 83 and did not 

simply reaffirm its tribal status. Opening Br. 30. It alleges that because 

Interior reaffirmed two other tribes—Lower Lake and Ione—outside the 

Part 83 process, Interior had an obligation to do the same for it. 

Muwekma asserts that its equal protection claim arises because 

Interior “subject[ed] Muwekma to the burdensome Part 83 process.” Id. 

at 21–22. But the Part 83 process is completed and the remedies 

Muwekma requests do not pertain to the allegedly excessive procedures. 

Instead Muwekma asks this Court for injunctive relief ordering Interior 

to place it on the list of federally recognized tribes. Id. This illustrates 

that Muwekma’s equal protection claim rests not on the fact that it was 

required to complete the Part 83 process, but that Ione and Lower Lake 

were reaffirmed while it was not. Because Muwekma cannot show it is 

similarly situated to Lower Lake or Ione, both of which had dealings 

with the federal government far beyond Muwekma’s, and because 

Interior had a rational basis for treating Muwekma differently than 

Lower Lake and Ione, Muwekma’s equal protection claim fails. 
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Muwekma does not allege that Interior’s actions have targeted a 

suspect class or burdened a fundamental right, so Muwekma’s equal 

protection claim must be reviewed under the highly deferential rational 

basis test. Tucker v. Branker, 142 F.3d 1294, 1300 (D.C. Cir. 1998). This 

Court has articulated “two essential elements of [a] ‘class of one’ equal 

protection claim: (1) disparate treatment of similarly situated parties 

(2) on no rational basis.” 3883 Connecticut LLC v. District of Columbia, 

336 F.3d 1068, 1075 (D.C. Cir. 2003). “[A] classification neither 

involving fundamental rights nor proceeding along suspect lines is 

accorded a strong presumption of validity. Such a classification cannot 

run afoul of the Equal Protection Clause if there is a rational 

relationship between the disparity of treatment and some legitimate 

governmental purpose.” Heller v. Doe by Doe, 509 U.S. 312, 319–20 

(1993) (citations omitted). 

1. The Court should consider all the information in the 
administrative record. 

The Court may rely on the further explanation provided by 

Interior in the Supplement, which was completed in compliance with 

the limited remand ordered by the district court. The proper remedy for 

a finding that a decision fails to supply a rationale for disparate 
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treatment of apparently similarly situated individuals is to do exactly 

what the district court did—remand to the agency for further 

proceedings. The cases Muwekma relies on illustrate this principle. In 

Westar Energy, Inc. v. FERC, 473 F.3d 1239, 1243 (D.C. Cir. 2007), 

Republic Airline, Inc. v. USDOT, 669 F.3d 296, 302 (D.C. Cir. 2012), 

Jicarilla Apache Nation v. U.S. Dept. of Interior, 613 F.3d 1112, 1121–

22 (D.C. Cir. 2010), and Verizon Telephone Co. v. FCC, 570 F.3d 294, 

296 (D.C. Cir. 2009), the Court returned the decision to the agency for 

further consideration and explanation. Muwekma has no support for 

the argument that courts should thereafter reject the rationale provided 

by the agency on remand as “post hoc.” See Verizon, 570 F.3d at 296 

(holding “the appropriate remedy in a case such as this is to remand for 

a reasoned explanation”). 

2. Muwekma is not similarly situated to Ione and Lower 
Lake. 

Interior has reaffirmed tribes outside the Part 83 process when 

the evidence demonstrated a pattern of federal dealings indicating a 

longstanding government-to-government relationship with the United 

States. Docket:No:55-1:3–4. See also Plt.:Supp:Ex:88:1 (explaining 

reaffirmation was appropriate because a “government-to-government 
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relationship continued”). In this case, Interior treated Muwekma 

“differently from Ione and Lower Lake because its situation was 

different from the situation of those two groups.” Docket:No:55-1:17. In 

the cases of Lower Lake and Ione, the Assistant Secretary found a 

longstanding governmental relationship as evidenced by the acquisition 

or attempted acquisition of trust lands for the tribes. Docket:No:55-1:3–

4. In contrast, Muwekma had no pattern of federal dealings showing an 

existing government-to-government relationship. 

Past recognition—Muwekma’s primary justification for its 

reaffirmation request—has never been sufficient for reaffirmation. 

Docket:No:55-1:12. Such a view would conflict both with the 

acknowledgment regulations, 25 C.F.R. § 83.3(a), and legal precedent, 

Washington, 641 F.2d at 1373 (holding that to be recognized as the 

successor tribe, group members must be lineal descendants of the 

historical tribe and must have maintained tribal relations.). To be 

reaffirmed outside the Part 83 process, a group must have evidence of 

an enduring government-to-government relationship. 
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The Assistant Secretary’s reaffirmation of Ione and Lower Lake 

was supported by a pattern of federal dealings with both groups. 7

                                      
7 Muwekma also relies on a letter from the Assistant Secretary 
reaffirming the Tejon Indian Tribe (“Tejon”). Opening Br. 35. Like the 
Cowlitz ROD, the Tejon reaffirmation letter is outside the record and 
should be disregarded. To the extent the Court considers the letter, it 
should also consider Interior’s stated rationale for the reaffirmation. 
Interior explained that, like Ione and Lower Lake, reaffirmation of 
Tejon was justified by a continuing relationship between it and the 
United States as evidenced by the United States’ efforts to procure land 
for the tribe and recognition of Tejon’s tribal status as late as 1962. 
Letter from Assistant Secretary Echohawk to the Honorable Doc 
Hastings, April 15, 2012, available at http://www.bia.gov/cs/groups/ 
public/documents/text/idc-018480.pdf. 

 

Lower Lake’s reaffirmation was based on repeated interactions with the 

federal government regarding its communal interest in land. The 

United States actually purchased land for the tribe in 1916 and sought 

to purchase more on several occasions though the 1930’s. Docket:No:55-

1:7; Plt:Supp:Ex:116:3. This land was held in trust by the United States 

until legislation authorized its sale in 1956. Docket:No:55-1:7. Lower 

Lake had numerous instances of interactions with the federal 

government, including Congress and the executive branch. 

Docket:No:55-1:7; Plt:Supp:Ex:116:3; H.R. Rep. No. 2503, at 525, 526, 

and 914 (1953). Also, in 1953, the BIA consulted with Indians living on 

the Lower Lake Rancheria regarding a proposed bill to sell this land. 
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Docket:No:55-1:7; Plt:Supp:Ex:116:4. In 1980, BIA considered including 

Lower Lake on the list of federally recognized tribes. Docket:No:55-1:7; 

Def:Supp:Ex:191:3. In contrast, the United States never acquired land 

for Muwekma nor did it consider placing Muwekma on the list of 

federally recognized tribes. 

The decision to reaffirm the status of Ione was based on “a 

relationship between the Ione Band and the United States [that] 

continued to exist until the 1970’s and that creation of a continuing 

trust relationship was contemplated at that time.” Docket:No:55-1:4. 

Throughout the 1910’s and 1920’s, the United States made extensive 

efforts to purchase land for Ione. Docket:No:55-1:7. See, e.g., 

Def:Supp:Ex:12:1–28; Def:Supp:Ex:17:1–60; Def:Supp:Ex:20:1–3; 

Def:Supp:Ex:23:1–34; Def:Supp:Ex:31:1–9; Def:Supp:Ex:33:1–59. 

Contacts between the United States and Ione about the purchase of 

land were documented in the 1930’s, 1940’s, and 1970’s. Id. at 7–8. See, 

e.g., Def:Supp:Ex:125:1–5; Def:Supp:Ex:46:1–3; Def:Supp:Ex:52:1–5; 

Def:Supp:Ex:52:1–5 Plt:Supp:Ex:112:2. In 1972, the California Rural 

Indian Land Project contacted the Commissioner of Indian Affairs and 
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requested that the United States accept title to a forty-acre tract of land 

and hold it in trust for Ione. Docket:No:55-1:8; Def:Supp:Ex:62:1–14. 

Importantly, also in 1972, Commissioner of Indian Affairs Louis 

Bruce agreed to accept land to be held in trust for the band. 

Docket:No:55-1:4; Def:Supp:Ex:63:1–4. Because the Commissioner 

agreed to accept land into trust, there is reason to conclude that the 

Commissioner believed he was dealing with Ione as a federally 

recognized tribe. Docket:No:55-1:4; Plt:Supp:Ex:119:3. The land was 

never acquired for Ione, but the Assistant Secretary’s reaffirmation 

carried out the policy announced in Commissioner Bruce’s letter. 

Plt:Supp:Ex:88:1. In contrast, the United States made no effort to 

acquire land for Muwekma and there were no contacts between 

Muwekma and the federal government in the 1970’s that suggest a 

trust relationship. 

The Assistant Secretary considered whether Muwekma qualified 

for reaffirmation, at the request of Muwekma’s counsel, on numerous 

occasions. Docket:No:55-1:12–13. The Assistant Secretary, however, 

never made the finding that Muwekma had a pattern of federal 

dealings or a longstanding governmental relationship. In 1936 and 1940 
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ancestors of Muwekma’s member contacted Interior, but were told they 

did not have “ward status” and did not qualify for federal assistance. 

Def:Supp:Ex:49:1; Def:Supp:Ex:50:1. Unlike Lower Lake and Ione, 

Muwekma’s relationship with the United States ended far in the past. 

“There is no evidence . . . that a Muwekma group had a relationship 

with the federal government at any time after 1927.” Docket:No:55-1:6 

(emphasis added). 

Even the 1927 relationship between Muwekma and the federal 

government was very limited. Interior placed the Verona Band on lists 

to be considered for purchase of land, but recommended against 

pursuing the land purchase. Docket:No:55-1:11 (“The BIA’s temporary 

consideration of a Verona band for a land purchase thus began and 

ended with a report by a BIA agent in the field.”). “No Congressional 

act, appropriation, or approved agreement mentioned a Verona band.” 

Docket:No:55-1:11. As Interior explained: “In contrast to Lower Lake 

and Ione, which had trust lands, agreements, legislation, or 

consultation decades later than 1927, no similar examples for 

Muwekma exist to provide a basis for concluding, or even contending, 

that any federal acknowledgment of Muwekma continued to exist.” 
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Docket:No:55-1:7. In marked contrast to Ione and Lower Lake, any 

federal dealings with a Verona entity or Muwekma ended half a century 

prior to the publication of the Federal Register list of entities recognized 

by the Secretary of Interior as a tribe. Docket:No:55-1:4. 

Muwekma nevertheless attempts to portray itself as similar to 

Lower Lake and Ione. Opening Br. 35–36. Muwekma’s alleged 

similarities, however, are based on a selective and partial comparison of 

factors similar to all groups residing in California. Muwekma cannot 

show that it was similarly situated because the histories of the three 

groups after the early 1900’s vary in substantive ways. 

3. Interior had a rational basis for not reaffirming 
Muwekma’s tribal status. 

Muwekma alleges it received “different treatment.” Opening Br. 

41. To the contrary, Muwekma was treated exactly like hundreds of 

other Indian entities seeking recognition. Since 1978, over 250  groups 

have begun the petition process, with eighty-four submitting completed 

petitions. See OFA, Brief Overview of OFA, available at 

http://www.bia.gov/WhoWeAre/AS-IA/OFA/index.htm. Interior has 

received letters of intent from seventy California tribes and at least 

eight groups claiming Ohlone or Coastanoan origins. 53 Fed. Reg. 

USCA Case #11-5328      Document #1376724      Filed: 06/01/2012      Page 83 of 98



  72  

40,274 (1988); 54 Fed. Reg. 29,948 (1989); 56 Fed. Reg. 57,196 (1991); 

57 Fed. Reg. 60,970 (1992); 58 Fed. Reg. 6,060 (1993); 60 Fed. Reg. 

8,132 (1995); 60 Fed. Reg. 8,128 (1995); 64 Fed. Reg. 67,585 (1999). At 

least five groups that were previously recognized have received final 

decisions on their Part 83 petitions. Docket:No:55-1:14. Evaluating 

Muwekma as a previously acknowledged group within the Part 83 

process was not a change in course, it was fully consistent with decades 

of agency practice. To the extent Interior had established a precedent, 

see Opening Br. 31, that precedent is to evaluate petitioners, including 

previously acknowledged groups, within the administrative process. 

Interior certainly had a rational basis for requiring Muwekma to 

submit a petition: to ensure that recognized tribal status is extended 

only to groups that can demonstrate continuous existence as a political 

entity. An Indian tribe is more than a group of individuals with the 

same Indian ancestors; it is a continuously existing political entity. If 

the Assistant Secretary acknowledged Muwekma merely on the grounds 

of its limited previous federal acknowledgment and its genealogical ties 

to the Verona Band, as Muwekma urges, that acknowledgment could 
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constitute an unconstitutional racial classification. See Morton v. 

Mancari, 417 U.S. 535, 537 (1974). 

Interior recognizes the important distinction between the 

permissible political classification of groups as Indian tribes and the 

unconstitutional racial classification of persons as Indians. 

Consequently, Interior requires that Indian groups must be able to 

demonstrate that they have continuously maintained tribal relations in 

order to be acknowledged. Indeed, Interior’s “position is, and has always 

been, that the essential requirement for acknowledgment is continuity 

of tribal existence rather than previous acknowledgment.” 59 Fed. Reg. 

at 9282. Because previous acknowledgment is not a basis for exemption 

from the Part 83 process, it was rational for the Assistant Secretary not 

to simply reaffirm Muwekma. 

III. IF THIS COURT REVERSES, THE PROPER REMEDY WOULD BE 
REMAND TO THE AGENCY. 

Muwekma suggests that if the Court should reverse the district 

court, the appropriate remedy would be to order Interior to “reaffirm 

Muwekma’s federal recognition.” Opening Br. 59. Muwekma’s 

suggestion should be disregarded. The Constitution vests in Congress 

plenary power over relations involving Indians. Article I, Section 8, cl. 

USCA Case #11-5328      Document #1376724      Filed: 06/01/2012      Page 85 of 98



  74  

3. Congress, in turn, has delegated to the Executive Branch 

management and regulation of Indian affairs. 25 U.S.C. §§ 2, 9; 43 

U.S.C. § 1457. Adoption of Muwekma’s proposed remedy would require 

this Court to perform Executive Branch duties in areas that call for the 

expert judgment of the agency. Accordingly, if this Court reverses the 

district court, remand to the Department for further evaluation would 

be the appropriate remedy in this case. 

CONCLUSION 

The federal defendants respectfully request that the Court affirm 

the district court. 
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Effective:[See Text Amendments]  
 
United States Code Annotated Currentness 

Title 25. Indians 
 Chapter 1. Bureau of Indian Affairs (Refs & Annos) 

 § 2. Duties of Commissioner 
 
The Commissioner of Indian Affairs shall, under the direction of the Secretary of the Interior, and agreeably to such 
regulations as the President may prescribe, have the management of all Indian affairs and of all matters arising out of 
Indian relations. 
 
CREDIT(S) 
 
(R.S. § 463.) 
 
Current through P.L. 112-104 (excluding P.L. 112-96 and 112-102) approved 4-2-12 
 
Westlaw. (C) 2012 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
 
END OF DOCUMENT 
 
 

Addendum 1
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Effective:[See Text Amendments]  
 
United States Code Annotated Currentness 

Title 25. Indians 
 Chapter 1. Bureau of Indian Affairs (Refs & Annos) 

 § 9. Regulations by President 
 
The President may prescribe such regulations as he may think fit for carrying into effect the various provisions of any 
act relating to Indian affairs, and for the settlement of the accounts of Indian affairs. 
 
CREDIT(S) 
 
(R.S. § 465.) 
 
Current through P.L. 112-104 (excluding P.L. 112-96 and 112-102) approved 4-2-12 
 
Westlaw. (C) 2012 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
United States Code Annotated Currentness 

Title 43. Public Lands (Refs & Annos) 
 Chapter 31. Department of the Interior (Refs & Annos) 

 § 1457. Duties of Secretary 
 
The Secretary of the Interior is charged with the supervision of public business relating to the following subjects and 
agencies: 
 
 1. Alaska Railroad. 
 
 2. Alaska Road Commission. 
 
 3. Bounty-lands. 
 
 4. Bureau of Land Management. 
 
 5. United States Bureau of Mines. 
 
 6. Bureau of Reclamation. 
 
 7. Division of Territories and Island Possessions. 
 
 8. Fish and Wildlife Service. 
 
 9. United States Geological Survey. 
 
 10. Indians. 
 
 11. National Park Service. 
 
 12. Petroleum conservation. 
 
 13. Public lands, including mines. 
 
CREDIT(S) 
 
(R.S. § 441; Mar. 3, 1879, c. 182, 20 Stat. 394; Jan. 12, 1895, c. 23, 28 Stat. 601; June 17, 1902, c. 1093, 32 Stat. 388; 
Feb. 14, 1903, c. 552, § 4, 32 Stat. 826; Mar. 4, 1911, c. 285, § 1, 36 Stat. 1422; July 1, 1916, c. 209, § 1, 39 Stat. 309; 
Aug. 25, 1916, c. 408, 39 Stat. 535; Ex. Ord. No. 3861, eff. June 8, 1923; Ex. Ord. No. 4175, eff. Mar. 17, 1925; Ex. 
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Ord. No. 5398, eff. July 21, 1930; June 30, 1932, ch. 320, § 1, 47 Stat. 446; Ex. Ord. No. 6611, eff. Feb. 22, 1934; Ex. 
Ord. No. 6726, eff. May 29, 1934; June 28, 1934, c. 865, § 1, 48 Stat. 1269; 1939 Reorg. Plan No. I, § 201, eff. July 1, 
1939, 4 F.R. 2728, 53 Stat. 1424; 1939 Reorg. Plan No. II, § 4(e), (f), eff. July 1, 1939, 4 F.R. 2731, 53 Stat. 1433; 
1940 Reorg. Plan No. III, § 3, eff. June 30, 1940, 5 F.R. 2108, 54 Stat. 1232; 1940 Reorg. Plan No. IV, § 11, eff. June 
30, 1940, 5 F.R. 2422, 54 Stat. 1236; 1946 Reorg. Plan No. 3, § 403(a), eff. July 16, 1946, 11 F.R. 7876, 60 Stat. 1100; 
June 17, 1957, Pub.L. 85-56, Title XXII, § 2201(1), 71 Stat. 157; May 18, 1992, Pub.L. 102-285, § 10, 106 Stat. 171.) 
 
Current through P.L. 112-104 (excluding P.L. 112-96 and 112-102) approved 4-2-12 
 
Westlaw. (C) 2012 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
United States Code Annotated Currentness 

Title 44. Public Printing and Documents (Refs & Annos) 
 Chapter 15. Federal Register and Code of Federal Regulations (Refs & Annos) 

 § 1507. Filing document as constructive notice; publication in Federal Register as presumption of 
validity; judicial notice; citation 

 
A document required by section 1505(a) of this title to be published in the Federal Register is not valid as against a 
person who has not had actual knowledge of it until the duplicate originals or certified copies of the document have 
been filed with the Office of the Federal Register and a copy made available for public inspection as provided by 
section 1503 of this title. Unless otherwise specifically provided by statute, filing of a document, required or author-
ized to be published by section 1505 of this title, except in cases where notice by publication is insufficient in law, is 
sufficient to give notice of the contents of the document to a person subject to or affected by it. The publication in the 
Federal Register of a document creates a rebuttable presumption-- 
 

(1) that it was duly issued, prescribed, or promulgated; 
 

(2) that it was filed with the Office of the Federal Register and made available for public inspection at the day and 
hour stated in the printed notation; 

 
(3) that the copy contained in the Federal Register is a true copy of the original; and 

 
(4) that all requirements of this chapter and the regulations prescribed under it relative to the document have been 
complied with. 

 
The contents of the Federal Register shall be judicially noticed and without prejudice to any other mode of citation, 
may be cited by volume and page number. 
 
CREDIT(S) 
 
(Pub.L. 90-620, Oct. 22, 1968, 82 Stat. 1276.) 
 
Current through P.L. 112-104 (excluding P.L. 112-96 and 112-102) approved 4-2-12 
 
Westlaw. (C) 2012 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
 
END OF DOCUMENT 
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Union Calendar No. 790
82d Congress, 2d Session - ~ - - - House Report No. 2b03

REPORT

~}~jTH RESPECT TO

THE HOUSE RESOLUTION AUTHORIZING THE

COMMITTEE UN INTERIOR AND INSULAR

AFFAIRS TO CONDUCT AN INVEaTIGATION

OF THE BUREAU OF INDIAN Ak'FAIRS

PURSUANT TO H. RES. G98 (82d CONG.)

~~~ 7 ~;.

"~'+I ;',,

DECEMBER 15~ 1962.—Committed to the Committee of the Whole
House on the State of the Union and ordered to be printed

with illustrations

UNITED STATES

GOVERNMENT PRINTING OFFICE

~~ WASHINGTON 19b3

Addendum 6

USCA Case #11-5328      Document #1376724      Filed: 06/01/2012      Page 94 of 98



MATERIAL, LAWS, AND TREATIES AFFECTING} INDIANS 525

I. YIT ~~IVEIi INDIAN6 CLAIM FILED WITH TAF INDJAN CiLAIMS
CObibfISSION

Docket No. Clntmant
347 Pii,t Hiver I»dians, California. 1 CIAIIYI. Filed August 11 1951.

SELECTED REFEftENCE~ ON THE PIT RIVTR OR ACHOMAWI

(Including tt►e Achoma~~i proper and fhe Atsuge~vi)

liroei.~er, A. 1,, Handbook of the Indians of California, Bulletin of the
I3urca~tof Amc;ricau.Ethi~ology, Vol. LXXVIIT, pp. 30~-17. 1925,

:,lacgregor, Gordon. Report on the Pit Ri~~er I»dians of California. 1937.
35 pp. ~~Iimeo~;raphed. (Bureau of Jndinn Afl't~ir5.)

1~~lurdc~ck, George P, Ethnographic Bibliography of North America. 1941.
p. 42.

Yit~ukmiut
.f~.Il ESI[llri0 ~;COII]~ IOCtLt•('(~ OIl KOtZC~UC SOl2I1C~, AlASka. Pdpu-

la.t.ion 4 full bloods (1910).

i'oint I~arro~v Eskimo
Alaskan Eskimo ft~om Cape Dyes• on tiie crest to llemarcation

Point ~.nd beyond on tie east. Several bands or tribes' arc
incl~~ded under this term,

Pojoaque (see Pueblo)

Polcczra~n.iut
Ati Eskimo group locAted zic~a.r Cape Prince of Wales, ~ewnrd

I'enitisula, ~~lt~ska. 'They A,re possibly ~t suudivision of tlic;
K121t1gUrlliUt. I'o}~t~lation 14 (1910).

1'omo
1. ~~ObiO I~OI'ULA'i'ION

"'I`he haLil~ut of the Indians of the Yomo stork is in tl~e toast
xtlll~es in the 2lortl~ern part of California. Iti 1910, five tribes or
banci9 of the Yomo stock were sepai•fltely tabulu.ted. 'These ~verc
the Pomo, Clear Lalte, G3~nomchro, Little Lake, and Lower L~.ke
Indi~~ns. '~'he number enumerated in 1~J3Q ~s~as 1,143, ~s com-~ured with ~. total of 1,1 3, including all five tribes, in 1910. All
ut nine in 1930 were in California, mainly in A~Iendocino, Lake,

a_nd Sonoma Counties, Sliblitl3~ more than half ~vei•e reported as
full bIood."

Source: The I~idiari Po~i~lalion of the U~titcd States and Alaska, 1330, p. 40.

II. SUMMAIiI' DATA OY THN: ~Ob10

SCatistics from the 1930 census:
'Total number of I'omo 1,143 in California; 1,5 pereent

unaUle to speak English, 18.4 percent were illiterate, 69,6
percent of the 5-20 year age group were in school, 52.5 per-
cent were full Moods.
Males numbered 574; females, 56~; and those under 20

}~Cai'S~ J 1 O.
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rj`~s INVESTIGATION OF TFiF.' BUREAU QF 1vI)IA~I AFFAIRS

Org~nizc~l grot2~~s:
I3~ir~ Lalley Ran.~l of Yoni.o In~l~i.a•~~,s ~f th,e 73i.~ 1'all.~►~

Ra•~rch•r?riQ (const.itatt.io~i A.ppl•~vecl J~n~~ut~y 1 ~, 1~3G). G~v-
c~i•tiiri~; hocl,y i5 tlic ~~~ic~t•al coiY~miiriit~y c~o~inc~il cor~iposecl of
nll c~unlifit~ci votors of t~lie h~.ticl. 'I`he geTtc~ral c~OUllillllllf}•
council el~rets from its numbers a. cl~nirmun, vine ri~nirmati,
SL'.C!'CLtll~~'~ tI'Ci1SU1'('!'~ flll(~ oili~~' Of~l(!<.'CS 11S IlC'<'('SSfI[~)'. ~~~11('

('~1t11I'llliLp~ SCCI'Ctill')' AI1(~ tl'CI1Sl1Ct'•C Cn11S11tUf,(' t~l('. f)USllll'SS

c~oi~unittc~c~. C~rlxirutc~ cht~rt.~~~~ rntifiecl Oc~tof~~~r l9, 142.
Kasliia 13crnd of 1'~mo Indicr.ns vj lh~r. S'f.~u~crts 1'oi.~iil.

R~cncl~eri.u, C.aLifoi~n.i~a ~CO1lSt3tUtlOi1 ~~~pr~~recl \Itu~r.li i 1,
l~J3fi). 'l'!t<; ~ovei•t~ir~g I~od~~ is t.l~e comi~iiii~iL~~ ~~olincil <~otn-
poseci of nli c{ualified voters ~f the hani~. '!'he comnu~iiitt~
c~oui~cil clect.s ~l ciinii•mu.ri, vi<~e chnirti~a~i, sc~crc~tti~;~~ n~iil
t•CC'ilStlY('Y lltt(~ f~l('S('. COI1St1ttlfC! t•~1C E>llS111('SS ('nlilllll~t('('• 1~"~11C}1

t~ttrries o~i functions clrlegnted to it l~~> the ~~ouiicil.
ll:laazclaest~~r 13a.n~d of Tonto I~rcl~i.a.~ts of thc< <l~fu~rchc:ste~~

Ra~cc%eria~, Cctliforrt~.cc~ (coustitut:ioii ti~~provc~c! ~Ittrc;l~ 1.I,
11, l~3fi). ~1 conitYiti~iity cc~iitic;il ~coi~ip~sc~~~ of till gi~alific~cl
v~t.ers of the haticl is tl~r, ~;o~•~~ri>>u~; bo~1~•. .A hu~inc~ss c~m-
I171LfCC COIIl])OSC(~ Of ('~('Cf~Cf~ Of~1C'CI''i~ C~)tltl'Illtill~ SC'('i'('t.~iP}' 21J1(~

~I'C'tiS11I'C'f~ of thc~ <AUII('!1, I)C`C~~QI'lT1S SU('~l (~tl~l('8 £1S 211'('. tlU~~l01'-

izeci I~,y tl~r, c~~uncil. C'~rp<>r~t~~ ~~l~:irtci~ r:ititic~cl J+~c,hrtiri~,y
27, 137.

tl~~rr bake 73a.n~l of 1'o~rtn I~tclr:n~~,s off' flr.c 1.11~~r~r I.a~~~
Xa.~ic/i%~•iu., Ca.l~forn~a (constilutio~i rip~~rovecl •)a►~utir~~ 1.~,
1936). 7'hc ~;o~~crniri~; i~c>ciy is tl~e c~ommtiriit;y coui~~il c'OJIl-
p~5ecl of :~11 (~tltillllC(~ voters of tl~e I>ttncl. '1'1~~~ c~O111I11.11lllf }'
COUI1Ct~ C'1PC'lS fL G211111'lilAll, 1'1('t.', Cllt1lC11~2~111, S('CC('ll11'~' !1•il(~

trc~nsui•c~r niicl these ir~t~l:e up thc~ !>usinc~ss c~a~itniGtc~e «~l~ic~li
c~~ei•c;ises the futir.tions ussigtic~cl it l~<< the eoutu~il, 'I'i~is
set-u~~ vas amei~cleci oii Oct~l~er 22, 1~J41, so t•lial• t.hr. ~;ov-
Ct'll!l1~,; ~)O(~}~ ~YI1S ~~I101~'ll fiS tll(', ('~.0<:t111V(! ('Qllillllff('C O1 SCV('ll

~~Ie~elecl ley secret l~ultot.. UCl~iec~i:5 of tl~e, c~~~~~~uti~~c~ c~aniiY~ittc~c~
11.C('• SCIt'<.:f,C<~ f!'Qlll ItS O~~'ll II1Ct11~)('['S~IIf). ~:O!'~)OCtll(' t'~lill'1l'I'

1•fL(.ific~l I'cl~ruar}~ 15, 19~~2.
I.oefitioti: '1'I~e Yomo are loea.teci ~ti tiic~ follo~~~ing C:~li'faT•i~izi

rrsr..t~vftitions: Iii; Valle}~, C'~tc~l~c~ Creek, Clovc~r~liilc~, (:'ovotr.
~'ullcy, llry C~'r~~~~ic, Grat~tai~, Gtticli~•illc, I-~c~plti.t~cl, L~~vc~r L:il:c~,
L,yi,ion, .1izi.nehesi.~~r-I'oit~t. Arc~n~, ~-Iiu~lc ~'~'est, ~Ii~{c)lc~t.on, I'ii~ole_
vill~~, I'otl_~~c Vitllc~v, li.cr~l~~•oo~l ~'~~llc;y, I~.~l~insot~, ,~c~r~tt':; ~'zillc~~•,
5Lc«~fli~t's 1'c~iiit, I1p>>er Luke I~OIl1A C~OilUllliillly~.

III. Yoato T►ziii.~r. F~trtn5

Inleri~sl ~ Bulanceasc~t
rote ~ J~mc .30, 1951

UV(DEVII.i.F. RAICNP.HTA (POMQ)

IlXi•t38— Yrucreds of L»bor, UuldPViUc 1{anchcri~ Indians, Culitorniu,
Muy 17. 1926,44 3tttt. 560•--•----•--...._..--•-•-------------- •--------- S75.OQ

Tribe totAl_...-• ......................................... .....•---- ̂ ~ 7b, 00
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914 INVESTIGATION OF' 7'HE BUR~:AU OF I\•DIAN AFFAIRS

I.owar I,akc Rc,scrz~ation, Ca.Lif.
There ~~~ere 4 Yomo Indians on this reser~~~ition of 141 acres in

Lake County, Calif., in 1J50.

T Jtton l~cacrvatio~t, Calif .
'1'l~ere Nere 8 Pomo Indians on this reservation of 50 acres in

Soi~oinu County, Calif., in 1JG0.
Manchester-I'oin~ ~.rena Reservation, Calif.
There were 123 I'omo Indians o~i thi:~ reservation of 3~9 acres

of tril~ul land, in 1liendocino County, Calif., in 1J50. Tlie reser-
ratic,n «~as established by the Secretary in 1808.

.~1~~ Pict of M~iy J,1J42 set aside certain public lands in Califon-
ni~i its yin ndclit.ion to the Manchester Ruticlieria in California,
for the e~c)~.isi~ra t~se of tl~e M~inc}iester band of Pomo Indians
resiclit~~ thereon (56 Stet. 2fi3, c. 298). •
1ltarlc 1Vc,st I~ese~~vativn, Calif .

'1'hei•e ~~~:is c>ne P~~mo I»di~n oii this remr~'i1t1011 Of 3J RCl~es iii
Sonon~:i County, C:ilif., iii 1f3~0.

11fi~l~llctozvn h'~.s~~~v~ttron, Calif.
'I'l~ere ~~~~~re ~?(i 1'~~no Inch;ins ot~ this reservation of 10~J ncre~

in L:iko (;oui~t}-, Csilif., in 1~riQ. It ~~•<<s est<<btislied 1>y tha
SecrE~tsii;y ;n ]~0;).

Pi.n~nlevil,c (Ul'ra1~) lic.scru~ctioit, Calif.
'1'hei~e «~~~re 70 P~>~no I»cli~t~is oti this ~•esei~vatio~i of 97 acres

in Nc~vu tai (,'ot~nty, C~~lif., i~z IJ50. It wcis estal~lisl7ed by t•1»
Secret~t; ,y ~2~ 111.

Patter 'Jn?lc~~ Pc.scr~~rztznn., G'al%f.
'I'l~er, ~~~erc~ 1r Pc~mo I~ictinns oii this i~esei~vntion of ~F Freres iii

Dier~da•~i~l~ C~~tinty, C<<lif., iii 1J~(). It «•sis estabiislaed by the
Sevret.~ry iii 1JUJ.

r~~~1~a~,~~d Vall~J~ I~eacrv~cfio~~, Ca7,if.
Tlif~re~ ~~•c~re 37 P~~mo I~~~iif~~1S c,n tl►is re5er~~Fitiv~i of 80 ~.cres in

I1'Iciiclocino Coi.inty, Ctilif., iii I~~O.

li obi.n~von or F. a.st T,nke I~c~r. rvntion, Call f.
Tl~c~re «•ere' ~~fi Pc»no Incli~i»s on this reservation of 88 acres in

I.~ke Cc~u~~ty, Critify ]Il I~JU. It ~~•as established by the Secretary
in 2 JOJ.

on Roue{L Valle~,Rese~•vatiun, Calif.
See tiV:iilttki I»diFins, lto~uul Valley Reservs~tion

Scotts Valley 1~~<gert~ation, Calif.
1'h~rQ «ere 27 Pomo Incii~~ns nn this reservation of 5fi acres in

I.~ke County, Calif., iii 1~J5U. It ~~~as established b3' the Secretary
ixi 1JOU.

Stew~rrt's Point RcBervatimr., Catif.
Tl~e~•e «ei~e 112 Pomo Indians on this reserrntion of 40 acres of

tribal lands in conom~L Coiii~ty, Calif., in 1; 50. The reservation
was estublisheci k,y•the Secretary in 1J1G.
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