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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

ALBERT P. ALTO, et al.,

Plaintiffs,

v.

KEN SALAZAR, Secretary of the
Department of the Interior, et al.,

Defendants.

Case No.: 11cv2276-IEG (BLM)

DEFENDANTS’ OPPOSITION IN PART TO
SAN PASQUAL BAND OF MISSION
INDIANS’ MOTION TO DISMISS

Date: June 7, 2012
Time: 2:00 pm
Courtroom 1

I

INTRODUCTION

On September 30, 2011, Plaintiffs, descendants of Marcus Alto, Sr. (“Plaintiffs”), filed a

Complaint seeking declaratory and injunctive relief, along with a Temporary Restraining Order (“TRO”)

and a Preliminary Injunction (“PI”).  (ECF Nos. 1, 3, 4.)  The first three causes of action in the

Complaint requested that the Court declare that the January 28, 2011, decision by the Assistant

Secretary of the Department of the Interior for Indian Affairs (“Assistant Secretary”) that Plaintiffs’

names be removed from the membership roll of the San Pasqual Band of Mission Indians (the “Tribe”

or “Band”) is invalid.  The Complaint’s fourth cause of action requested the Court issue interim orders

requiring the Assistant Secretary to cause the Tribe to: make per capita payments of gaming revenues
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to adult Plaintiffs; escrow similar payments to the minor Plaintiffs; permit adult Plaintiffs to have voting

rights within the Tribe; grant Plaintiffs access to Indian Health Care; and prevent Defendants from

removing Plaintiffs from the Tribe’s membership roll or taking other action to implement the Assistant

Secretary’s January 28, 2011, decision.  The TRO and PI requested relief similar to that requested by

the Complaint’s fourth cause of action.

On December 19, 2011, the Court granted each of Plaintiffs’ requests in its motion for a PI, and

directed the Assistant Secretary to issue interim orders to implement the Court’s order.  (ECF No. 24.) 

On January 12, 2012, the Assistant Secretary issued a Memorandum Order complying with the Court’s

PI to the fullest extent possible under the law.   (ECF No. 26-1.)  1/

On March 13, 2012, after receiving leave from the Court, Plaintiffs filed a First Amended

Complaint (“FAC”).  (ECF Nos. 47, 50.)  The FAC repeated the first four causes of action from the

original Complaint, and added a fifth cause of action seeking an order that the Department of the Interior

and Bureau of Indian Affairs (“BIA”) acknowledge that Plaintiffs have never been removed from the

federally approved membership roll for the Tribe and are entitled to per capita payments of gaming

revenues, and an order requiring the Department of the Interior and BIA to exercise its fiduciary

responsibility to protect Plaintiffs’ right to equal treatment in tribal membership per capita payments

of gaming revenues.  (ECF No. 50.)

Previously, on October 12, 2011, the Tribe filed a motion to specially appear in order to file a

motion to dismiss the Complaint pursuant to Federal Rule of Civil Procedure 19.  (ECF No. 10.) 

Although the Court initially denied the Tribe’s motion to specially appear, (ECF No. 11), on May 9,

2012, it granted the Tribe’s amended motion to intervene to file a motion to dismiss.  (ECF Nos. 60, 67.) 

On May 9, 2012, the Tribe filed its motion to dismiss pursuant to Rule 19 of the Federal Rules

of Civil Procedure, arguing it was a required party that could not feasibly be joined to the suit, and

therefore the suit should be dismissed in equity and good conscience.  (ECF No. 70.)  

As discussed in Defendants’ Reply to Plaintiffs’ Objection to the United States’ Report1/

of Compliance with Preliminary Injunction (ECF No. 40), the Memorandum Order complied with the
Court’s PI in that it protected Plaintiffs’ voting rights, granted them access to Indian Health Services,
and entitled them to per capita gaming revenue disbursed after issuance of the PI.  The Assistant
Secretary did not have the authority, however, to compel the Tribe to dispossess its own members of
funds that were previously disbursed.  The Court later denied Plaintiffs’ objection that Defendants did
not comply with the PI.  (ECF Nos. 28, 43.)
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II

DISCUSSION

A. DISMISSAL OF PLAINTIFFS’ FIRST, SECOND, AND THIRD CAUSES OF
ACTION IS NOT REQUIRED PURSUANT TO FEDERAL RULE OF CIVIL
PROCEDURE 19

Defendants oppose the Tribe’s motion to dismiss Plaintiffs’ first, second, and third causes of

action pursuant to Rule 19.  These claims challenge the validity of the Assistant Secretary’s final

administrative decision regarding Plaintiffs’ membership in the Tribe under the Administrative

Procedures Act (“APA”).  “[F]inal agency action for which there is no other adequate remedy in a court

[is] subject to judicial review” to determine whether, inter alia, the decision was arbitrary and

capricious.   5 U.S.C. §§ 704, 706.  It bears emphasis that judicial review of the Assistant Secretary’s 2/

January 28, 2011, decision arises because of the Tribe’s decision to vest authority, pursuant to Article

III of its constitution, with the Secretary of the Interior to issue final decisions respecting membership

in the Tribe and approval of disenrollment decisions.  Those final decisions are subject to judicial review

under the APA.  See Moapa Band of Paiute Indians v. U.S. Dept. of Interior, 747 F.2d 563, 565 (9th Cir.

1984) (where tribal constitution required Secretary of Interior to approve tribal ordinances unless he

found cause to rescind them, Secretary’s finding of cause to rescind reviewable under APA’s arbitrary

and capricious standard).  Indeed, the Tribe concedes that “tribal membership is ‘considered a matter

within the exclusive province of the tribes themselves,’ except where specifically provided in federal

statutes or tribal law.”  (Tribe’s Mem. P&A Supp. Mot. Dismiss 23, ECF No. 70-1 (emphasis added).)

The Tribe’s motion to dismiss focuses mainly on the Court’s authority to render the relief

requested in the preliminary injunction and the fourth cause of action, and the effects of rendering such

relief on the analysis required by Rule 19.  In doing so, the Tribe fails to distinguish between the various

causes of action in the FAC.  When properly analyzed, it is clear that the Tribe is not a required party

A district court may “hold unlawful and set aside agency action, findings, and2/

conclusions found to be – (A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law; (B) contrary to constitutional right, power, privilege, or immunity;  (C) in excess
of statutory jurisdiction, authority, or limitations, or short of statutory right; (D) without observance of
procedure required by law; (E) unsupported by substantial evidence in a case subject to sections 556 and
557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing
court.”  5 U.S.C. § 706(2). 

3 11cv2276-IEG (BLM)
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as to the first three causes of action in the FAC.  Therefore, the Tribe’s motion to dismiss these causes

of action pursuant to Rule 19 should be denied.

Defendants do not otherwise oppose the Tribe’s motion to dismiss.        

1. Rule 19

Federal Rule of Civil Procedure 19 defines when a party is required to be joined to a federal case

if feasible, and the actions a court should take if joinder is not feasible.  Importantly, under Rule 19,3/

a court must dismiss an action if: (1) an absent party is required to be joined pursuant to Rule 19(a);

(2) it is not feasible to join the absent party; and (3) it is determined pursuant to Rule 19(b) that “in

equity and good conscience,” the action should not proceed among the existing parties.  See Republic

of Philippines, 553 U.S. at 862-63; Paiute-Shoshone Indians of Bishop Community of Bishop Colony,

Cal. v. City of Los Angeles , 637 F.3d 993, 997 (9th Cir. 2011);  Friends of Amador County v. Salazar,

No. 2:10-348-WBS (CKD), 2011 WL 4709883 (E.D. Cal. 2011) (unpublished).  “There is no precise

formula for determining whether a particular non-party is necessary to an action,” rather, “[t]he

determination is heavily influenced by the facts and circumstances of each case.”  Confederated Tribes

of Chehalis Indian Reservation v. Lujan, 928 F.2d 1496, 1498 (9th Cir. 1991).  A party moving for

dismissal pursuant to Rule 19 has the burden of showing the absent party that cannot be joined is

required to be joined.  See Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1990).

2. The Tribe Is Not A Required Party For Causes of Action 1, 2, and 3

Parties that are required to be joined to a federal suit, if feasible, include:

1. Parties whose interests are such that in their absence complete relief cannot be accorded
among those already parties; see Fed. R. Civ. P. 19(a)(1)(A);  or4/

//

//

Rule 19 was amended as of December 1, 2007, eliminating the terms “necessary” and3/

“indispensable,” and referring instead to “persons required to be joined if feasible” and persons in whose
absence, if they cannot be joined, the action should not proceed.  See E.E.O.C. v. Peabody Western Coal
Co., 610 F.3d 1070, 1078 n.1 (9th Cir. 2010).  The changes were stylistic only.  See  Republic of
Philippines v. Pimentel, 553 U.S. 851, 855 (2008).

The inquiry under Rule 19(a)(1)(A) is limited to whether a district court can grant4/

complete relief to persons already named as parties to action; what effect a decision may have on absent
parties is immaterial.  See General Refractories Co. v. First State Ins. Co., 500 F.3d 306, 313 (3rd Cir.
2007).

4 11cv2276-IEG (BLM)
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2. Parties who claim an interest relating to the subject matter of the action and whose
absence may:

a. as a practical matter, impair or impede the absent person’s ability to protect that
interest; or

b. leave any of the existing parties subject to a substantial risk of incurring double,
multiple or otherwise inconsistent obligations.

See Fed. R. Civ. P. 19(a)(1)(B)(i)-(ii).  A party need only meet one of these definitions to be deemed

a required party.  See Paiute-Shoshone, 637 F3d at 997.

a. The Tribe Is Not a Required Party Under Rule 19(a)(1)(A)

The Tribe is not a required party pursuant to Rule 19(a)(1)(A) as to Plaintiffs’ first, second, or

third causes of action because the parties to the suit can be accorded complete relief despite the Tribe’s

absence.  The FAC’s first three causes of action each request a declaration, pursuant to the review

allowed by the APA, that the Assistant Secretary’s January 28, 2011, decision is invalid.  If Plaintiffs

succeed in any of these challenges, the Court would order the January 28, 2011, decision vacated, and

remand the case to the Assistant Secretary for further deliberation consistent with the court’s order.  See

American Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1084 (D.C. Cir. 2001) (observing that vacatur

of an agency’s order is the normal remedy for a violation of the APA).  Under such circumstances,

Plaintiffs could obtain all the relief to which they would be entitled without the Tribe’s presence as a

party.  See Sac and Fox Nation of Missouri v. Norton, 240 F.3d 1250, 1258 (10th Cir. 2001) (“Because

plaintiffs’ action focuses solely on the propriety of the Secretary’s determinations, the absence of the

. . . [t]ribe does not prevent the plaintiffs from receiving their requested declaratory relief (i.e., a

determination that the Secretary acted arbitrarily and capriciously . . . .”); see also Makah Indian Tribe,

910 F.2d at 559 (tribes not required to challenge of legality of regulatory process because “all of the

tribes have an equal interest in an administrative process that is lawful”).  

The Tribe cites E.E.O.C. v. Peabody W. Coal. Co., 400 F.3d 774, 780 (9th Cir. 2005), for the

proposition that when “the relief requested . . . would directly order the tribe to perform, or refrain from

performing, certain acts,” then  the tribe is a required party pursuant to Rule 19(a)(1)(A).  (Tribe’s Mem.

P&A 6-7.)  The Tribe argues that complete relief cannot be provided to Plaintiffs because Plaintiffs are

seeking relief that involves ordering the Tribe to perform or refrain from performing certain actions,

5 11cv2276-IEG (BLM)
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specifically that “Plaintiffs seek to reverse a tribal disenrollment action carried out by the Tribe and to

. . . restore the membership rights and privileges to the Plaintiffs . . . [allowing] Plaintiffs to vote as

members of the Tribe’s governing body[,] participate in tribal elections, and [require the Tribe] to make

per capita distributions to adult Plaintiffs and to escrow payments to minor Plaintiffs dating back to

January 28, 2011.”   (Tribe’s Mem. P&A 8.) 5/

Plaintiffs do make such demands for relief in the fourth and fifth causes of action of the FAC,

and requested similar forms of relief in their motion for a PI.  This may indeed demonstrate that the

Tribe is a required party under Rule 19 regarding Plaintiffs’ fourth and fifth claims.  (See Defs.’ Suppl.

Br. Pursuant Ct’s Order 5-6, ECF No. 14 (contending that the Complaint’s fourth cause of action “seeks

relief which would directly impact the Band’s interests, [such that] dismissal of that portion of the

Plaintiffs’ complaint is required by Rule 19.”)).  The relief requested by the first three causes of action,

however,  does not seek to order the Tribe to perform, or refrain from performing, any acts.  Rather, they

seek to order the Assistant Secretary to perform an act – to vacate his  January 28, 2011, decision.  This

Court has the authority to order the Assistant Secretary to vacate his January 28, 2011, decision, and can

do so without ordering the Tribe to perform, or refrain from performing, any acts.  Therefore, since the

Court can accord complete relief as to Plaintiffs’ first three causes of action without the Tribe’s joinder,

the Tribe is not a required party pursuant to Rule 19(a)(1)(A) as to those causes of action. 

b. The Tribe Is Not a Required Party Under Rule 19(a)(1)(B)(1)

Neither is the Tribe a necessary party pursuant to Rule 19(a)(1)(B) as to any of the first three

causes of action because Defendants can adequately represent the Tribe’s interests as to those claims. 

“As a practical matter, an absent party’s ability to protect its interest will not be impaired by its absence

from the suit where its interest will be adequately represented by existing parties to the suit.” 

Washington v. Daley, 173 F.3d 1158, 1167 (9th Cir. 1999).  In determining whether an absent party is

adequately represented by an existing party, a court considers whether the interests of a party in the suit

are such that it will undoubtedly make all of the absent party’s arguments, whether the party is capable

The Tribe also argues that complete relief cannot be provided because Defendants lack5/

a basis to perform the requested actions, as demonstrated by their response to the Court’s PI order.  The
Court has already ruled that Defendants are entitled to no further relief on their motion for a PI than has
already been granted.  (ECF No. 43.)

6 11cv2276-IEG (BLM)
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of, and willing to make, such arguments, and whether the absent party would offer any necessary

element to the proceedings that the present parties would neglect.  See id.  “The United States can

adequately represent an Indian tribe unless there exists a conflict of interest between the United States

and the tribe.”  Id.; see also Southwest Center for Biological Diversity v. Babbitt, 150 F.3d 1152, 1154

(United States may represent absent Indian community where government and community share “strong

interest in defeating” an action).  

Here, there is no conflict of interest between the Tribe and Defendants (officials of the United

States) with regard to the first three causes of action because the Tribe and Defendants have nearly

identical interests in having the Court uphold the Assistant Secretary’s January 28, 2011, decision.   6/

The fact that Plaintiffs are Indians to whom Defendants may owe a fiduciary duty does not create any

more of a conflict in defending the Assistant Secretary’s January 28, 2011, decision than existed when

the Assistant Secretary made that decision in the first place (as required by the Tribe’s Constitution). 

Cf. Nevada v. United States, 463 U.S. 110, 128 (1983) (unrealistic to suggest the Government may not

perform its obligation to represent Indian tribes in litigation simply because it has other interests that

may conflict).  In other words, it is inherent in the process the Tribe created in its Constitution for the

determination of membership in the Tribe, and the disenrollment of members whose enrollment was

based on inaccurate information, that the final decision maker, the Secretary of the Interior, have

fiduciary duties to both the Tribe and any Indians whose membership in the Tribe is in dispute.  Since

those duties did not deter the Tribe from making the Secretary of the Interior the final decision maker,

they should not prevent him from defending his decision.  Furthermore, those duties do not outweigh

the absence of any direct conflict of interest between the Secretary and the Tribe in defending the

Assistant Secretary’s January 28, 2011, decision favoring the Tribe.  Cf. Daly, 173 F.3d at 1168 & n.11

(concluding Indian tribes not necessary parties because the Secretary of Commerce agreed with the

tribes that they had a treaty right to catch certain types of fish, even though the tribes were better

Defendants’ opposition to the Tribe’s motion to dismiss the first three causes of action6/

pursuant to Rule 19 does not support a finding that Defendants cannot represent the Tribe’s interests. 
See Southwest Center, 150 F.3d at 1154 (inappropriate “circular” reasoning to determine a non-party
is “necessary” even though its interests are adequately represented by an existing party simply because
the existing party correctly concludes it is an adequate representative of the non-party, and therefore
opposes the non-party’s motion to dismiss pursuant to Rule 19).

7 11cv2276-IEG (BLM)
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prepared than federal defendants to present historical evidence relevant to making that determination,

because that concern was outweighed by the absence of a direct conflict of interest between the United

States and the tribes); see also Southwest Center, 150 F.3d at 1154 (concluding Salt River

Pima-Maricopa Indian Community not required party because federal government shared strong interest

in defeating suit on the merits); Sac and Fox, 240 F.3d at 1259 (“As a practical matter, the Secretary’s

interest in defending his determinations is ‘virtually identical’ to the interests of the  Wyandotte

Tribe.”).  

The Tribe argues that its “substantial protectable interests in [its] core right of self-governance

and self-determination . . . are directly affected by this litigation, . . . [t]he Court’s Order granting

preliminary injunctive relief and the Memorandum Order have directly affected the Tribe’s interests,

and these developments confirm that the federal Defendants cannot adequately represent the Tribe’s

interests.”  (Tribe’s Mem. P&A 15.)  None of these identified interests create a conflict between

Defendants and the Tribe, however, with regard to their mutual interest in having the Court uphold the

Assistant Secretary’s January 28, 2011, decision.  While the Tribe certainly has a substantial interest

in self-governance and self-determination, see Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 n.32,

the Assistant Secretary’s January 28, 2011, decision was a product of the Tribe’s own act of

self-governance.  The Tribe mandated in section 2 of Article III of its constitution that “all membership

in the band shall be approved according to the Code of Federal Regulations, Title 25, Part 48.1 through

48.15.”  (Compl., Ex. 1 at 34, ECF No. 1-2, (Tribe’s Constitution).)  This included vesting authority to

issue final decisions respecting membership in the Tribe with the Secretary of the Interior (§ 48.11), and

conditioning disenrollment decisions on the Secretary’s approval of such decisions (§ 48.14(d)). 

(Strommer Decl. Supp. Tribe’s Mot. Dismiss Ex. 6 at 3-4, ECF No. 10-4 (text of 25 C.F.R.

§§ 48.6-48.15.)  Thus, the Assistant Secretary’s defense of his January 28, 2011, decision affirming the

Tribe’s disenrollment decision cannot conflict with the Tribe’s right of self-governance and

self-determination. 

Since the Assistant Secretary’s January 28, 2011, decision was completely in the Tribe’s favor,

the Tribe’s only interest with respect to the first three causes of action of the FAC is to have the decision

upheld.  Defendants share that same interest, therefore there is no conflict of interest between

8 11cv2276-IEG (BLM)
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Defendants and the Tribe.  Therefore, the Tribe is not a necessary party pursuant to Rule 19(a)(1)(B)

as to the first, second, or third causes of action of the FAC.

c. The Tribe Is Not a Required Party Under Rule 19(a)(1)(B)(2)

Finally, the Tribe is not a necessary party pursuant to Rule 19(a)(1)(B) as to the first, second,

or third causes of action of the FAC, because there is no substantial risk of Defendants incurring double,

multiple or otherwise inconsistent obligations.  If the Court rules against the Plaintiffs on all three

causes of action, the Tribe will have no incentive to bring a claim against Defendants since the Tribe

will have received the outcome it wanted.  If Plaintiffs are successful on any of those causes of action,

and the Assistant Secretary’s January 28, 2011, decision is vacated, there is still no risk to Defendants

of inconsistent obligations because it would simply put the Tribe back into the position they were in

after the Regional Director of the BIA’s November 26, 2008 decision rejecting the Tribe’s disenrollment

of the descendants of Marcus Alto, Sr.  The Tribe can either choose to appeal that decision once again

to the Assistant Secretary or not.  Regardless, Defendants will not face inconsistent obligations.  

The concerns the Tribe raises regarding possibly bringing suit against Defendants if Defendants

were to interfere with the Tribe’s rights to govern its internal affairs are not implicated by the first,

second, or third causes of action of the FAC.  Those causes of action only seek review of the Assistant

Secretary’s January 28, 2011, decision, which was made in compliance with Article III of the Tribe’s

constitution.  Therefore, those causes of action do not risk Defendants’ interfering with the Tribe’s rights

to govern its internal affairs since, according to the Tribe’s Constitution, the Assistant Secretary’s

decisions regarding Tribe membership is part and parcel to the Tribe’s internal affairs.

3. Since The Tribe Is Not a Required Party Under Rule 19(a)(1)(A) or (a)(1)(B)
As To the First, Second, or Third Causes of Action of the FAC, The Court
Should Deny the Tribe’s Motion to Dismiss Those Causes of Action
Pursuant to Rule 19                                                                                            

Since the Tribe is not a required party under Rule 19(a)(1)(a) or (a)(1)(b) as to the first, second,

or third causes of action of the FAC, the Court should deny the tribe’s motion to dismiss those causes

of action pursuant to Rule 19.  See MasterCard Int’l Inc. v. Visa Int’l Service Ass’n, Inc., 471 F3d 377,

389 (2nd Cir. 2006) (a party who does not qualify as required under Rule 19(a) cannot be indispensable

9 11cv2276-IEG (BLM)
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under Rule 19(b), and therefore a court need not perform further analysis to decide whether dismissal

under Rule 19(b) is warranted).  

III

CONCLUSION

For the foregoing reasons, and based upon the circumstances of this case, the Court should deny

the Tribe’s motion to dismiss the first, second, and third causes of action of the FAC pursuant to Rule

19. 

DATED: May 24, 2012 Respectfully submitted,

LAURA E. DUFFY
United States Attorney

s/George V. Manahan  
GEORGE V. MANAHAN
Assistant U.S. Attorney
Attorney for Defendants
E-mail: george.manahan@usdoj.gov
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