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INTRODUCTION 

This case represents a third court challenge in North Dakota to a National Collegiate 

Athletic Association (“NCAA”) policy regarding Native American nicknames and imagery at 

NCAA championship events (the “Policy”). The Policy was adopted in 2005. In 2006, the State 

of North Dakota, by and through the University of North Dakota (“UND”) and the State Board 

of Higher Education (“SBHE”), sued the NCAA challenging the Policy as applied to the 

“Fighting Sioux” nickname and logo. That action was dismissed with prejudice in 2007 pursuant 

to a Settlement Agreement which allowed UND three years to seek consent for use of the 

nickname from the two nearest Sioux tribes (the Spirit Lake Tribe and the Standing Rock Sioux 

Tribe).  The Settlement Agreement did not compel the SBHE to retain or retire the nickname. 

Rather, the Agreement simply set forth possible scenarios in relation to UND’s nickname and 

outlined the impact of each scenario under the NCAA championships Policy. 

UND received consent from the Spirit Lake tribe, but not from Standing Rock. The 

SBHE subsequently elected to retire the “Fighting Sioux” nickname and logo at UND. The 

SBHE’s decision sparked these Plaintiffs’ first attempt to preserve UND’s nickname through the 

courts. The Plaintiffs (save Fool Bear) sued to enjoin the SBHE from retiring the “Fighting 

Sioux” nickname, claiming they were attempting to “enforce” the same Settlement Agreement 

they here contend is void. See Davidson v. North Dakota State Bd. of Higher Ed., 2010 ND 68, 

781 N.W. 2d 72 (N.D. 2010). Plaintiffs argued that the SBHE’s decision to retire the nickname 

before expiration of the full three-year approval period violated the Settlement Agreement. The 

North Dakota Supreme Court found otherwise and expressly rejected the identical argument on 

which Plaintiffs rely here; namely, that the Settlement Agreement conferred on the tribes 

“ultimate authority to determine usage of the Fighting Sioux nickname and logo.” Id. at 77. 
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Now, more than six years after the Policy was adopted and more than four years after the 

UND case was resolved, Plaintiffs mount an untimely and unavailing second request for 

extraordinary judicial intervention. Because res judicata precludes Plaintiffs from suing the 

SBHE again, and sovereign immunity bars any claim against Standing Rock, Plaintiffs turn 

instead to the NCAA for their next bite at the apple. Plaintiffs’ Complaint attempts to restyle 

their grievances with the Standing Rock tribal leadership into twelve causes of action against the 

NCAA. In the absence of any specific factual allegation of wrongdoing by the NCAA, Plaintiffs 

plead only legal conclusions in support of claims that are mostly time-barred and, at times, 

incomprehensible.1  

For example, Count I is denominated simply as “Indispensable Parties” and states no 

recognized cause of action. Complaint (“Compl.”) ¶¶ 47, 50. Count II asserts a claim for “Breach 

of Contract” and simply alleges the NCAA “breached” the Settlement Agreement with UND, 

without pleading any supporting facts or explaining how Plaintiffs have standing to sue on a 

contract to which they were not a party. Count III is labeled “Copyright Infringement,” yet 

asserts that UND — not Plaintiffs — hold the alleged copyright to the “Fighting Sioux” 

nickname and logo. Count IV alleges a legal conclusion (“Lack of Jurisdiction”) rather than a 

recognized cause of action. Counts V and VI allege “violations” of the Indian Religious Freedom 

Act and the Indian Civil Rights Act, neither of which applies here. Count VII purports to be a 

federal civil rights claim under 42 U.S.C. §1983, but alleges a violation of a different (and 

irrelevant) federal statute governing discrimination against persons excluded from a “program or 

activity” by recipients of federal funding. In Count VIII, Plaintiffs make the conclusory and 

facially absurd claim that the NCAA Policy was promulgated for the purpose of defaming them, 

                                                 
1 Some of Plaintiffs’ claims even come close to being sanctionable under Fed. R. Civ. P. 11. At this time, 
however, Defendant seeks only dismissal and not sanctions. 
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without alleging any factual basis or even the basic elements for libel. Count IX (“Punitive 

Damages”) pleads a remedy, not a substantive cause of action. Count X attempts to state an equal 

protection claim without alleging any state action and based on the erroneous notion that 

universities using Native American nicknames in athletics (or universities that are small) are a 

protected class under Federal law. In Count XI, Plaintiffs claim the NCAA Policy creates an 

“unlawful restraint of trade” of the UND “Fighting Sioux” name, but fail to allege any plausible 

economic injury or facts demonstrating standing. For their last claim, Plaintiffs summarily allege 

that the Policy was adopted for the incredible purpose of intentionally inflicting emotional 

distress on them. 

Beyond Plaintiffs’ obvious lack of standing to challenge an Agreement to which they 

were not a party and a Policy that does not apply to them, Plaintiffs’ Complaint is bereft of any 

non-conclusory factual allegations that they suffered any injury. It also fails to state a plausible 

or timely claim against the NCAA under any theory. Plaintiffs’ frustration with the Standing 

Rock tribal government’s refusal to allow a vote on namesake approval provides no basis for 

suing the NCAA. 

Even if Plaintiffs’ claims were cognizable and timely, they must be dismissed because 

there is no meaningful relief that may be awarded. As the North Dakota Supreme Court has 

made clear, the SBHE has exclusive authority over the control and administration of state 

educational institutions, including the choice of a nickname for UND’s athletic teams. Davidson, 

2010 ND 67 at ¶ 17. The SBHE is not a party here – and cannot be a party because Plaintiffs 

already exhausted efforts in state court to reverse the SBHE’s decision on this matter. Id. 
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STATEMENT OF THE CASE 

The NCAA is a private unincorporated association of over 1250 member colleges and 

universities.2 In August 2005, the NCAA adopted a Policy prohibiting the display of hostile and 

abusive nicknames, mascots, or imagery at NCAA championship events. Compl. ¶ 7. The Policy 

also impacted the ability of member institutions to host NCAA championship events. The NCAA 

identified UND as a member institution subject to the policy. 

UND immediately challenged the Policy by exhausting appeals within the NCAA 

administrative process and later filing suit in North Dakota state court. Id. ¶ 9. See State of North 

Dakota v. NCAA, Case No. 06-C-01333, District Court for the Northeast Central Judicial 

District, Exhibit 1, attached. The State of North Dakota and the NCAA were the only parties to 

the litigation. At no time did any other party seek leave to intervene. 

On October 26, 2007, the parties executed a Settlement Agreement wherein UND was 

permitted an additional three years to secure namesake approval from the Spirit Lake and 

Standing Rock tribes. See Compl., Exhibit 2. The Agreement also provided that the NCAA 

would “not initiate contact with any Sioux Tribe for the purposes of attempting to persuade any 

tribal government entity to provide or not provide namesake approval to UND.” Id. at 3. 

On September 18, 2009, the Spirit Lake Tribe passed a resolution granting UND the 

“perpetual use . . . of the ‘Fighting Sioux’ name and logo.” Compl. ¶ 41. However, UND did not 

obtain similar consent from Standing Rock, which Plaintiffs allege is attributable to 

“stonewalling” by the Standing Rock Tribal Council. Id.  ¶¶ 18, 23-24. Plaintiffs claim that the 

Tribal Council refused to permit a reservation-wide vote on the issue in alleged violation of the 

Tribal Constitution.  Id. ¶¶ 19, 25 and 29. 
                                                 
2 Because an incorporated association is deemed a resident of any state in which it has members, 
Plaintiffs’ allegation that there is diversity jurisdiction under 28 U.S.C. § 1332 is incorrect. See, e.g., 
Carden v. Arkoma Assocs., 494 U.S. 185, 196 (1990). 
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When the SBHE voted to retire the nickname, Plaintiffs lodged their first court challenge 

to retain the “Fighting Sioux” nickname and logo. In Davidson, 781 N.W. 2d 72, Plaintiffs (with 

the exception of Fool Bear) sought to enjoin the SBHE from abandoning the nickname prior to 

expiration of the approval period provided in the Settlement Agreement. The trial court 

dismissed Plaintiffs’ claims as a matter of law. In affirming the trial court’s dismissal, the North 

Dakota Supreme Court rejected the argument Plaintiffs assert here, holding that “the settlement 

agreement, when construed as a whole, does not delegate to the two tribes the ultimate authority 

to determine usage of the Fighting Sioux nickname and logo, or limit the Board’s authority to 

terminate the nickname or logo. . . .” Id. at 77. Rather, this authority clearly rests with the 

SBHE.3 Id. 

It is plain from their Complaint that Plaintiffs’ actual grievance is largely, if not wholly, 

an intra-tribal and/or inter-tribal dispute. The only specific allegations of wrongful conduct 

involve the Standing Rock Tribal Council, not the NCAA. Nor do Plaintiffs allege the breach of 

any legal duty owed them by the NCAA or plead that they suffered any concrete or compensable 

injury. Rather, Plaintiffs make only conclusory allegations that UND’s use of the “Fighting 

Sioux” nickname in athletics “gains [them] recognition and benefits nationally. . . .” Compl. ¶ 

43. They speculate that, should use of the nickname cease, they will “lose identification, public 

interest, knowledge and respect for Sioux history and culture” which “would be detrimental as a 

whole to the Sioux people.” Id. ¶ 44. 

                                                 
3 On March 15, 2011, the North Dakota Legislature enacted a statute requiring that “the intercollegiate 
athletic teams sponsored by the university of North Dakota shall be known as the university of North 
Dakota fighting Sioux.” N.D.C.C. §15-10-46. The statute was recently repealed effective December 1, 
2011. See 2011 North Dakota Laws Ch. 580 (S.B. 2370). 
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ARGUMENT 

The Court should dismiss this action for lack of subject matter jurisdiction. Plaintiffs bear 

the burden to “allege facts demonstrating that [they are] proper part[ies] to invoke judicial 

resolution of the dispute and the exercise of the court’s remedial powers. Warth v. Seldin, 422, 

U.S. 490, 518 (1975). Fed. R. Civ. P 12(b)(1) governs challenges to subject matter jurisdiction, 

including the question of a plaintiff’s standing to sue. “Unlike a challenge under Rule 12(b)(6), 

courts may consider matters outside the pleadings.” Vander Wal v. Sykes Enterp., Inc., 327 

F.Supp.2d 1075, 1077 (D.N.D. 2004) (citing Osborn v. United States, 918 F.2d 724, 729–30 (8th 

Cir. 1990)). The court’s consideration of materials outside the pleadings does not automatically 

convert the motion to dismiss under Rule 12(b)(1) into a motion for summary judgment under 

Rule 56. Casazza v. Kiser, 313 F.3d 414, 418–19 (8th Cir. 2002). The question of standing is one 

of law for the court to determine. Park v. Forest Serv. of the U.S., 205 F.3d 1034, 1036 (8th 

Cir.2000); see also Clausen v. National Geo. Soc., 664 F.Supp.2d 1038, 1047 (D.N.D. 2009). 

Even if Plaintiffs had standing, their Complaint fails to state a claim for which relief may 

be granted. In ruling motions under Rule 12(b)(6), courts accept as true all factual allegations, 

but are “not bound to accept as true a legal conclusion couched as a factual allegation.” Ashcroft 

v. Iqbal, 556 U.S. 662 (2009). “Threadbare recitals of the elements of a cause of action, 

supported by mere conclusory statements, do not suffice.” Id. The complaint “must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” 

Id. (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Thus, “although a 

complaint need not include detailed factual allegations, ‘a plaintiff’s obligation to provide the 

grounds of his entitlement to relief requires more than labels and conclusions, and a formulaic 

recitation of the elements of a cause of action will not do.’” C.N. v. Willmar Pub. Sch., Indep. 
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Sch. Dist. No. 347, 591 F. 3d 624, 629-30 (8th Cir. 2010) (quoting Twombly, 550 U.S. at 555). In 

addition, the “court may consider, in addition to the pleadings, materials embraced by the 

pleadings and materials that are part of the public record.” In re K-tel Int'l, Inc. Sec. Litig., 300 

F.3d 881, 889 (8th Cir. 2002) (quotation omitted). 

As discussed below, Plaintiffs’ allegations, unadorned by facts supporting any plausible 

claim and asserting only erroneous legal conclusions, are insufficient to state any cause of action 

under Iqbal. 

I. PLAINTIFFS LACK STANDING TO INVOKE THE JURISDICTION OF THE 
FEDERAL COURT WITH RESPECT TO ALL COUNTS 

Under Article III of the U.S. Constitution, the federal judiciary is not vested with the 

authority to resolve questions and issues, but rather “cases” or “controversies.” Arizona Christian 

Sch. Tuition Org. v. Winn, 131 S.Ct. 1436, 1441 (2011). This language restricts the federal 

judicial power “to the traditional role of the Anglo–American courts.” Summers v. Earth Island 

Inst., 555 U.S. 488, 490 (2009). The Supreme Court explained the minimum constitutional 

requirements for standing in Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992): 

First, the plaintiff must have suffered an “injury in fact” — an invasion 
of a legally protected interest which is (a) concrete and particularized, 
and (b) “actual or imminent,” not “conjectural” or “hypothetical.”  
Second, there must be a causal connection between the injury and the 
conduct complained of — the injury has to be “fairly ... trace[able] to the 
challenged action of the defendant, and not ... th[e] result [of] the 
independent action of some third party not before the court.’  Third, it 
must be “likely,” as opposed to merely “speculative,” that the injury will 
be ‘redressed by a favorable decision.” 

Id. at 560–561 (citations and footnote omitted). The party invoking federal jurisdiction bears the 

burden of establishing these elements. Id.  

To have standing, a plaintiff must demonstrate more than simply a “generalized 

grievance.” United States v. Hays, 515 U.S. 737, 743 (1995). The injury must be “concrete,” not 
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“conjectural” or “hypothetical.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 103 (1998). 

“Typically ... the standing inquiry requires careful judicial examination of a complaint's 

allegations to ascertain whether the particular plaintiff is entitled to an adjudication of the 

particular claims asserted.” Allen v. Wright, 468 U.S. 737, 752 (1984). In addition, “alleging an 

injury to a cognizable interest is not enough. [Plaintiffs] must make an adequate showing that the 

injury is certain to ensue. Assertions of potential future injury do not satisfy the injury in fact 

test.” Sierra Club v. Robertson, 28 F.3d 753, 758 (8th Cir. 1994) (citing Whitmore v. Arkansas, 

495 U.S. 149, 158 (1990). 

A. Plaintiffs Fail to Allege an Injury-in-Fact 

An injury-in-fact is a “distinct and palpable injury.” Warth v. Seldin, 422 U.S. 490 

(1975). In requiring a particular injury, the Supreme Court has emphasized “that the injury must 

affect the plaintiff in a personal and individual way.” Lujan, at 560, n. 1. “Art. III requires the 

[plaintiff] to ‘show that he personally has suffered some actual or threatened injury....’” Valley 

Forge Christian Coll. v. Ams. United for Separation of Church and State, Inc., 454 U.S. 464, 472 

(1982) (emphasis added) (quoting Gladstone, Realtors v. Vill. of Bellwood, 441 U.S. 91, 99 

(1979)). A plaintiff “must allege facts showing that he is himself adversely affected” and have a 

direct stake in the outcome of the proceeding. Valley Forge, 454 U.S. at 473 (emphasis added) 

(quoting Sierra Club v. Morton, 405 U.S. 727, 740 (1972)).  

In Valley Forge, 454 U.S. at 467-68, the plaintiffs brought an Establishment Clause 

challenge to a transfer of land from the federal government to a religious organization. The 

plaintiffs had never visited the land in question, nor did they have any other direct connection to 

it. The Court held that the plaintiffs “fail[ed] to identify any personal injury suffered by them as a 

consequence of the alleged constitutional error, other than the psychological consequence 
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presumably produced by observation of conduct with which one disagrees. That is not an injury 

sufficient to confer standing under Art. III....” Id. at 485 (emphasis omitted). 

Here, Plaintiffs fail to allege facts sufficient to show they face any specific and certain 

injury attributable to either the 2005 Policy or the 2007 Settlement Agreement.  Instead, similar 

to the plaintiffs in Valley Forge, they assert only an abstract interest in promoting “racial 

harmony” and educating “people about Sioux traditions.” Compl. ¶¶ 43; 44 (“The people of 

Spirit Lake strongly support UND’s use of the name and logo of the ‘Fighting Sioux.’ The 

alternative is to lose identification, public interest, knowledge and respect for Sioux history and 

culture. This would be detrimental as whole to the Sioux people.”). While certain members of the 

tribes may desire that UND retain the “Fighting Sioux” name and logo, this abstract interest and 

speculative harm is insufficient as a matter of law to confer standing. 

Plaintiffs’ dispute with the NCAA is simply that the private Association adopted a Policy 

with which they disagree, but which does not and cannot apply to them. It is a long-established 

rule “that a plaintiff lacks standing to challenge a rule or policy to which he has not submitted 

himself by actually applying for the desired benefit.” Madsen v. Boise State Univ., 976 F.2d 

1219, 1220–1221 (9th Cir.1992) (per curiam) (citing, inter alia, Moose Lodge No. 107 v. Irvis, 

407 U.S. 163, 166–71 (1972); and Lehon v. City of Atlanta, 242 U.S. 53, 56 (1916)). 

In Madsen, the plaintiff sued the university alleging discrimination because the university 

did not offer free handicap parking permits. Madsen called the university parking office to 

inquire about free permits, but was told that none were available. Id. at 1220. Madsen did not 

apply for a permit, nor did he seek a fee waiver. Id. Instead, he immediately filed a complaint 

with the U.S. Department of Education, Office of Civil Rights. Id. The court determined that 

Madsen did not have standing to bring his claim. Id. at 1221-22. The court noted that requiring 
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that a party to “have actually confronted the policy” allege to be discriminatory “has several 

prudential and practical advantages.” Id. at 1221. “A central reason for this requirement is to 

ensure that the challenged policy actually affected the person challenging it.” United States v. 

Baugh, 187 F.3d 1037, 1042 (9th Cir.1999). 

In the instant case, Plaintiffs are not members of the NCAA and are not subject in any 

way to the Policy. As non-members of the NCAA, they will never be subject to the Policy. The 

only entity in North Dakota subject to the Policy filed suit and resolved those claims years ago. 

The fact that Plaintiffs sincerely disagree with an NCAA Policy governing its own championship 

events, or the subsequent Settlement Agreement, is insufficient as a matter of law to confer 

standing. See, e.g., Rottmann v. Pennsylvania Intersch. Athl. Ass’n., Inc., 349 F.Supp.2d 922 

(W.D.Pa. 2004) (coach had no standing to challenge anti-recruiting rules of state high school 

athletic association). As the Supreme Court has often stated, mere personal offense at a particular 

policy does not give rise to standing to sue. Allen, 468 U.S. at 752–54 (1984). “By the mere 

bringing of his suit, every plaintiff demonstrates his belief that a favorable judgment will make 

him happier.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 107 (1998). However, “that 

psychic satisfaction is not an acceptable Article III remedy because it does not redress a 

cognizable Article III injury.” Id. “Recognition of standing in such circumstances would 

transform the federal courts into no more than a vehicle for the vindication of the value interests 

of concerned bystanders.” Allen, 468 U.S. at 756 (internal quotation marks omitted). As non-

parties to the Settlement Agreement who are not NCAA members subject to the Policy, or even 

associated with an NCAA member school, Plaintiffs are simply “concerned bystanders.” This 

alone is fatal to Plaintiffs’ Complaint.  
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B. Plaintiffs Fail to Allege an Injury Traceable to Conduct by the NCAA 

In addition to alleging injury-in-fact, the plaintiff must demonstrate that the injury is 

fairly traceable to the defendant’s unlawful conduct. See Linda R.S. v. Richard D., 410 U.S. 614 

(1973); see also Massachusetts v. EPA, 549 U.S. 497 (2007). Where there is direct harm alleged 

between parties in privity, this requirement may be straightforward. However, where, as here, the 

defendant’s alleged conduct relates to third parties or only indirectly affects the plaintiff, the far 

more difficult question becomes whether the causal connection between action and injury is 

sufficient to confer standing. 

For example, in Warth, 422 U.S. 490, low-income plaintiffs who wished to reside in 

Penfield, New York, challenged zoning restrictions that effectively precluded the construction of 

low and moderate-income housing within the city. The Court held that the individual plaintiffs 

lacked standing because they failed to “allege facts from which it reasonably could be inferred 

that, absent the [city’s] restrictive zoning practices, there is a substantial probability that they 

would have been able to purchase or lease in Penfield.” Id. at 504. The ability to purchase a 

home in Penfield turned on both the willingness of the developer to build homes there without 

the restrictions and the plaintiffs’ financial qualification to buy one of the homes. The Court 

regarded this harm as too speculative. Id. Because the plaintiffs failed to establish that city 

zoning practices caused their injury, they were not allowed to challenge those practices. See also 

Simon v. Eastern Kentucky Welfare Rights Org., 426 U.S. 26, 42-43 (1976) (indigent plaintiffs 

claiming they were denied healthcare because of an Internal Revenue Service policy 

“discouraging” tax-exempt hospitals from treating them failed to establish traceable injury 

because “[i]t is purely speculative whether the denials of service . . . fairly can be traced to [IRS] 
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‘encouragement’ or instead result from decisions made by the hospitals without regard to the tax 

implications.”). 

In this case, Plaintiffs fail to allege with specificity any injury traceable to the NCAA’s 

Policy governing its own championship events. The only misconduct Plaintiffs allege in a non-

conclusory fashion are not actions of the NCAA, but rather actions of the Standing Rock Tribal 

Council (which resulting “injury” — if any — would be realized only by members of that tribe 

alone and not a committee of Spirit Lake members). The “injury” Plaintiffs claim if the SBHE is 

allowed to discontinue use of the “Fighting Sioux” nickname depends entirely on a speculative 

chain of events controlled by third-parties, including the Standing Rock tribe and, ultimately, the 

SBHE. In the absence of any non-speculative injury traceable to the actions of the NCAA, 

Plaintiffs’ Complaint must be dismissed. 

C. The Lack of Redressible Injury 

Standing further requires Plaintiffs to show an injury that the Court may remedy with 

meaningful relief. Warth, 422 U.S. at 506 (denying standing where “the record is devoid of any 

indication” that the requested “relief would benefit petitioners”). Here, Plaintiffs ask this Court 

to “void” the 2007 Settlement Agreement and “strike” the 2005 NCAA Policy with which they 

take issue. Compl., ¶ 26. Plaintiffs also demand mandatory injunctive relief to compel the NCAA 

to adopt new policies which would “actually” encourage and promote what Plaintiffs view as 

Native American interests in collegiate athletics. Aside from the fact that none of Plaintiffs’ 

claims merits any relief, much less the sweeping remedies Plaintiffs request, for purposes of 

standing it is clear that they have failed to plead any redressible injury. 

Where complete relief cannot be awarded because it would depend in whole or in part on 

the actions of non-parties, “[t]he most obvious problem in the present case is redressability.” 
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Lujan, 504 U.S. at 568. In Lujan, plaintiffs brought suit requesting an injunction requiring the 

Secretary of the Interior (“Secretary”) to reinstate an initial interpretation of the Endangered 

Species Act of 1973, applying it to actions taken in foreign nations that would have precluded 

the contested overseas project. The Supreme Court held that the plaintiffs lacked standing 

because the agencies funding the contested project were not parties to the case and, while the 

Secretary, who was a party, could issue revised regulations, it was unclear whether the funding 

agencies would be bound by them. Id. at 569 (“[the agencies] were not parties to the suit, and 

there is no reason they should be obliged to honor an incidental legal determination the suit 

produced.”). In addition, the Court found that it was too speculative to assume that any relief 

entered would have substantial impact on threatened species outside of the United States. Id. As 

a result, the Court held that the plaintiff failed to show any redressible injury. Id. at 570. 

Here, as in Lujan, the relief sought by Plaintiffs depends on a speculative chain of events, 

including the acts of non-parties who are not bound by any judgment in this case. The only 

agency with authority to determine the nickname and logo for UND’s athletic programs is the 

SBHE. Davidson, 781 N.W.2d at 77. The SBHE – not the NCAA – decides UND’s athletic 

nickname and complete relief for Plaintiffs simply cannot be accorded in its absence. However, 

the SBHE is not and cannot be a party to this case. Entry of judgment against the NCAA would 

obviously not bind the non-party SHBE, nor would it require the SBHE to maintain the 

nickname or support the other dramatic relief Plaintiffs demand. 

D. Prudential Concerns Militate Against the Court Assuming Jurisdiction 

It is apparent from the face of Plaintiffs’ Complaint that their true grievance is with the 

non-party Standing Rock Tribal Council, who they allege violated the tribal constitution by 

refusing to hold a vote on namesake approval. Compl. ¶¶ 20, 21 and 25. As with the SBHE, 
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members of the Tribal Council are non-parties here and are not bound by any Order entered in 

this matter. This fact raises two additional prudential considerations that militate against the 

Court assuming jurisdiction. 

First, outside the context of a class action, Plaintiffs may only seek to vindicate their own 

legal rights and not those of others, including the non-party members of the Standing Rock Sioux 

Tribe. See Sprint Commun’s v. APCC Serv’s, 128 S.Ct. 2531 (2008); see also McMahon v. Delta 

Air Lines, Inc., 2011 WL 5572628 *9 (D.Minn.  November 16, 2011) (“Therefore, even 

assuming (without deciding) that plaintiffs have met the constitutional prerequisites for standing, 

the Court concludes that plaintiffs cannot overcome the prudential bar against asserting claims 

based on wrongs to — and seeking relief on behalf of — third parties.”). Plaintiffs do not plead 

facts necessary for representation of any class under Fed. R. Civ. P. 23 and Fool Bear’s 

unalleged presumption (found only in the case caption) that he represents the interests of petition 

signatories is insufficient on its face to create a plaintiff class. In fact, Fool Bear fails to allege 

any factual or legal basis showing he has actual authority to sue on behalf of other members of 

the Standing Rock Sioux Tribe. 

Second, setting aside the issue of Standing Rock’s sovereign immunity, the remedy that 

follows from Plaintiffs’ allegations is not to strike a private Association’s Policy regarding 

championship events, but to require Standing Rock to hold a referendum on namesake approval. 

Implicit in Plaintiffs’ action is the objective of obtaining a federal court resolution to an internal 

dispute within a sovereign tribe. However, it is well-established that, even where there is a case 

or controversy, the federal courts will not interfere with the internal affairs of sovereign tribes. 

See 25 U.S.C. § 450 (The Indian Self Determination Act of 1975). In other words, Plaintiffs are 

effectively trying to vindicate the tribal constitutional rights of absent Standing Rock members 
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they allege were violated by the Standing Rock Tribal Council. Such a claim must be brought in 

tribal courts. See Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); California v. Cabazon, 

480 U.S. 2002 (1987); see also In re Sac & Fox Tribe of Mississippi in Iowa/Meskwaki Casino 

Litigation, 340 F.3d 749 (8th Cir. 2003) (“Jurisdiction to resolve internal tribal disputes, interpret 

tribal constitutions and laws, and issue tribal membership determinations lies with Indian tribes 

and not in the district courts.”); Smith v. Babbitt, 100 F.3d 556, 559 (8th Cir. 1996). 

II. PLAINTIFFS ARE COLLATERALLY ESTOPPED FROM RELITIGATING 
CLAIMS AND ISSUES THAT WERE OR COULD HAVE BEEN RESOLVED IN 
DAVIDSON 

In Davidson, Plaintiffs previously litigated and lost a claim arising from precisely the 

same nucleus of facts presented here. The rule against “claim splitting” therefore precludes 

Plaintiffs from retrofitting their Davidson claims for use against the NCAA. It is well-established 

that “[a] party with a single cause of action generally may not split that cause of action and 

maintain several lawsuits for different parts of the action.” Lucas v. Porter, 755 N.W.2d 88, 93 

(N.D. 2008). In other words, claims for the same injury arising from the same transaction or 

common core of facts, must be brought in a single action. Id. 

The doctrines of res judicata and claim preclusion are premised upon the prohibition 

against splitting a cause of action. Riverwood Commercial Park, L.L.C. v. Standard Oil Co., Inc., 

2007 ND 36, ¶ 15, 729 N.W.2d 101; see also 18 James Wm. Moore, Moore's Federal Practice § 

131.20[1] (3rd ed.2008). Claim preclusion applies if subsequent claims are based on the same 

underlying factual circumstances as prior litigation even if the subsequent claims are based on 

different legal remedies or theories. See Riverwood, 2007 ND 36, ¶ 13, 729 N.W.2d 101. This 

remains true even where the cases may involve different parties, in which case collateral 

estoppel, rather than res judicata, provides the bar. Lucas, 75 N.W.2d at 98. 
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Collateral estoppel is appropriate when: 

(1) the issue sought to be precluded is identical to the issue previously 
decided; (2) the prior action resulted in a final adjudication on the merits; 
(3) the party sought to be estopped was either a party or in privity with a 
party to the prior action; and (4) the party sought to be estopped was 
given a full and fair opportunity to be heard on the issue in the prior 
action. 

Ripplin Shoals Land Co. v. U.S. Army Corps of Eng’rs, 440 F.3d 1038, 1044 (8th Cir. 2006). The 

preclusion principle embodied in the doctrine of collateral estoppel is based upon the need to 

conserve judicial resources and prevent inconsistent decisions. See Simmons v. O'Brien, 77 F.3d 

1093, 1095 (8th Cir. 1996); Robbins v. Clarke, 946 F.2d 1331, 1334 (8th Cir. 1991) (issue 

preclusion is appropriate where the claim is “simply the same claim repackaged”). 

Here, Plaintiffs’ desired standing arises under their alleged “ultimate authority” under the 

Settlement Agreement to determine UND’s nickname. However, all the Plaintiffs but Fool Bear 

litigated and lost precisely this argument in Davidson following a full and fair hearing that 

included an appeal to the North Dakota Supreme Court. The addition of one purported 

representative from Standing Rock cannot change the fact that Plaintiffs are precluded from 

relitigating the issue here, regardless of the legal theory. See Simpson v. Chicago Pneumatic Tool 

Co., 693 N.W.2d 612, 617 (N.D. 2005) (additional parties and reliance on different legal theories 

do not make the doctrines of res judicata and collateral estoppel inapplicable). Accordingly, 

even if Plaintiffs had standing to sue and there was some meaningful relief the Court could 

award as against the NCAA, Plaintiffs’ action would still be barred by collateral estoppel.  
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III. PLAINTIFFS’ INDIVIDUAL CAUSES OF ACTION ARE TIME-BARRED AND 
FAIL TO STATE ANY CLAIM FOR WHICH RELIEF MAY BE GRANTED 

A. Plaintiffs’ “Indispensable Party” Claim Fails as a Matter of Law 

Count I is denominated simply as “Indispensable Parties.” It is unclear whether Plaintiffs 

mean they were indispensable parties to the 2006 lawsuit (in which they never sought to 

intervene) or the 2007 Settlement Agreement. The basis for this claim is blurred further by 

Plaintiffs’ allegation that the Agreement violates Section 1981. Compl. ¶53. The few conclusory 

“facts” pled only confuse matters still more, because Plaintiffs make the internally inconsistent 

allegations that they were “excluded” from participation in settlement discussions while at the 

same time “forced” into an agreement which gave them “ultimate authority” on the namesake 

issue. Compl. ¶¶ 47, 50. 

To the extent Plaintiffs claim in Count I that a judgment which adversely affects an 

indispensable party is void under the holding in Schroeder v. Burleigh Cnty. Bd. of Comm’rs, 

252 N.W.2d 893 (N.D.1977), the claim would fail because they never sought to intervene in the 

2006 case, although they were clearly on notice of it. In any event, Schroeder was expressly 

overruled in Brigham Oil & Gas, L.P. v. Lario Oil & Gas Co., 801 N.W.2d 677, 687 (N.D. 

2011). Now, in North Dakota, as in the majority of courts, “the failure to join an indispensable 

party or the failure to allow an indispensable party to intervene does not render a judgment 

void.” Id. Thus, even assuming Plaintiffs would have met the requirements for intervention as of 

right in the 2006 suit against the NCAA, their non-joinder would have no effect on the validity of 

the Settlement Agreement or judgment dismissing UND’s lawsuit. Id. 
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Alternatively, if Count I is construed as a claim that the Settlement Agreement 

constituted a violation of 42 U.S.C. §1981,4 it fails as a matter of law for at least two reasons. 

First, because the alleged “discriminatory contract” was made in October of 2007, Plaintiffs’ 

Section 1981 claim is time barred. As with Section 1983, North Dakota’s two-year statute of 

limitations for personal injury actions is applied to claims under Section 1981. See Kessel v. 

Schaff, 697 F.Supp. 1102, 1107 (N.D. 1987); Goodman v. Lukens Steel Co., 482 U.S. 656, 661–

662, 107 S.Ct. 2617 (1987) (state statutes of limitations for personal injury actions should also be 

applied to claims under § 1981).5  

Second, while § 1981 prohibits racial discrimination in “all phases and incidents” of a 

contractual relationship, Rivers v. Roadway Express, Inc., 511 U.S. 298, 302 (1994), the statute 

“does not provide a general cause of action for race discrimination.” Youngblood v. Hy-Vee Food 

Stores, Inc., 266 F.3d 851, 855 (8th Cir.2001). “Any claim brought under § 1981, therefore, must 

initially identify an impaired ‘contractual relationship’ under which the plaintiff has rights.” 

Domino’s Pizza, Inc. v. McDonald, 546 U.S. 470, 476 (2006) (emphasis added). Id. at 476; 

accord Youngblood, 266 F.3d at 855. Because Plaintiffs do not allege and cannot show the 

impairment of any such relationship, they cannot satisfy this threshold element of a Section 1981 

claim. 

                                                 
4 Section 1981 provides: “All persons within the jurisdiction of the United State shall have the same right 
in every State and Territory to make and enforce contracts…as is enjoyed by white citizens.” 
5 The Ninth Circuit Court of Appeals recently held that, for actions brought under the 1991 amended 
provisions of Section 1981, the four-year statute of limitations under 28 U.S.C. § 1658(a) applies. 
Johnson v. Lucent Tech., Inc., 653 F.3d 1000, 1006 (9th Cir. 2011). The Eighth Circuit has not addressed 
the issue and it is impossible to determine exactly what sort of Section 1981 violation Plaintiffs allege, 
but regardless, because the Agreement was made in October of 2007 and Plaintiffs’ suit was filed 
November 1, 2011, it would be untimely even under a four-year statute. 
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B. Plaintiffs Fail To State a Claim for “Breach of Contract” 

As with Count I, Plaintiffs predicate their “breach of contract” claim in Count II on the 

2007 Settlement Agreement and allege they “have standing in regard to the contract, aka 

settlement agreement, because their participation is required to make the ultimate decision 

regarding UND’s usage of the ‘Fighting Sioux’ name.’” Compl. ¶ 54. Plaintiffs allege no 

supporting facts, but instead they complain that (a) they were not contacted by the NCAA 

regarding the “Fighting Sioux” nickname after the Agreement was executed; and (b) the 

Agreement violates N.D.C.C. 47-02-27.1 (the rule against perpetuities) because it allowed the 

tribes to “change their minds as to the use of the name any time they wanted.” Compl. ¶ 56. 

Plaintiffs’ contention that they have standing to sue under a contract to which they were 

not a party is based entirely on their argument that they were delegated “ultimate authority” over 

the namesake issue. As noted above, that position was flatly and firmly rejected by the North 

Dakota Supreme Court in Davidson. Plaintiffs allege no other basis for standing and their claim 

fails accordingly. See Myers v. Richland County, 429 F.3d 740, 749 (8th Cir.2005)) (“This Court 

cannot hear a breach of contract claim unless the plaintiff has standing to sue under North 

Dakota law.”). 

In addition, Plaintiffs fail to allege the essential elements of breach of contract under 

North Dakota law, which include: “(1) the existence of a contract; (2) breach of the contract; and 

(3) damages which flow from the breach.” Godon v. Kindred Public Sch. Dist., 798 N.W.2d 664, 

668 (N.D. 2001). As stated above, the Agreement simply outlined application of the 

championships Policy under several possible scenarios. Plaintiffs do not allege the breach of any 

term other than the bare assertion the Agreement violates the rule against perpetuities. Nor do 

Plaintiffs state how they were damaged by an Agreement permitting the tribes the future 
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prerogative to withdraw namesake support if granted. These basic defects bar Count II as a 

matter of law. 

To the extent Plaintiffs allege that the NCAA violated the Agreement by not contacting 

them (Compl. ¶ 56), Plaintiffs’ allegation actually confirms the NCAA’s compliance with the 

Agreement rather than demonstrating any breach of it. Specifically, Plaintiffs complain that the 

NCAA breached the Agreement by not contacting them, but fail to acknowledge that the 

Agreement explicitly barred the NCAA from initiating such contact. Compl., Exhibit 2, Section 

2(b). Accordingly, Plaintiffs’ own pleading and exhibits defeat this claim. 

C. Plaintiffs’ Claim for “Copyright Infringement” Fails to State a Claim for 
Which Relief May be Granted and is Time-Barred 

In Count III of their Complaint, Plaintiffs attempt to state a claim for “copyright 

infringement.” A copyright infringement action requires a plaintiff to prove (1) ownership of a 

valid copyright, and (2) the actionable copying by the defendant of constituent elements of the 

work that are original. Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991). 

Neither element exists here. 

First, Plaintiffs plead themselves out of standing to assert the claim by expressly alleging 

that UND is the owner of the claimed copyright. Compl. ¶ 59. It is plain from their Complaint 

that Plaintiffs do not own the copyright and there is no authority for a derivative copyright claim. 

Second, attempting to argue that UND’s securing a copyright for the “Fighting Sioux” name and 

logo was effectively a determination that neither were “disparaging to Plaintiffs,” Plaintiffs 

maintain the issuance of a copyright “preempts” the Settlement Agreement. Id. ¶ 60. However, 

copyright law does not “pre-empt” anything; it is not regulatory in nature and the remedy for a 

copyright violation is injunctive relief to stop infringement and lost profits-like damages. The 
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remedy is not to “void” a settlement agreement or a policy of a private Association. See 17 

U.S.C. § 504-05. 

Finally, even if Plaintiffs could state a claim for copyright infringement based on the 

Settlement Agreement, it would be time-barred under the applicable three-year statute of 

limitations. See 17 U.S.C. § 507(b). Count III must therefore be dismissed. 

D. Plaintiffs’ Claim for “Lack of Jurisdiction” Fails to State a Cognizable Cause 
of Action 

In Count IV, Plaintiffs entitled their claim “Lack of Jurisdiction.” However, the NCAA is 

unaware of any cause of action under state or federal law for “Lack of Jurisdiction” generally or, 

in particular, where a private Association adopts a rule regarding eligibility for the Association’s 

own events. The gist of this claim appears to be (a) that the Department of Education has 

exclusive jurisdiction to determine whether a collegiate nickname is “hostile or abusive;” and/or 

(b) that the NCAA Executive Committee acted outside the scope of its authority under the 

NCAA Constitution and bylaws in promulgating the Policy. The former argument is facially 

absurd. The latter was made and withdrawn by UND as part of the 2007 settlement. 

Plaintiffs allege no facts showing they have standing to assert this “claim.” Even if it 

were a cognizable claim, the NCAA has authority and “jurisdiction” to regulate its own 

championship events, which is all the Policy addresses. See NCAA Constitution, Sections 2.4, 

2.6; Bylaw, Article 18.1 (“Regulations and Authority for Conduct of Championships”). The 

NCAA has an inarguable interest in adopting and enforcing its rules and policies. See, e.g., 

NCAA v. Lasege, 53 S.W.3d 77, 85-86 (Ky. 2001). (“The NCAA unquestionably has an interest 

in enforcing its regulations . . . .”). Plaintiffs are effectively asking the Court to alter the criteria 

for the conduct of NCAA championship events to suit their liking. This is unprecedented relief 

that would violate the well-established doctrine against judicial interference in the affairs of 

Case 2:11-cv-00095-RRE-KKK   Document 11   Filed 12/22/11   Page 31 of 42



22 
 

voluntary associations. See Hadler v. Northwest Agr., Live Stock, & Fair Ass’n, 57 N.D. 872, 

224 N.W. 193, 196-97 (N.D. 1929) (the state has no authority to regulate, control, or direct the 

policy of a private association); see also C.J.S. Associations, § 13 (“courts will not interfere to 

control the administration of the constitution and bylaws of a voluntary association, or to enforce 

rights springing therefrom”).  

In any event, Count IV would be time barred even if it contained a recognized cause of 

action. To the extent Plaintiffs allege that the NCAA violated its own Constitution and bylaws by 

adopting the Policy, Plaintiffs’ claim would be treated as one for “breach” of an alleged 

“contract”6 governed by North Dakota’s six-year statute of limitation. Because the Policy was 

adopted in August of 2005, Plaintiffs’ claim is untimely. 

E.  The Indian Religious Freedom Act has No Application and Confers No 
Private Right of Action 

Count V of Plaintiffs’ Complaint contains no factual allegations, but merely states an 

erroneous legal conclusion that the NCAA “by its actions and attempt at misguided policy, has 

dismissed the tradition and ceremonies of the Sioux people, dismissing the Sioux people as a 

distinct and sovereign race in violation of the American Indian Religious Freedom Act . . . .” 

Compl. ¶ 71. The statute on which Plaintiffs rely provides in its entirety as follows: 

On and after August 11, 1978, it shall be the policy of the United States 
to protect and preserve for American Indians their inherent right of 
freedom to believe, express, and exercise the traditional religions of the 
American Indian, Eskimo, Aleut, and Native Hawaiians, including but 
not limited to access to sites, use and possession of sacred objects, and 
the freedom to worship through ceremonials and traditional rites. 

42 U.S.C. § 1996. 

                                                 
6 The NCAA does not concede that its Constitution and bylaws form a contract or create contractual 
duties. 
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The statute applies only to the federal government, is not remedial in nature and creates 

no private right of action. See U.S. v. Mitchell, 502 F.3d 93, 954 (9th Cir. 2007), cert. denied, 

553 U.S. 1094 (2008) (the statute is a policy statement and does not create a cause of action or 

“any judicially enforceable individual rights.”). The law requires federal agencies to consider, 

but not necessarily to defer to, Indian religious values. The law does not prohibit agencies from 

adopting land uses that conflict with traditional Indian religious beliefs or practices. See Wilson 

v. Block, 708 F.2d 735, 746 (D.C. Cir. 1983)(an agency undertaking a land use project complies 

with this section if, in the decision-making process, it obtains and considers views of Indian 

leaders and if, in project implementation, it avoids unnecessary interference with Indian religious 

practices).  

Because 42 U.S.C. § 1996 creates neither substantive rights nor any cause of action, and 

because the NCAA is not an agency of the federal government, Count V of Plaintiffs’ Complaint 

should be dismissed. These facts aside, the irrelevance of the statute (and the implausible nature 

of Plaintiffs’ claim) are plain given that the NCAA’s Policy regarding its own championship 

events does not restrict in any way Plaintiffs’ access to religious sites, the possession of sacred 

objects or their freedom to worship.  

F. The Indian Civil Rights Act Only Limits the Authority of Tribal 
Governments Over Tribal Members and Provides No Basis for Plaintiffs’ 
Claim 

  
Plaintiffs’ reliance on the Indian Civil Rights Act (“ICRA”) in their search for a cause of 

action is equally specious. Absent any factual allegations in Count VI, Plaintiffs merely cite this 

federal statute and assert that the NCAA violated it by “abridg[ing] Plaintiffs’ religion and 

rights.” Compl. ¶¶ 73. Even a cursory review of the statute quickly shows that it has absolutely 

no application here. Rather, the ICRA applies only to tribal governments to preserve rights co-
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extensive with the U.S. Constitution’s Bill of Rights. See Wounded Head v. Tribal Council of 

Oglala Sioux Tribe of Pine Ridge Res’n, 507 F.2d 1079, 1082 (8th Cir. 1975). 

The Indian Civil Rights Act is not, as are 42 U.S.C.A. 1981 and 
1982, an affirmative declaration of rights. Rather, it is negative in 
form and forbids certain tribal action. It is directed at a government 
rather than at individuals and, in this, is similar to the Fourth and 
Fifth Amendments to the Federal Constitution which are directed 
at the federal government, and the Fourteenth Amendment which 
is directed at state governments. The Indian Civil Rights Act 
cannot be held to authorize civil actions for violations of the 
prescribed acts by individuals. 

Spotted Eagle v. Blackfeet Tribe of Blackfeet Indian Res’n, 301 F.Supp. 85, 90 (D. Mont. 1969). 

Accordingly, Count VI states no plausible claim against the NCAA as a matter of law. 

G. Plaintiffs Fail to State a Timely Civil Rights Claim under Section 1983 or 
Title VI 

In Count VII, Plaintiffs purport to allege a federal civil rights claim under 42 U.S.C. § 

1983. What they actually allege is a violation of Title VI, a federal statute prohibiting 

discrimination on the basis of race, color, or national origin in programs and activities receiving 

Federal financial assistance. See 42 U.S.C. § 2000d. However, Plaintiffs assert no supporting 

factual allegations. The Complaint’s sole paragraph devoted to Title VI summarily asserts that 

public NCAA member institutions receive federal funding and that the NCAA policy “singled 

out” the Sioux people. Compl. ¶ 78. Plaintiffs allege no injury, but plead only that the policy 

“had an effect” on them. Id. Accordingly, Plaintiffs fall far short of alleging sufficient facts 

showing they have a “plausible” federal civil rights claim. Twombly, 550 U.S. at 570. 

As a threshold matter, Count VII is time barred because Plaintiffs’ claim is that the Policy 

itself constitutes unlawful discrimination. The Policy was adopted in August of 2005, well 

outside the two-year statute of limitations applied to Title VI and Section 1983 claims. See 

Egerdahl v. Hibbing Cmty. Coll., 72 F.3d 615, 617–18 (8th Cir. 1995) (applying personal injury 
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statute of limitations to Title VI claims); Kessel v. Schaff, 697 F.Supp. 1102, 1107 (D.N.D. 1987) 

(North Dakota’s two-year statute of limitations applies to action under Section 1983); see also 

Taylor v. Regents of the Univ. of Cal., 993 F.2d 710, 711-12 (9th Cir.1993) (per curiam) 

(explaining that the limitations period that governs § 1983 claims also governs claims under §§ 

1981, 1985, and Title VI). 

Even if Plaintiffs had filed a timely action, they cannot satisfy the basic elements of a 

Title VI claim as a matter of law. To assert a Title VI claim, a plaintiff must allege facts 

demonstrating that: “(1) defendants received federal financial assistance; (2) plaintiff was an 

intended beneficiary of the program or activity receiving the assistance; and (3) defendants 

discriminated against plaintiff on the basis of race, color, or national origin in connection with 

the program or activity.” See Commodari v. Long Island Univ., 89 F. Supp. 2d 353, 378 

(E.D.N.Y. 2000). 

With respect to the requirement of federal funding, Plaintiffs state an erroneous legal 

conclusion rather than allege facts. See Compl. ¶ 78 (“Because the public institutions that make 

up the NCAA receive Federal funds, the NCAA is bound by 42 U.S.C. Sec. 2000d.”). At the risk 

of putting too fine a point on the issue, as Plaintiffs are aware, the NCAA membership consists 

of both public and private institutions. Id. ¶ 6; see also NCAA v. Tarkanian, 488 U.S. 179, 193 n. 

13 (1988) (private universities constitute the bulk of NCAA membership). In any event, the mere 

fact that NCAA member schools may receive federal funds does not bring the NCAA under Title 

VI as a matter of law. See Cureton v. NCAA, 198 F.3d 107, 116 (3d Cir. 1999) (the NCAA is not 

an indirect recipient of federal funds for purposes of Title VI); see also NCAA v. Smith, 525 U.S. 

459, 469-70 (1999) (the NCAA is not subject to the requirements of Title IX on ground it 
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receives dues from its members which receive federal financial assistance). This fact alone bars 

Plaintiffs’ claim. 

Nor can Plaintiffs show they have standing to assert a Title VI claim in the absence of 

any allegation that they, as a group or individually, were (a) intended beneficiaries of any 

“program or activity receiving Federal financial assistance,” or (b) excluded by the NCAA from 

participating in any such program or activity. These are essential elements of a Title VI claim. 

See Burrow v. Postville Cmty. Sch. Dist., 929 F.Supp. 1193, 1199 (N.D.Iowa 1996); see also 

Coalition of Bedford-Stuyvesant Block Ass'n, v. Cuomo, 651 F. Supp. 1202, 1209 n.2 (E.D.N.Y. 

1987) (Title VI claim requires that the plaintiff was excluded from participation in, denied the 

benefits of, or subjected to discrimination under, any Federal assistance program); Bryant v. New 

Jersey Dep't of Transp., 998 F.Supp. 438 (D.N.J. 1998) (same). Indeed, Title VI was intended to 

provide a remedy to individual persons, not institutions or groups of individuals. See Dekalb 

County Sch. Dist. v. Schrenko, 109 F.3d 680, 689 (11th Cir. 1997); Stanley v. Darlington County 

Sch. Dist., 84 F.3d 707, 717 n.2 (4th Cir. 1995). In other words, even if their Title VI claim were 

timely and the NCAA was a direct recipient of federal funds, Count VII fails because Plaintiffs 

attempt to challenge a “Policy” and/or program or activity that does not apply to them. 

H. Plaintiffs’ Defamation Claim is Time-Barred and Fails to State a Claim for 
Which Relief May be Granted 

In Count VIII, Plaintiffs contend that publication of the NCAA Policy and its application 

to UND somehow defamed them as a group. Because the Policy was published in 2005, 

Plaintiffs’ claim is well outside the two-year limitations period for defamation claims and is 

clearly time-barred. See N.D.C.C. § 28-01-18; Thorson v. Latendresse, 307 N.W.2d 586, 588 

(N.D. 1981) (libel claim accrues when plaintiff becomes aware of the defamatory statement). For 

this reason alone, the NCAA is entitled to dismissal of Count VIII. 
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Even if not time-barred, Plaintiffs fail to state a claim for defamation under North Dakota 

law based on the allegation that the NCAA “soiled the name and reputation of the Sioux nation” 

by classifying UND’s athletic nickname and logo as “hostile or abusive” under the NCAA’s own 

Policy. Compl. ¶ 80. For purposes of libel, the statement is no more than opinion and cannot 

constitute defamation as a matter of law. Bertsch v. Duemeland, 2002 ND 32, ¶ 11, 639 N.W.2d 

455; Restatement (Second) of Torts § 614(1) (1977). Indeed, as opinion on an issue of public 

import, the Policy is immune under the First Amendment. See Milkovich v. Lorain Journal Co., 

497 U.S. 1, 21 (1990).7 In any event, the “label” is directed only toward an environment 

associated with UND athletics; it is not even arguably directed toward these Plaintiffs or the 

Sioux nation. Count XIII must be dismissed. 

I. Plaintiffs’ Claim for “Punitive Damages” Fails to Allege a Cause of Action 

Count IX of Plaintiffs’ Complaint is denominated “Punitive Damages.” This claim fails 

for the simple reason that punitive damages are a remedy and not an independent cause of action.  

In addition, under North Dakota law, a plaintiff is prohibited from even including a prayer for 

exemplary damages in his or her initial pleading. See N.D.C.C. § § 32-03.2-11 (“After filing the 

suit, a party may make a motion to amend the pleadings to claim exemplary damages. The 

motion must allege an applicable legal basis for awarding exemplary damages and must be 

accompanied by one or more affidavits or deposition testimony showing the factual basis for the 

claim.”). See also 22 Am.Jur.2d Damages § 741 (1995); Risse v. Meeks, 585 N.W.2d 875, 883 

(S.D. 1998) (“[A] claim for punitive damages must be based on some underlying cause of action, 

since, as a general rule, there is no separate and distinct cause of action for exemplary 
                                                 
7 In addition, because the “Sioux nation” is sufficiently large that any statement regarding that population, 
even one deemed defamatory, will not give rise to a tort claim under the “group libel doctrine” because it 
cannot be reasonably understood to refer to a particular individual or Plaintiff. See 2 F. Harper, F. James 
& O. Gray, The Law of Torts § 5.7 (2d ed. 1986); see, e.g., Weatherhead v. Globe Intern., Inc., 832 F.2d 
1226, 14 Media L. Rep. 1949 (10th Cir. 1987). 
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damages.”). This is reason alone to strike Count IX. Additionally, because all of Plaintiffs’ 

claims where punitive damages might be available are time-barred, the “claim” is also untimely 

and must be dismissed. 

J. Plaintiffs “Equal Protection” Claim Must Be Dismissed Because Plaintiffs 
Fail to Allege the Government Violated Any Recognized Fourteenth 
Amendment Right and Any Such Claim Would Be Time Barred 

In Count X, Plaintiffs’ assert violation of the equal protection clause of the Fourteenth 

Amendment. Citing the namesake exemption granted to Florida State University (“FSU”) and 

other member schools, Plaintiffs allege that “the NCAA has applied a different standard to 

Plaintiffs in this matter in violation of its [sic] constitutional rights and equal protection of the 

laws.” Compl. ¶ 87 (emphasis supplied). Plaintiffs’ “equal protection” claim fails for numerous 

reasons, each dispositive. 

As a threshold matter, Count X is pled without reference to any jurisdictional statute 

(such as Sections 1981 or 1983) permitting judicial review of this claim and accordingly, the 

Court lacks subject matter jurisdiction. See Stevens v. Braniff Airways, Inc., 490 F.Supp. 231, 

233 (D. Minn. 1980). Assuming Plaintiffs intended to assert their equal protection claim in 

connection with Count VII’s Section 1983 claim, it would be time-barred under the same two-

year statute of limitations. 

Even if not time-barred, Count X fails to state a claim as a matter of law because 

Plaintiffs do not allege state action or that the NCAA acted under color of law in adopting the 

Policy. These are essential elements and the claim fails without facts demonstrating state action. 

See Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974); Shelley v. Kraemer, 334 U.S. 1 

(1948). Moreover, Plaintiffs’ equal protection argument is that UND was treated differently than 

other NCAA member schools. Plaintiffs fail to allege that they suffered any individual 
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constitutional injury. In short, these Plaintiffs lack standing to assert UND’s claims or litigate on 

UND’s behalf.  

Finally, Plaintiffs’ factual allegations also miss the equal protection mark even if the 

constitutional standard applied. Schools such as FSU were not permitted to retain their athletic 

nicknames because they are “large and influential,” Compl. ¶ 19, but because they obtained 

namesake approval from the respective tribes involved. As such, they are not “similarly situated” 

to UND. Plaintiffs also fail to allege any basis for concluding that a school’s size or its athletic 

nickname are classifications protected by the equal protection clause of the U.S. Constitution. 

Count X fails for all these reasons.  

K. Plaintiffs’ Claim for “Unlawful Restraint of Trade” Fails for Lack of 
Standing, is Time-Barred and Fails to State a Claim 

In Count XI, Plaintiffs allege that, by adopting the 2005 Policy, the NCAA violated state 

and federal antitrust laws to “restrain trade of the ‘Fighting Sioux’ name and restrain competition 

of the UND’s ‘Fighting Sioux’ athletics . . . .” Compl. ¶ 113. Plaintiffs’ conclusory allegations 

fail to allege facts sufficient to show a plausible Sherman Act claim under Twombly, 550 U.S. 

544. For example, Plaintiffs fail to plead a basis for antitrust standing because they are neither 

“consumers nor competitors” in the relevant market. See Gen. Indus. Corp. v. Hartz Mountain 

Corp., 810 F.2d 795, 809 (8th Cir.1987) (“[S]tanding to sue under the Sherman Act is limited to 

a consumer or competitor that proximately suffers antitrust injury.”). Nor do Plaintiffs allege that 

they suffered any cognizable economic injury or that they even have any economic interest of 

any kind at stake. Rather, Plaintiffs are again attempting to litigate on behalf of UND as to its use 

of the nickname.8 As such, Plaintiffs cannot demonstrate antitrust injury or unreasonable 

                                                 
8  Plaintiffs’ Complaint contains a number of errors where they confuse themselves with UND, including 
the facially erroneous claim that the NCAA exercises “a monopolistic control over the Plaintiffs.” Compl. 
¶ 114 (emphasis added). As noted previously, because Plaintiffs are not members of the NCAA and the 
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restraint of trade resulting in any compensable anticompetitive harm. See Warrior Sports, Inc. v. 

NCAA, 623 F.3d 281, 285 (6th Cir. 2010).  

Moreover, because the limitations period under 15 U.S.C. § 15b is four years, Plaintiffs’ 

claim is time-barred as a matter of law. See Varner v. Peterson Farms, 371 F.3d 1011, 1019 (8th 

Cir. 2004). The same result follows for a claim under North Dakota’s analog statute. See 

N.D.C.C. § 51.08.1-10. 

L. Plaintiffs Fail to State a Claim for Intentional Infliction of Emotional 
Distress 

In Count XII, Plaintiffs purport to state a claim for intentional infliction of emotional 

distress. This cause of action is narrowly limited to conduct that exceeds “all possible bounds of 

decency,” and which would arouse resentment against the actor and lead to an exclamation of 

“Outrageous!” by an average member of the community. Muchow v. Lindblad, 435 N.W.2d 918, 

924 (N.D.1989); see also Kautzman v. McDonald, 621 N.W.2d 871, 877 (N.D. 2001). 

Plaintiffs allege – without supporting facts -- that the NCAA Policy was adopted for the 

purpose of intentionally causing “severe emotional distress upon the people of the Spirit Lake 

Sioux tribe and upon Plaintiffs.” Comp. ¶ 115. They further assert that the NCAA “ignores the 

wishes of more than 1000 Sioux people who were denied the right to vote on an issue that was 

forced upon them without their consent.” Id. ¶ 116. Plaintiffs’ latter allegation defeats their 

claim. Because UND’s “Fighting Sioux” nickname remains controversial even within the tribes 

themselves, there is no plausible claim that a general Policy regarding display of Native 

American imagery at NCAA championship events was “extreme and outrageous” as a matter of 

law.  

                                                                                                                                                             
Policy does not pertain to them, the conclusory allegation fails to state a plausible Sherman Act or state 
law claim for unlawful restraint of trade. 
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In addition, as with each of Plaintiffs’ claims, Count XII is plainly time-barred – this 

claim under the applicable two-year statute of limitations. See N.D.C.C. § 28-01-18. Count XII 

fails and must be dismissed. 

CONCLUSION 

For the reasons set forth above, Defendant respectfully submits that Plaintiffs’ Complaint 

fails as a matter of law and should be dismissed.  Defendants request entry of an Order 

accordingly, and for such other and further relief as the Court deems just and proper. 

Respectfully submitted, 
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/s/ Jonathan F. Duncan_________ 
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I hereby certify that the above and foregoing Memorandum in Support of Defendant 
National Collegiate Athletic Association’s Motion to Dismiss was filed via the Court’s ECF 
system on the 22nd day of December, 2011, and served upon opposing counsel electronically as 
follows: 
 
Reed A. Soderstrom 
Pringle & Herigstad, P.C. 
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Minot, ND 58702 
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