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CORPORATE DISCLOSURE STATEMENTS 
REQUIRED BY FED. R. APP. P. 26.1 

 
 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

the nongovernmental corporate defendants-appellees state as follows: 

Honeywell International Inc. 

 Honeywell International Inc. states that it does not have a parent 

corporation, and that State Street Bank & Trust owns more than 10% of 

Honeywell International Inc.’s stock on behalf of participants in State 

Street’s 401(k) plan. 

Trigen Syracuse Energy Corporation 

Trigen Syracuse Energy Corporation states that it is now known 

as Syracuse Energy Corporation.  Syracuse Energy Corporation’s direct 

parent is SUEZ Energy Cogeneration Corporation.  Syracuse Energy 

Corporation’s indirect parents in the United States are IPR-GDF SUEZ 

Generation North America, Inc. and IPR-GDF SUEZ North America, 

Inc.  None of these companies is publicly traded.  There are two 

corporate parents that are traded publicly on European stock 

exchanges: International Power PLC and GDF SUEZ S.A. 
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Clark Concrete Company, Inc. 

Clark Concrete Company, Inc. states that it has been dissolved, it 

had no parent corporation, and there was no publicly held company that 

owned 10% or more of its stock prior to its dissolution. 

Valley Realty Development Company, Inc. 

Valley Realty Development Company, Inc. states that it was 

formerly owned by Clark Concrete Company, Inc., and that no publicly 

held company owns 10% or more of Valley’s stock. 

Hanson Aggregates North America 

Hanson Aggregates New York, Inc. states that it is a wholly 

owned, indirect subsidiary of Lehigh Hanson, Inc.  Lehigh Hanson, Inc. 

is a wholly-owned, indirect subsidiary of Heidelberg Cement AG, which 

is traded on various German stock exchanges.  “Hanson Aggregates 

North America” was formerly the name for all of Hanson’s North 

American operations.  Corporate functions in North America are now 

managed by Lehigh Hanson, Inc.   
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PRELIMINARY STATEMENT 

This Court has firmly established that claims that Indian tribes were 

unlawfully dispossessed of their aboriginal lands during our nation’s 

nascent years are barred by the equitable principles of laches, 

acquiescence and impossibility.  Claims brought to vindicate such ancient 

rights must be dismissed because they inherently disrupt long-settled 

expectations of state sovereigns, local governments, private enterprises, 

and individual citizens.  Oneida Indian Nation of N.Y.  v. County of 

Oneida, 617 F.3d 114 (2d Cir. 2010), cert. denied, 132 S.Ct. 452 (2011); 

Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266 (2d Cir. 2005), cert. 

denied, 547 U.S. 1128 (2006); see City of Sherrill v. Oneida Indian Nation 

of N.Y., 544 U.S. 197 (2005).  That principle controls this case. 

The Onondaga Nation appeals from a decision of the United States 

District Court for the Northern District of New York (Kahn, J.), dated 

September 22, 2010, dismissing its claims against the State of New York, 

the County of Onondaga, the City of Syracuse, and five private 

corporations that own land and do business in central New York.  The 

Onondagas claim that in six treaties two centuries ago, their aboriginal 

lands were conveyed to the State of New York in violation of the Indian 
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 2 

Trade and Intercourse Acts (now codified at 25 U.S.C. § 177), the Treaty of 

Fort Stanwix of 1784, and the Treaty of Canandaigua of 1794.  They seek a 

declaration that these 200-year-old transactions are “null and void,” that 

the “subject land remains the property of the Onondaga Nation and the 

Haudenosaunee,” and that the “Onondaga Nation and the Haudenosaunee 

continue to hold title to the subject land” (JA45).   

The district court held that the Supreme Court’s decision in Sherrill, 

and this Court’s decisions in Cayuga and Oneida, “foreclose any 

possibility” that the Onondagas can prevail on their land claims, and 

granted defendants’ motions to dismiss (JA251).  The Onondaga Nation 

appealed, but held its appeal in abeyance pending decision on the United 

States’ and Oneidas’ petitions for certiorari in Oneida.  Even though the 

Supreme Court denied those petitions, the Onondagas reinstated their 

appeal. 

This Court must affirm the district court’s dismissal of the Onondaga 

Nation’s claims.  Like the Oneidas’ and the Cayugas’ land claims before 

them, the Onondagas’ claims are premised on their contention that they  
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“own” 2,500,000 acres (over 3,900 square miles) of land in central New 

York, which they claim the State illegally acquired in a series of centuries-

old transactions that allegedly were not ratified by the federal 

government.  While they disavow any intention to seek injunctive relief or 

damages, the Onondagas brought their claims expressly to vindicate their 

claimed right to ownership of an enormous swath of land in central New 

York.  Granting them declaratory relief necessarily would involve a finding 

that the State acquired the lands — all the lands — in transactions that 

violated federal law, a finding that would disrupt settled expectations 

based on 200 years of non-Indian sovereignty, ownership and development.  

Thus, on their face, the Onondagas= claims are indistinguishable from 

those in Oneida and Cayuga, and must be dismissed for the same 

equitable reasons.  Alternatively, the Court may dismiss the claims 

against the State on the basis of Eleventh Amendment sovereign 

immunity,1 and against the remaining defendants on the ground that the 

State is an indispensable party. 

                                                 
1  While the Court may dismiss the claims against the State on the ground of 
Eleventh Amendment immunity, normally a threshold issue, we begin with the 
argument, which the district court accepted, that the Onondagas’ claims are barred 
by equitable principles because dismissal on that ground would dispose of the 
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QUESTIONS PRESENTED 

 1.  Whether the Onondaga Nation’s claims that the State of New 

York illegally acquired its lands in the late 1700s and early 1800s 

necessarily disrupt long-settled expectations and therefore must be 

dismissed on the same equitable grounds that defeated the land claims of 

the Oneidas and the Cayugas. 

 2. Whether this action against the State is barred by the Eleventh 

Amendment, since the State’s immunity has not been abrogated or waived, 

and the United States has not intervened or commenced an action raising 

any claim that the Onondaga Nation seeks to assert. 

 3.  Whether, if this action is barred against the State by the 

Eleventh Amendment, it must be dismissed as to all defendants because of 

the Onondaga Nation’s inability to join the State as an indispensable 

party. 

 

 

 

                                                                                                                                                             
claims against all defendants. 
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STATEMENT 

 Historical Background 
 

 In the years preceding the Revolutionary War, the Onondaga Nation 

occupied more than two million acres of land in central New York, in 

between land occupied by two other Iroquois nations, the Oneida Nation to 

the east and the Cayuga Nation to the west.  In September 1788, the State 

of New York entered into the Treaty at Fort Schuyler with the Onondaga 

Nation.  For payments in money and in kind, the Onondagas “cede[d] and 

grant[ed] all their lands to the people of the State of New York, forever.”  

1788 Treaty of Fort Schuyler, reprinted in Report of Special Committee to 

Investigate the Indian Problem of the State of New York, Appointed by the 

Assembly of 1888, Transmitted to the Legislature February 1, 1889 

(“Whipple Report”), at 190-192.  The 1788 Treaty set aside a portion “of the 

said ceded lands” for the Onondagas’ “use and cultivation, but not to be 

sold, leased or in any manner aliened or disposed of to others” comprising 

about 100 square miles, or 64,000 acres, in the vicinity of Onondaga Lake 

and the present site of Syracuse.  Id.; see JA37 (amended complaint, 

quoting portions of the 1788 treaty).    
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 The Treaty of Fort Schuyler was made under the Articles of 

Confederation, before the Constitution became effective.  See Owings v. 

Speed, 18 U.S. (5 Wheat.) 420, 423 (1820) (United States Constitution took 

effect on March 4, 1789).  At that time, the State of New York had the 

authority to extinguish Indian land interests without the consent or 

participation of the United States.  See Oneida Indian Nation of N.Y. v. 

New York, 860 F.2d 1145, 1150-1162 (2d Cir. 1988), cert. denied, 493 U.S. 

871 (1989).  And New York was not precluded from unilaterally acquiring 

Indian lands by the 1784 Treaty of Fort Stanwix, which had established 

peace between the United States and the Iroquois tribes (including the 

Onondagas) following the Revolution.  Id. at 1163-66. 

 In 1790, Congress enacted the first Indian Trade and Intercourse 

Act, commonly known as the Nonintercourse Act, which provided that no 

sale of Indian lands “shall be valid” unless approved by the United States 

government.  Act of July 22, 1790, ch. 33, 1 Stat. 137.  Subsequent versions 

of the Nonintercourse Act were enacted in 1793, 1796, 1799, 1802 and 

1834;2 the current version is codified at 25 U.S.C. § 177. 

                                                 
2   Act of March 1, 1793, 1 Stat. 329; Act of May 19, 1796, 1 Stat. 469; Act of March 
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 In 1793, the State entered into a second treaty with the Onondagas 

in which it acquired the Onondagas’ rights to most of the lands that had 

been set aside for the Onondagas’ use and cultivation in the 1788 Treaty.  

Treaty with the Onondaga Nation of 1793, reprinted in Whipple Report at 

195-199; see JA39-40 (amended complaint, quoting portions of the 1793 

treaty).    

 In 1794, in the Treaty of Canandaigua with the Six Iroquois Nations, 

the United States “acknowledge[d]” the lands set aside for the  Onondagas 

in their 1788 and 1793 treaties with the State of New York.  Treaty of 

November 11, 1794, 7 Stat. 44.  The United States agreed that it would 

“never claim the same” and that the lands so set aside “shall remain theirs 

[i.e., the Onondagas’] until they choose to sell the same to the people of the 

United States, who have the right to purchase” (meaning in this context 

the State of New York, see Sherrill, 544 U.S. at 203 n.1.)  Id., Art. II, at 

45.3  The Onondagas in turn agreed that they would “never claim any 

                                                                                                                                                             
3, 1799, 1 Stat. 743; Act of March 30, 1802, 2 Stat. 139; Act of June 30, 1834, 4 Stat. 
729. 
 
3   The treaty’s reference to the “people of the United States, who have the right to 
purchase” meant the State of New York, because New York then held the 
underlying fee title to the lands occupied by the Onondagas, also known as the pre-
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other lands within the boundaries of the United States; nor ever disturb 

the people of the United States in the free use and enjoyment thereof.”  Id., 

Art. IV, at 45; see Sherrill, 544 U.S. at 204-05. 

 While the vast majority of the Onondagas’ aboriginal lands had been 

conveyed to the State of New York in the 1788 and 1793 treaties, New 

York acquired from the Onondagas smaller parcels of the remaining lands 

in 1795, 1817 and 1822.  See Whipple Report at 199-211; JA40-41 

(amended complaint, partially quoting language from the 1817 and 1822 

treaties).  In the early 1800s, agents of the United States actively assisted 

the State of New York’s efforts to acquire lands from the New York 

Indians, and helped remove the tribes to western lands.  See Sherrill, 544 

U.S. at 205-206; see generally Felix C. Cohen, Handbook of Federal Indian 

Law at 420 (1942 ed.).   

 In particular, in 1838, the United States and the New York Indians 

entered into the Treaty of Buffalo Creek.  Treaty of January 15, 1838, 7 

Stat. 550.  By this time, about 500 Onondagas remained in New York, and 

about 200 of those resided on the Seneca reservations.  See id., 7 Stat. at 

                                                                                                                                                             
emptive right to purchase.  See Sherrill, 544 U.S. at 203, n. 1. 
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556 (Sch. A).  The federal government paid money and set aside lands in 

what is now Kansas to be the “future home” for the Onondagas and other 

tribes. 7 Stat. at 551-552, 554.4  See Sherrill, 455 U.S. at 206-07.    

 However, the Onondagas who wished to remain in New York were 

permitted to stay.  The Onondaga reservation now comprises 6,100 acres, 

less than ten square miles, located south of Syracuse.  According to the 

2010 census, about 468 people reside on the Onondaga Nation reservation.  

See http://factfinder2.census.gov (last visited on May 25, 2012). 

 The Complaint 

 The Onondaga Nation commenced this action in March 2005 “to 

declare that certain lands are the property of the Onondaga Nation and 

the Haudenosaunee, having been unlawfully acquired by the State of New 

York in violation of the federal Indian Trade and Intercourse Acts, now 

codified at 25 U.S.C. § 177, and in violation of the United States 

Constitution, the Treaty of Fort Stanwix of 1784, and the Treaty of 

                                                 
4  In 1893, with the United States’ consent, the New York Indians sued the United 
States for monetary recompense for Kansas lands the United States had set aside 
for them but subsequently sold to settlers.  The Onondagas shared in the resulting 
award of damages.  See New York Indians v. United States, 170 U.S. 1 (1898), on 
remand, 40 Ct. Cl. 448 (1905). 
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Canandaigua of 1794” (JA14, 15).  The complaint alleges that the “subject 

of this action” is the aboriginal territory of the Onondaga Nation, which, 

insofar as it lies within the State of New York, is “an area or strip of land” 

that “runs from the St. Lawrence River, along the east side of Lake 

Ontario and south as far as the Pennsylvania border,” which “varies in 

width from about 10 miles to more than 40 miles” and amounts to nearly 

2,500,000 acres (JA19-20).  Attached to the complaint, a map depicts the 

enormous swath of allegedly aboriginal land at issue, comprising all or 

part of eleven New York counties (JA29).   

 Plaintiff named as defendants the State of New York, as the original 

purchaser and occupier of the subject lands, and the County of  Onondaga 

and the City of Syracuse as occupiers of some of the subject lands (JA17-

18).  Plaintiff also sued Honeywell International, Inc.; Clark Concrete 

Company, Inc. and its subsidiary Valley Realty Development Company, 

Inc.; Hanson Aggregates North America; and Trigen Syracuse Energy 

Corporation, on the basis that they hold interests in some of the subject 

Case: 10-4273     Document: 103     Page: 20      05/25/2012      621083      69



 11 

lands, alleging that they have “mined,” “degraded,” and “polluted” areas 

within their aboriginal lands (JA18-19).5  

 The complaint claims that the “subject lands” have been the property 

of the Onondaga Nation and the Haudenosaunee “since time immemorial” 

(JA20).  It alleges that the individuals “purporting” to represent the 

Onondaga Nation, but without authorization to act on its behalf, entered 

into a treaty in 1788 purporting to cede to the State of New York all of the 

subject lands except for a 100 square-mile tract of land near Onondaga 

Lake (JA20-21).  It asserts that when certain chiefs and other Onondagas 

protested, another treaty was signed in 1790, again by persons purporting 

to represent the Onondaga Nation, to “ratify and confirm” the 1788 treaty 

(JA21).  The 1790 treaty, the complaint alleges, was not approved by the 

New York Legislature or recorded in accordance with New York law until 

November 25, 1791, and the complaint alleges, was not effective until after 

the federal government enacted the first Indian Trade and Intercourse Act 

of 1790 (JA22).    

 
                                                 
5  The complaint alleges that the Onondaga Nation asked the United States to file 
suit asserting identical claims to breach the State’s immunity (JA17); the United 
States has filed no such suit nor has it sought to intervene in this lawsuit. 
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 The complaint goes on to allege that in 1793, 1795, 1817, and 1822, 

despite the Indian Trade and Intercourse Act and without the approval of 

the United States Senate or Congress, persons claiming to represent the 

Onondaga Nation entered into other unauthorized treaties with the State 

of New York purporting to cede much of the land set aside in the 1788 and 

1790 treaties (JA23-25).  The complaint asserts that these treaties also 

violated the Treaty of Fort Stanwix of 1784 and the Treaty of Canandaigua 

of 1794. 

 In its prayer for relief, the complaint seeks a declaration “[t]hat the 

purported conveyances of the ‘treaties’ of 1788, 1790, 1793, 1795, 1817, 

and 1822 were and are null and void” and “[t]hat the subject land remains 

the property of the Onondaga Nation and the Haudenosaunee, and that 

the Onondaga Nation and the Haudenosaunee continue to hold title to the 

subject land” (JA27). 

 When, on June 28, 2005, this Court dismissed the Cayugas’ land 

claims based on the equitable considerations discussed in Sherrill, the 

Onondaga Nation filed a first amended complaint identical to the original 

but with additional allegations to attempt to counter these equitable 
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concerns (JA30-47).  The amended complaint alleges that the Onondaga 

Nation has persistently protested the taking of its land; that it has faced 

“serious obstacles” to the assertion of its rights; that it was “justified” in 

relying on the United States’ promises that it would protect it from the 

unlawful dispossession of lands; that the Onondaga Nation has 

maintained “cultural, spiritual, legal, and political ties to the subject land”; 

that the “subject land” has been populated and developed by non-Indians 

over its protests; that New York acted in bad faith in dealing with the 

Onondaga Nation; and that New York and the other defendants have 

known or had reason to know that the Onondaga Nation asserted its 

ownership of the subject land (JA43-45). 

 Defendants’ Motions to Dismiss 

 By pre-answer motion, the State of New York moved to dismiss the 

amended complaint for want of subject matter jurisdiction and for failure 

to state a claim for which relief can be granted (JA48-49).  The State 

asserted that the action is barred by Eleventh Amendment immunity and 

by the same equitable considerations that foreclosed the Indians’ claims in 

Sherrill and Cayuga.  (Docket Entry 44.)   The County of Onondaga, the 

Case: 10-4273     Document: 103     Page: 23      05/25/2012      621083      69



 14 

City of Syracuse, and the corporate defendants likewise moved to dismiss 

this 200 year-old possessory land claim on the grounds that it is barred by 

Sherrill and Cayuga, and that if the State’s motion to dismiss is granted 

on immunity grounds, it must  also be dismissed as to them because the 

State of New York is an indispensable party (JA51-52).   

 Plaintiff opposed the motion, submitting numerous declarations, 

along with extensive historic documentation, in an attempt to show that 

the State acquired the Onondagas’ aboriginal lands unlawfully and in bad 

faith; the Onondagas have maintained cultural, spiritual, legal, and 

political ties to the subject land; the Onondagas over two centuries have 

repeatedly asserted their position that the lands were unlawfully acquired; 

and the Onondagas did not commence suit before now because they lacked 

resources, because the courts appeared inhospitable to Indian land claims, 

and because they attempted to resolve the issues out of court (JA51-227). 

 The District Court’s Decision 

 The district court held that “Sherrill, Cayuga, and Oneida foreclose 

any possibility that the Onondaga Nation’s action may prevail; the Court 

is bound by these precedents to find the Nation’s claims equitably barred 
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and subject to dismissal” (JA251).  The court observed that the Onondagas’ 

claims are predicated on three critical assertions: (1) that the “land in 

question ‘has never been sold, ceded, or given up by any Indian,’” (2) that 

New York should have known that its purchases of land were unlawful, 

and (3) that the private defendants have no lawful interest in the land 

"because their possession rests on . . . allegedly void treaties” (JA251).  

“Plainly,” the court held, the Nation’s claims are the type of “inherently 

disruptive” claims that Sherrill’s formulation bars (JA251).  Rejecting 

plaintiff’s attempt to limit their claims to seeking declaratory relief against 

only a defined set of defendants, the court held that Sherrill’s equitable 

bar applies to “any ancient land claims that are disruptive of significant 

and justified societal expectations that have arisen as a result of a lapse of 

time during which plaintiffs did not seek relief” (JA252, quoting Oneida, 

617 F.3d at 135). 

 The district court also rejected plaintiff’s argument that a dismissal 

at this stage would be premature.  The court observed that while this 

Court dismissed the Cayugas’ claims after trial, this Court also noted that, 
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were the tribe to file the same complaint today, it would be subject to 

dismissal “ab initio” (JA252, quoting Cayuga, 413 F.3d at 278).   

 The district court observed that, as in Cayuga and Oneida, nearly 

200 years separates the events forming the predicate of the claims and 

their actual assertion; the contested land has been extensively populated 

by non-Indians; the land has experienced significant material development 

by private and public entities and individual private persons; and New 

York State has long exercised sovereign control over the land, creating 

“long-settled expectations concerning land ownership in countless innocent 

purchasers and others” (JA252-253).  The court reasoned that regardless of 

the reason for the delay, the focus is on “the length of time at issue 

between an historic injustice and the present day, on the disruptive nature 

of claims long delayed, and on the degree to which these claims upset the 

justifiable expectations of individuals and entities far removed from the 

events giving rise to the plaintiffs’ injury” (JA253, quoting Oneida, 617 

F.3d at 127).  Under this test, the district court held, “the profoundly 

disruptive nature of the Onondaga Nation’s claims” is apparent on the face 
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of the pleadings and they must therefore be dismissed “as a matter of law” 

(JA254). 

SUMMARY OF ARGUMENT 

Ancient Indian land claims are barred by the equitable principles of 

laches, acquiescence and impossibility.  They must be dismissed because 

they inherently disrupt long-settled expectations of state sovereigns, 

private enterprises, and individual citizens alike.  Oneida, 617 F.3d 114; 

Cayuga, 413 F.3d 266; see Sherrill, 544 U.S. 197.  Moreover, regardless of 

the relief sought, the Onondagas’ claims hinge on their assertion that the 

ancient treaties with New York violated federal law; these claims are 

inherently disruptive because they Acall into question title to@ 2,500,000 

acres of land in eleven counties in upstate New York.  Cayuga, F.3d at 275.  

Thus, the district court correctly dismissed the amended complaint in its 

entirety as against all defendants based on the equitable grounds 

articulated in Oneida, Cayuga and Sherrill.  

Alternatively, the Court may dismiss the claims against the State of 

New York on Eleventh Amendment grounds, because the State’s immunity 

has neither been abrogated nor waived, nor has the United States 

Case: 10-4273     Document: 103     Page: 27      05/25/2012      621083      69



 18 

intervened in this action.  Should the Court dismiss claims against the 

State of New York, it must also dismiss them as against the other 

defendants because the State is an indispensable party. 

 
STANDARD OF REVIEW 

 This Court reviews de novo the district court's dismissal of an action 

for failure to state a claim under Rule 12(b)(6), e.g., Building Industry 

Elec. Contractors Ass'n v. City of New York,  2012 WL 1563919 (2d Cir. 

May 4, 2012) (citing In re Citigroup ERISA Litig., 662 F.3d 128, 135 

(2d Cir.2011)).  Dismissal is appropriate if the complaint fails to state a 

claim “plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  In 

assessing the legal sufficiency of the claim, the Court must accept factual 

allegations in the complaint as true and draw all reasonable inferences in 

favor of the nonmoving party.  Citigroup, 662 F.3d at 135.  The Court will 

consider only the complaint and any documents attached thereto or 

incorporated by reference and documents upon which the complaint relies 

heavily.  Id.  The Court reviews a district court’s decision to take judicial 

notice under an abuse of discretion standard.  Staeher v. Hartford Fin. 

Serv. Group, Inc., 546 F.3d 406, 424 (2d Cir. 2008). 
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ARGUMENT 

POINT I

LIKE THE CAYUGAS’ AND ONEIDAS’ LAND CLAIMS,  
THE ONONDAGAS’ LAND CLAIMS ARE BARRED  
BY EQUITABLE PRINCIPLES OF LACHES, 
ACQUIESCENCE, AND IMPOSSIBILITY 

 
The Onondagas’ claims that they were unlawfully dispossessed of 

their aboriginal lands two centuries ago are barred by the equitable 

principles of laches, acquiescence and impossibility because they 

inherently disrupt long-settled expectations of state sovereigns, local 

governments, private enterprises, and individual citizens alike.  Following 

the Supreme Court’s decision in Sherrill, this Court dismissed land claims 

brought by two other Iroquois tribes:  the Cayugas and the Oneidas.  

Because the Onondagas’ claims are indistinguishable from those claims, 

and are “subject to dismissal ab initio,” they should likewise be dismissed.  

Cayuga, 413 F.3d at 278. 

In Sherrill, 544 U.S. 197, the Supreme Court held that the New York 

Oneidas, having been out of possession of former reservation lands since 

the early 1800s, were barred by equitable principles from reestablishing 

sovereignty over parcels of land within the boundaries of former 
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reservation lands that they had purchased on the open market.  A number 

of factors weighed heavily in the Court=s decision:  the Adistance from 1805 

to the present day,@ the Oneidas’ Along delay@ in seeking equitable relief 

against the local and State governments, 544 U.S. at 221, the fact that 

Agenerations have passed during which non-Indians have owned and 

developed the area that was once composed the Tribes= historic 

reservation,@ the fact that since the middle of the 19th century most of the 

Oneidas have lived elsewhere, id. at 202, Athe impracticability of returning 

to Indian control land that generations earlier passed into numerous 

private hands,@ id. at 219, and the fact that Athe properties . . . involved 

have greatly increased in value since the Oneidas sold them 200 years 

ago,@ id. at 215.  Thus the Court concluded that the Oneidas’ claim of 

sovereignty over the properties they had acquired  was so Adisruptive@ that 

it was barred by the federal equitable doctrines of laches, impossibility and 

acquiescence.Id.at221.                                       

Following Sherrill, this Court held that the same equitable principles 

barred all possessory land claims brought by the Cayugas and the United 

States to redress allegedly unlawful transfers of the Cayugas= former 
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reservation lands, whether the relief sought was ejectment or damages.  

See Cayuga, 413 F.3d 266.  Plaintiffs in Cayuga alleged that in two 

transactions in 1795 and 1807, the State of New York illegally acquired 

their right to possess a 64,000-acre tract that the State had set aside for 

the Cayugas= use in a 1789 treaty that the United States had 

acknowledged in the Treaty of Canandaigua.  Plaintiffs alleged that the 

transactions violated the Nonintercourse Act and the Treaty of 

Canandaigua, and maintained that the treaties ceding this land to the 

State were void from the beginning and therefore never extinguished the 

Cayugas= possessory interest in the lands.  The Cayugas asked the Court 

to declare that the Cayugas have legal and equitable title and the right to 

possession of such lands, to restore plaintiffs to immediate possession, and 

to eject any landowner claiming title derived from the illegal treaties.  The 

district court, after trial, granted the Cayugas declaratory relief and 

money damages in lieu of ejectment and restoration to possession. 

This Court dismissed all the Cayugas= claims, reasoning that they all 

rested on the assertion of a continuing right to possession and were 

inherently disruptive because they called into question title to a wide 
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swath of land long settled by non-Indians.  413 F.3d at 274, 275.  The 

Court held that the disruptive nature of the claim was unaffected by the 

fact that the district court eventually awarded only monetary damages. 

AThis disruptiveness is inherent in the claim itself — which asks the court 

to overturn years of settled land ownership — rather than an element of 

any particular remedy which would flow from the possessory land claim.@  

Id. at 275; see also id. (A[A]ny remedy flowing from this possessory claim 

which would call into question title to over 60,000 acres of land in upstate 

New York@ would be subject to laches) (footnotes and internal quotations 

omitted).  This Court concluded that the Cayugas’ claim “was subject to 

dismissal ab initio” and that “if the Cayugas filed this complaint today, 

exactly as worded, a District Court would be required to find the claim 

subject to the defense of laches under Sherrill and could dismiss on that 

basis.”  Id. at 277-78. 

In 2010, this Court applied similar reasoning to dismiss the Oneidas’ 

land claims, this time on a motion for summary judgment.  Oneida, 617 

F.3d 114.  After the Supreme Court’s decision in their “test case” against 

the Counties of Oneida and Madison involving two years’ rent and 872 
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acres of land, see Oneida Indian Nation of N.Y. v. County of Oneida, 470 

U.S. 226 (1985), on remand, 217 F. Supp. 2d 292 (N.D.N.Y. 2002), the 

Oneidas resumed litigation seeking ejectment and damages for the entire 

250,000 acres of ancestral land they claimed had been unlawfully conveyed 

to the State of New York in a series of transactions from 1795 to 1846.  

The district court, on the authority of Sherrill and Cayuga, dismissed all 

claims for ejectment and trespass damages.  But it allowed the tribes to 

proceed with what it deemed “non-possessory” claims sounding in quasi-

contract, whereby plaintiffs could seek to reform or revise the contracts 

and obtain a remedy for unconscionable consideration.    

This Court reversed the portion of the district court’s decision 

allowing the so-called “non-possessory” claims to go forward.  The Court 

concluded that regardless of the relief sought, the Oneidas’ claims that the 

ancient treaties with New York violated federal law Acall into question” 

title to over 250,000 acres of land in upstate New York, and therefore are 

Adisruptive@ claims precluded by Sherrill and Cayuga.  617 F.3d at 125-26.  

Sherrill and Cayuga, and now Oneida, require dismissal of the 

Onondagas’ complaint.  “This panel is bound to adhere to the earlier 

Case: 10-4273     Document: 103     Page: 33      05/25/2012      621083      69



 24 

precedent of this Court in the absence of a decision by the Supreme Court 

or an en banc panel of this Court calling that precedent into question.”  

Oneida, 617 F.3d at 122.  Here, as in Oneida, “nothing of the sort has 

occurred.”  Id.  Indeed, petitions in Cayuga and Oneida for en banc review 

in this Court, and for writs of certiorari from the Supreme Court, were 

denied.  Because there is no meaningful way to distinguish the Onondagas’ 

claims from those of the Cayugas and the Oneidas, they must be 

dismissed. 

 
A.    The Onondagas’ Land Claims Are Materially 

the Same as the Cayugas’ and Oneidas’ and 
Fail for the Same Reason.  

 
 It is apparent from the face of the amended complaint that the 

Onondagas’ claim is precisely the type of ancient land claim barred by 

Cayuga and Oneida.  The Cayugas asserted a possessory claim, 

demanding, among other types of relief, a declaration that “plaintiffs are 

the owners of and have the legal and equitable title and right of 

possession.”  Cayuga, 413 F.3d at 269.  The Oneidas made a nearly 

identical claim, demanding a declaration that they “have possessory rights 

to the subject lands . . . and there has been no termination of those 
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possessory rights”; and that the subject lands were “conveyed unlawfully” 

through “agreements” that were “void ab initio.”  Oneida, 617 F.3d at 121.  

The Onondagas now ask for essentially the same relief:  a declaration that 

the 200-year-old transactions are “null and void”; that the “subject land 

remains the property of the Onondaga Nation and the Haudenosaunee”; 

and that the “Onondaga Nation and the Haudenosaunee continue to hold 

title to the subject land” (JA45).  Regardless of whether plaintiff seeks any 

other type of relief, the Onondagas’ claims for declaratory relief depend 

conclusively on their assertion that they were wrongfully dispossessed of 

their ancestral lands in transactions that occurred nearly 200 years ago.  

Such claims are inherently disruptive and barred by Sherrill’s equitable 

formulation. 

 The equitable factors barring these ancient land claims include  (i) 

the passage of two centuries since the allegedly illegal transactions 

occurred; (ii) the longstanding, distinctly non-Indian character of the area 

and its inhabitants; (iii) infrastructure and private development in the 

area spanning generations; (iv) the longstanding regulatory authority 

constantly exercised by the State of New York and its counties and towns 
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over the claimed lands; and (v) the degree to which the claims disrupt 

long-settled expectations.  See Sherrill, 544 U.S. at 202-03, 214-21; Oneida, 

617 F.3d at 127; Cayuga, 413 F.3d at 277.  The Onondagas claim title to 

over 2,500,000 acres of central New York, from the Pennsylvania line to 

the St. Lawrence River, comprising all or part of eleven counties.   

 As in Oneida and Cayuga, nearly 200 years have passed since the 

State entered into treaties by which the Onondagas claim they were 

unlawfully dispossessed of their ancestral lands.  The vast majority of the 

2,500,000 acres of subject lands — all but 64,000 acres centered around 

Onondaga Lake — were ceded in the 1788 Treaty at Fort Schuyler.  This 

Court has held that the State of New York had authority to extinguish 

aboriginal title in 1788 without the consent of the United States and 

notwithstanding the 1784 Treaty of Fort Stanwix.  See Oneida, 860 F.2d 

1145, 1150-62.  Thus, their claims to more than 95 percent of  the 

2,500,000 acres involved in this case would be patently meritless even if 

the claims were not already barred by Sherrill, Cayuga, and Oneida.  Like 

the Onondagas, the Cayugas challenged treaties and transactions that 

occurred 200 years ago, in 1795 and 1807.  Cayuga, 413 F.3d at 269.  And 
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the Oneidas challenged a series of transactions that spanned the years 

between 1795 to 1846.  Oneida, 617 F.3d at 119.  So too the Onondagas 

seek to litigate the validity of transactions that occurred many generations 

ago, far removed from present-day inhabitants.  This critical fact is beyond 

dispute. 

 Even at this stage of the proceedings, this Court may take judicial 

notice that the area has been settled predominantly by non-Indians for 

generations.  See Fed. R. Evid. 201.  By 1838, according to the Treaty of 

Buffalo Creek in which the United States actively pursued a plan to 

relocate New York Indians to Kansas, only 300 Onondagas remained on 

the Onondaga reservation and another 194 lived on the Seneca 

reservation.  See Treaty of January 15, 1838, 7 Stat. 550, 556 (Sch. A).  By 

1888, there were about 345 Onondagas living on the Onondaga 

reservation.  Whipple Report, at 41.  And according to the 2010 U.S. 

Census, Onondaga County has over 467,000 residents and less than one 

percent of this population claims Indian ancestry of any type.  See 

http://factfinder2.census.gov (last visited on May 25, 2012); see also 

Sherrill, 444 U.S. at 211 (citing demographic information from the United 
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States Census Bureau website).  Except for the existing 6,100-acre 

reservation in southern Onondaga County, the Onondagas have not 

resided on the “subject lands” since they were conveyed two hundred years 

ago.  Indeed, the Onondagas’ amended complaint specifically alleges that 

they have not had exclusive possession of these lands since the allegedly 

unlawful treaties (JA44), and they admit (Br. at 30) that the subject lands 

have been largely settled by non-Indians. 

 The character of the “subject lands” has also profoundly changed over 

the course of 200 years.  The Court may take judicial notice of the fact that 

the trackless wilderness of the late 1700s has been replaced by today’s 

cities, towns, roads, businesses, schools, and private residences, which 

reflect the long-established non-Indian character of the land.  The 

amended complaint itself alleges that the non-State defendants in this 

case have occupied and changed the character of the lands (JA44).  

Moreover, these entities and businesses, not to mention the hundreds of 

thousands of private individuals who live in the area, have recognized and 

depended on State sovereign control over the lands for nearly 200 years, 

see Sherrill, 544 U.S. at 214; and the rights of non-Indians to own, possess, 
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develop, and transfer these lands freely pursuant to state law during that 

time, see Oneida, 617 F.3d at 136-37; Cayuga, 413 F.3d at 274-75.    

 Recognized State and local regulatory jurisdiction merits “heavy 

weight” in this analysis.  Sherrill, 444 U.S. at 215.  The federal 

government has for two centuries recognized that the State of New York, 

the County of Onondaga, the City of Syracuse and other municipal 

governments have regulatory authority over this area.  As the Supreme 

Court observed, the federal government largely acquiesced in and 

encouraged the New York Indians’ cession of eastern lands and their 

relocation to western territories; and its actions were not limited to the 

Oneidas.  Sherrill, 444 U.S. at 214  (“[T]he United States’ policy and 

practice through much of the early nineteenth century was designed to 

dislodge east coast lands from Indian possession.”)6   

 Plaintiff amended its complaint to allege that, since the plaintiff’s 

predecessors protested the transactions in other fora, defendants’ 

expectations cannot be “justified.”  This attempt to circumvent Cayuga and 
                                                 
6  Thus, the United States entered the Buffalo Creek treaty with the New York 
Indians, including the Onondagas, and agreed to provide them a new homeland in 
Kansas.  The treaty “envisioned removal of all remaining New York Indians” to 
Kansas.  Sherrill, 544 U.S. at 206; 7 Stat. at 551-552 (treaty provided that the 
Kansas lands were intended as the “future home” of the Onondagas, among others). 
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Oneida must be rejected.  Proceeding with their claims after this Court’s 

decisions in Cayuga and now Oneida “has afforded [plaintiff] an 

opportunity to attempt to cast their claims in such a way as to avoid” the 

equitable principles in those cases.  Oneida, 617 F.3d at 139.  But as with 

the Oneidas who tried unsuccessfully to recast their claims in light of 

Cayuga, the Onondagas’ attempt to do so is unavailing.   

 The additional allegations present no meaningful difference between 

their claims and those of the Cayugas and Oneidas before them.  The 

Cayugas’ and Oneidas’ predecessors also had repeatedly protested the 

transactions resulting in the State’s acquisition of their ancestral lands 

before they brought their lawsuits.  See Cayuga Indian Nation of N.Y. v. 

Pataki, 165 F.Supp.2d 266, 316-17, 353-55 (N.D.N.Y. 2001), reversed, 413 

F.3d 266 (2d Cir. 2005), cert. denied, 547 U.S. 1128 (2006) (the Cayugas' 

protests began in 1789 and continued through the 19th and 20th 

centuries); Sherrill, 544 U.S. at 207-208 (describing the history of the 

Oneidas’ litigation of their land claims); see also Oneida, 617 F.3d at 126  

(“This matter is indistinguishable from Cayuga in terms of the underlying 

factual circumstances that led the Cayuga court to conclude not only that 
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the laches defense and other equitable defenses were available, but also 

that laches actually barred the claims at issue in that case.”)   Indeed,  

countless landowners in both those cases purchased property after the 

lawsuits had been filed.7  Regardless of whether any individual or entity 

“was on notice” of the tribes’ assertion of their interests, the Indians’ 

claims are barred by the delay-based principles set forth in Sherrill.   

 Nor are plaintiff’s assertions that it was not responsible for the delay 

in bringing this suit of any import.  See Cayuga, 413 F.3d at 279 (fact that 

district court found that the Cayugas were not responsible for delay in 

bringing the action “is not dispositive for our consideration of the laches 

question”); Oneida, 617 F.3d at 126-28 (fact that district court did not find 
                                                 

7   For example, Cayuga involved a class of defendant landowners, which was 
certified shortly after the Cayugas filed suit in 1980. Cayuga, 413 F.3d at 269. It 
was more than two decades later when this Court decided the appeal in 2005, and 
in the intervening decades, countless landowners in the defendant class bought and 
sold real estate within the Cayugas' claim area.  Given that these transactions 
occurred after the Cayugas filed their complaint, the defendant class members 
undoubtedly would be on at least record notice of the Cayugas' land claim—if not 
actual notice. But the class members' notice made no difference to the Cayuga Court 
and it makes no difference here.  Just as in Cayuga, even if the defendants here had 
actual knowledge of the Onondagas' claims or prior efforts to reclaim the land, the 
amended complaint must be dismissed. See also Oneida, 617 F.3d at 128 
(acknowledging that the Supreme Court in Sherrill “made no mention of . . . 
prejudice to the particular defendants, as opposed to the disruption of broader 
societal expectations”). 
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that the Oneidas unreasonably delayed the initiation of the action “is not 

ultimately important” to the equitable defense recognized in Sherrill).   

 Thus, regardless of the Onondagas’ added allegations that they 

attempted to assert their interests in other fora, and their contention that 

they were not at fault for not bringing these claims earlier, the State and 

local governments and businesses named in this lawsuit still hold justified 

and long-settled expectations regarding current sovereignty and ownership 

of the subject lands.  If permitted to proceed, the Onondagas’ claims will 

destroy the long-settled expectations of the State, the non-State 

defendants, and a multitude of absent landowners.  Those expectations are 

based on the legitimate reliance on the passage of time during which the 

lands have been sold and re-sold by private parties, and by the State’s 

continuous exercise of sovereignty over the subject lands.  See Sherrill, 544 

U.S. at 216-18 (“The longstanding assumption of jurisdiction by the State 

over an area that is predominantly non-Indian in population and land use 

creates “justifiable expectations.”); Oneida, 617 F.3d at 126-27 (the 

developments over “a tremendous expanse of time” have given rise to 
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“justified societal expectations”).   The equitable considerations of Sherrill 

foreclose the Onondagas’ claims. 

 
 B.  Plaintiff Cannot Evade the Equitable Doctrines   
  Warranting Dismissal in Cayuga and Oneida by  
  Limiting Requested Relief in This Lawsuit to a   
  Declaratory Judgment that It “Owns” the Lands. 
 
 It is of no moment that the Onondaga Nation seeks only a 

declaration that it “owns” the subject lands, while the Cayugas and the 

Oneidas also sought ejectment and money damages.  Whatever the relief 

sought, the underlying claims all turn on a judicial determination that 

200-year-old transactions in which the tribes ceded their interest in these 

lands to the State were illegal.  Indeed, the Onondagas, in their own 

words, seek a declaration that these ancient transactions are “null and 

void” (JA45).   

 Disruptiveness is inherent in this type of claim. Cayuga, 413 F.3d at 

274 (“what concerned the Court [in Sherrill] was the disruptive nature of 

the claim itself”).  Further, such disruptiveness is not tied to the specific 

relief requested.  Id. at 275 (“Indeed, this disruptiveness is inherent in the 

claim itself—which asks this Court to overturn years of settled land 
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ownership—rather than an element of any particular remedy which would 

flow from the possessory claim.”).  It is not the request for ejectment, or for 

money damages, or for any other remedy, that is disruptive and hence 

barred as inequitable.  Rather, it is the “underlying premise” of this type of 

claim — that these ancient transactions “were void ab initio” — that is 

disruptive.  Oneida, 617 F.3d at 136.  “Such a claim, which necessarily 

calls into question the validity of the original transfer of the subject lands 

and at least potentially, by extension, subsequent ownership of those lands 

by non-Indian parties, effectively asks this Court to “overturn years of 

settled land ownership.”  Id. at 137 (internal quotations omitted).  

Accordingly, claims challenging the validity of these 200-year-old 

transactions “necessarily threaten to undermine broadly held and justified 

expectations as to the ownership of a vast swath of lands — expectations 

that have arisen not only through the passage of time but also through the 

attendant development of the properties.”  Id.   

 It is the underlying premise of the claim — that the ancient 

transactions were unlawful and void ab initio — that places a cloud of 

uncertainty over the entire area.  Consequently, the fact that the 
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Onondagas seek only a declaration and have not requested ejectment, 

money damages, or other relief, cannot save their claim.  Any tribal claim 

of a right to ownership or possession of ancestral lands that is premised on 

allegedly unlawful 200-year-old transactions, where those lands have long 

been inhabited by non-Indians and regulated by the State and local 

governments, is inherently disruptive and barred by Sherrill, Cayuga and 

Oneida.   

  Nor can plaintiff avoid this Court’s rulings that land claims are 

inherently disruptive and precluded by equitable doctrines by seeking a 

declaration only that what they "own" is fee title to the land, and not a 

right to possession.  As this Court concluded in Oneida, even 

“nonpossessory” claims premised on allegations that the underlying 

transactions violated the Nonintercourse Act necessarily disrupt justified 

expectations and create uncertainty with respect to a spectrum of interests 

in the subject lands:  ownership, possession, development, and sovereignty.  

617 F.3d at 136-39.   

    Moreover, plaintiff’s request for a declaration of “Indian ownership,” 

which it argues would leave possessory rights of current inhabitants 
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intact, would be contrary to the historic concept of Indian title as a right of 

occupancy or possession and would go well beyond the only federal 

common law cause of action the Supreme Court has recognized:  a claim of 

wrongful dispossession.  Before European colonists arrived, the Indian 

nations held “aboriginal title,” a “possessory” right to use and enjoy the 

lands they inhabited.  Under the “doctrine of discovery,” however, fee title 

to the lands became vested in the sovereign, first the discovering European 

nation, then the original thirteen States and the United States.  The 

Indians retained aboriginal rights to use and enjoyment of the lands 

unless or until the sovereign acquired or terminated those rights. See 

Oneida II, 470 U.S. 226, 234 (1985) (discussing concept of aboriginal title 

versus fee ownership); Seneca Nation of Indians v. New York, 382 F.3d 

245, (2d Cir. 2004), cert. denied, 547 U.S. 1178 (2006) (same).  Plaintiff’s 

demand for a declaration of ownership rights instead of a possessory 

interest is diametrically opposed to these historic concepts.   

  And the federal common law cause of action for unlawful 

dispossession, recognized by the Supreme Court in Oneida II, rests on 

tribal assertion of a continuing right of possession, not a tribal assertion of 
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fee ownership.  See Oneida II, 470 U.S. at 236; Oneida, 617 F.3d at 140.  

Plaintiff’s novel approach necessarily would require recognition of an 

entirely a new type of claim, one untethered to the historic concept of 

Indian title as elaborated by the Supreme Court.  See Oneida II, 470 U.S. 

at 234-35 (the Indians’ aboriginal rights included their right to “exclusive 

possession of their lands”). 

 Nor does the fact that the Onondagas have sued a smaller number of 

defendants supposedly to hold them “accountable” and to lay a foundation 

for them to force environmental restoration (Br. at 4) make plaintiff’s 

claims any less disruptive.  To prevail plaintiff must obtain a declaration 

that the subject treaties are “null and void” ab initio and a declaration that 

“Onondaga Nation and Haudenosaunee continue to hold title of title to the 

subject land” (JA45).  Such relief would implicate the State’s sovereignty 

and cast doubt on the title of every landowner, present and future, 

throughout the 2,500,000-acre region stretching from New York’s border 

with Pennsylvania to the St. Lawrence River.   

 A declaration of this sort necessarily would affect each and every 

landowner within the vast claim area because, if the treaties were declared 
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void, they would be void as to everyone.  “[T]he underlying premise of a 

claim based on [a Nonintercouse Act] violation is that the transaction itself 

was void ab initio.”  Oneida, 617 F.3d at 136.  “Such a claim, which 

necessarily calls into question the validity of the original transfer of the 

subject lands and at least potentially, by extension, subsequent ownership 

of those lands by non-Indian parties, effectively ‘asks this Court to 

overturn years of settled land ownership.’”  Id. at 136-37 (quoting Cayuga, 

413 F.3d at 275).  A cloud of uncertainty would appear on the record title 

of landowners in eleven different New York counties, comprising millions 

of acres from the border of Pennsylvania all the way to Canada.   

 Thus, plaintiff’s suit against the State and a select group of 

municipal and corporate defendants has the same practical effect as a suit 

against all possible defendants: “even lawsuits brought against a smaller 

number of defendants more carefully chosen creates substantial unrest in 

the community and raises the specter of widespread loss of land for private 

landowners in the claim area.”  Oneida Tribe of Indians of Wisconsin v. 

AGB Properties, Inc., Civ. A. No. 02-CV-233, 2002 WL 31005165, at *6 

(N.D.N.Y. Sept. 5, 2002) (citing Fed. R. Civ. P. 19(b) and discussing the 
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ruling in Oneida Indian Nation of N.Y. v. New York, 199 F.R.D. 61 

(N.D.N.Y. 2000)).  

 Finally, this Court has already rejected plaintiff’s argument that 

applying Sherrill’s equitable formulation to these types of land claims 

conflicts with County of Oneida v. Oneida Indian Nation of N.Y., 470 U.S. 

226 (1985) (“Oneida II”).  In its last appeal before this Court, the Oneidas 

argued that the Court’s application of Sherrill in Cayuga “effectively 

overrule[d] Oneida II.”  617 F.3d at 140.  But this Court explained that 

while Oneida II recognized a federal common law cause of action for 

unlawful dispossession, it did not decide whether such a claim would be 

barred by laches.  Id.  The Court said it was “critical to note” that plaintiffs 

in Oneida II had asserted possessory claims only against the counties, 

which had not participated in the purportedly unlawful transfers.  And it 

explained that the Supreme Court’s decision in Oneida II did not even 

recognize non-possessory claims.  Id.  The Court therefore concluded that 

its decision in Cayuga, and thus its decision in Oneida, are “not in tension 

with Oneida II.”  Id.8 

                                                 
8  In addition, this Court has already rejected arguments raised by the plaintiff (Br. 
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 In sum, no matter how plaintiff seeks to recast its claims to try to 

avoid the controlling effect of this Court’s decisions in Cayuga and Oneida, 

its claims rest on the assertion that these centuries-old transactions were 

illegal.  Any such declaration would necessarily have widespread 

consequences for the State, its municipal subdivisions, and the landowners 

and inhabitants of an enormous swath of land in central New York.  As 

Cayuga and Oneida both recognized, claims such as this one “necessarily 

threaten to undermine broadly held and justified expectations as to the 

ownership of a vast swath of lands—expectations that have arisen not only 

through the passage of time but also the attendant development of the 

properties. Accordingly, such claims are subject to the defense recognized 

in Sherrill and Cayuga.”  Id. at 137.  This Court should not, and indeed 

cannot, countenance such a result.  It is the law of this Circuit that such 

ancient land claims are inherently disruptive and barred by these 

equitable principles, regardless of the number of defendants named in the 

action. 
                                                                                                                                                             
at 56-57) and Amici Fletcher, et al (Br. at 5-10), that 28 U.S.C. § 2415 precludes the 
application of Sherrill’s equitable principles to bar claims that centuries-old 
transactions with Indian tribes violated the Nonintercourse Act.  See Oneida, 617 
F.3d at 129; Cayuga, 413 F.3d at 273.  
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  C.   The District Court Properly Disregarded the  
  Declarations and Historical Materials Submitted 
  by the Onondagas in Opposition to Defendants’  
  Motions to Dismiss.  

          
The Onondagas argue that, because the district court judicially 

noticed certain facts,9 defendants’ motion to dismiss should have been 

converted to a motion for summary judgment, allowing the Onondagas to 

present facts allegedly showing that the non-State defendants did not have 

“expectations . . . regarding undisturbed land ownership [that were] 

justified and reasonable.”  (Br. at 2-3.)  

The Onondagas’ attempts fail for two reasons: (1) each of the 

challenged decisions of the district court—to judicially notice facts, to 

disregard “evidence” presented by the Onondagas that was not in the 

amended complaint, and to decide defendants’ motion to dismiss—were 

correct and within its sound discretion; and (2) even if the information 

contained in the Onondagas’ inappropriate submissions were properly 

                                                 
9   The district court took judicial notice that “the contested land has been 
extensively populated by non-Indians, such that the land is predominantly non-
Indian today, and has experienced significant material development by private 
persons and enterprises as well as by public entities” (JA253), and that “[d]uring 
the long period between the signing of the challenged treaties and the filing of the 
instant suit, New York State has exercised sovereign control over the subject land, 
allowing the creation and maintenance of long-settled expectations concerning land 
ownership in countless innocent purchasers and others” (JA-253).   
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before the district court or this Court, Sherrill, Cayuga and Oneida 

nonetheless require dismissal.   

As an initial matter, since the Onondagas alleged in their amended 

complaint that “[t]he subject land became populated and developed by non-

Indians” (JA44, 244), and since they conceded that the district court 

properly noticed that “there are non-Indians now living” on the subject 

land (Br. at 30), judicial notice of those facts was indisputably proper.  As 

to the remaining facts, each was properly noticed by the district court 

under Fed. R. Evid. 201.10  Public data from the 2000 U.S. Census, 

properly considered by the district court, showed that Onondaga County 

had over 450,000 residents, and less than one percent of that population 

claimed Indian ancestry of any type.  See Sherrill, 544 U.S. at 211 (relying 

on census data to determine makeup of city and county populations).  The 

existence of counties, towns, cities, roads, businesses, schools, and private 

residences, and New York’s exercise of sovereign control over the land for 

nearly 200 years, are facts “generally known within the trial court’s 

                                                 
10   Under Federal Rule of Evidence 201(b), a district court “may judicially notice a 
fact that is not subject to reasonable dispute because it (1) is generally known 
within the trial court’s territorial jurisdiction; or (2) can be accurately and readily 
determined from sources whose accuracy cannot reasonably be questioned.” 
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territorial jurisdiction,” and reflect the long-established non-Indian 

character of the land.  See Fed. R. Evid. 201; see also Sherrill, 544 U.S. at 

214 (noting “long history of state sovereign control over the territory” at 

issue there).   

The Onondagas point to one case, Oneida Indian Nation v. New York, 

691 F.2d 1070, 1084-86 (2d Cir. 1982), as support for their challenge to the 

district court’s use of judicial notice.  But that decision is inapposite here 

because it addressed judicial notice of secondary-source historical material 

about the meaning of the Articles of Confederation—not (as here) basic 

facts, well known in the jurisdiction, that are beyond dispute.   

Matters judicially noticed by the district court are not considered 

matters outside the pleadings for purposes of conversion to a Rule 56 

motion, Staehr v. Hartford Fin. Svcs. Group, Inc., 547 F.3d 406, 426  

(citing 5 Wright & Miller, Federal Practice & Procedure § 1366, at 183-85 

& n.33 (3d ed. 2004).  Accordingly, the district court was not required to 

convert defendants’ motion to dismiss to a motion for summary judgment.  

Nor was the court required to grant plaintiff's motion under Fed. R. Civ. P. 

56(f) for a continuance to afford discovery in the event the court converted 

Case: 10-4273     Document: 103     Page: 53      05/25/2012      621083      69



 44 

the motion to one for summary judgment.11  Such motions are in the 

district court’s discretion, and “[t]his discretion generally will be exercised 

on the basis of the district court’s determination of whether or not the 

proffered material, and the resulting conversion from the Rule 12(b)(6) to 

the Rule 56 procedure, is likely to facilitate the disposition of the action.”  

5C Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure 

§ 366, at 159, 165 (3d ed. 2004).  The motion was properly denied because 

no facts proffered by the Onondagas could have affected the outcome of the 

matter.   

 The Onondagas hoped to show—by submitting pages and pages of 

declarations and exhibits to the district court, which consume nearly 70% 

of the Joint Appendix—that their delay in filing suit was not 

unreasonable, that they attempted to vindicate their rights over many 

years, and that, given these things, defendants could not have had 

justifiable expectations of undisturbed land ownership.  See, e.g., 

Onondaga Br. at 21-22, 26-45.  These materials were not likely to facilitate 

                                                 
11   The ability to seek an order deferring the time to respond to a summary 
judgment motion was governed by Fed. R. Civ. P. 56(f) at the time the Nation filed 
its motion.  In 2010, Rule 56 was amended such that subsection (d) now contains, 
without substantial change, the provisions of former subdivision (f). 
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the disposition of the action, because—as demonstrated above—even if the 

Onondagas regularly asserted their land claim, as they allege, and even if 

the individual defendants had constructive (or even actual) knowledge of 

that claim, as they suggest, Cayuga and Oneida still require dismissal.  

See supra Point IA.  Since it is the law of this Circuit that ancient land 

claims are inherently disruptive and barred by laches, the Onondagas’ 

evidentiary submissions on these issues are immaterial as a matter of law.  

 This Court’s decision in Cayuga underscores this conclusion.  In 

Cayuga, the Court held that the claims were required to be dismissed 

despite the district court’s express findings that the Cayugas had been 

diligent in pursuing their claims and not responsible for any delay:  “The 

District Court[ ] [found], in deciding whether to award prejudgment 

interest, that the Cayugas were not ‘responsible for any delay in bringing 

this action’ and that the ‘delay was not unreasonable, insofar as the 

actions of the Cayuga are concerned.’ . . . We acknowledge these findings, 

but do not believe they are dispositive for our consideration of the laches 

question.”  See Cayuga, 413 F.3d at 279.  Despite those findings, this Court 

instructed that “if the same complaint were filed today,” a district court 
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would be “would be required to find the claim subject to the defense of 

laches.”  Id. at 278, 280 (denying remand to consider laches question).  

Accordingly, the district court here properly disregarded the declarations 

and historic materials plaintiff submitted in opposition to the defendants’ 

motions to dismiss. 

 
 POINT II 

 
 PLAINTIFF’S CLAIMS AGAINST THE STATE 
 DEFENDANTS ARE BARRED BY THE ELEVENTH 
 AMENDMENT 
 
 The State is immune from suit by Indian tribes by reason of the 

Eleventh Amendment.  Absent New York’s consent to suit, or 

congressional abrogation of the State’s Eleventh Amendment immunity, or 

intervention by the United States to assert the Onondagas’ claims, the 

State cannot be haled into federal court to respond to these Indian land 

claims.  The State has not waived its sovereign immunity, nor has 

Congress abrogated it.  Nor has the United States intervened.12  Although 

the district court was not required to reach this issue and did not do so, 

                                                 
12  The United States has not filed suit or intervened on the Onondagas’ behalf with 
respect to any claim, despite the Onondagas' request for that assistance (JA33).   
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sovereign immunity provides an alternative basis for affirmance and 

dismissal of this lawsuit against the State. 

 In Blatchford v. Native Village of Noatak, 501 U.S. 775 (1991), the 

Supreme Court held that state sovereign immunity under the Eleventh 

Amendment bars suit in federal court by an Indian tribe against a State.  

The Court concluded that the States had not surrendered their immunity 

to suit from Indian tribes in the plan of the convention.  501 U.S. at 781-

82.  The Court also rejected the argument that Indian tribes are coequal 

sovereigns to the States and, as such, the Eleventh Amendment does not 

apply to them.  Id. at 780-81.  Likewise the Court concluded that the 

States’ immunity was not abrogated by 28 U.S.C. § 1362, which gives 

district courts original jurisdiction of all civil actions brought by any 

Indian tribe recognized by the Secretary of the Interior, wherein the 

matter in controversy arises under the Constitution, laws, or treaties of 

the United States.  Blatchford, 501 U.S. at 783-87.  

 In Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996), the Court 

reaffirmed Blatchford’s holding that the Eleventh Amendment precludes 

federal court jurisdiction over tribal suits against a non-consenting States 
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absent abrogation.  The Court further held that Congress lacked the power 

to abrogate the States’ Eleventh Amendment immunity in the exercise of 

the Indian Commerce Clause or its other Article I powers.  Seminole Tribe, 

517 U.S. at 47, 72-73.  Thus, despite express language in the Indian 

Gaming Regulatory Act expressly authorizing tribal suit against States, 25 

U.S.C. § 2710(d)(7), the Court held that Congress could not have abrogated 

the States’ sovereign immunity.  Congress, therefore, could not have 

abrogated the States’ sovereign  immunity in the Nonintercourse Act, 25 

U.S.C. §177, because it likewise was enacted under Congress’ Article I 

powers.  Ysleta Del Sur Pueblo v. Laney, 199 F.3d 281, 288 (5th Cir. 

2000).13  

 Finally, in Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 

(1997), the Court held that the doctrine of Ex parte Young, 209 U.S. 123 

(1908), does not apply to defeat the State’s sovereign immunity in these 

types of Indian land claims.  The Court held that such claims are 

                                                 
13  In any event the Nonintercourse Act contains no language that even arguably 
amounts to an “unmistakably clear” statement of abrogation. Ysleta Del Sur Pueblo, 
199 F.3d at 287-88; cf. Blatchford, 501 U.S. at 786-788 (finding no “unmistakably 
clear” statement of abrogation in § 1362). 
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essentially actions to “quiet title” and not subject to the Ex parte Young 

exception.  Coeur d’Alene, 521 U.S. at 296-97.   

 In accordance with these decisions, this Court dismissed on Eleventh 

Amendment grounds the Western Mohegans’ land claims against the State 

of New York alleging wrongful dispossession of land contained in ten 

counties. Western Mohegan Tribe and Nation v. Orange County, 395 F.3d 

18 (2d Cir. 2004).  And, more recently, this Court dismissed on sovereign 

immunity grounds certain claims brought by the Oneidas, where the 

United States actually filed suit on the Oneidas’ behalf but did not assert 

those claims.  Oneida, 617 F.3d at 131-35.  Notably, in Oneida, the Court 

held that those claims would be barred by Sherrill’s equitable formulation 

even absent sovereign immunity.    

 Accordingly, this Court may affirm and dismiss plaintiff’s claims 

against the State on the alternative ground that they are barred by the 

Eleventh Amendment.  Or, as it did in Oneida, the Court may hold that 

the Onondagas’ claims are barred both by the Eleventh Amendment and 

by Sherrill’s equitable principles.   
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POINT III 
 

 PLAINTIFF’S CLAIMS AGAINST THE NON-STATE 
 DEFENDANTS MUST BE DISMISSED BECAUSE THE  
 STATE IS AN INDISPENSABLE PARTY 
 

If the Court affirms on the alternate ground that the State is 

immune from suit, the amended complaint must be dismissed against all 

remaining defendants because the State is an indispensable party.  See 

Fed. R. Civ. P. 12(b)(7) & 19.  Indeed, this Court has already determined 

that where Indian land claims against the State are barred by sovereign 

immunity, concurrent claims against non-State defendants are subject to 

dismissal under Rule 19.  See Seneca Nation of Indians v. State of N.Y., 

383 F.3d 45 (2d Cir. 2004). 

 
A. The State is a Required Party Under Rule 

19(a). 
 

 The State is a required party under Rule 19(a)(1)(B)(i).  If this 

lawsuit were to proceed without the State, not only would the relief sought 

by the Onondagas be necessarily incomplete—because the only party 

claimed to have violated the Nonintercourse Act would be absent—but the 
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State’s ability to protect its interests would be materially impaired, 

making the State a required party under Rule 19(a)(1)(B)(i).   

In claiming that the various treaties are void ab initio, the 

Onondagas challenge the State’s very sovereignty over the claimed lands, 

and a judgment in plaintiff’s favor rendered in the State’s absence would 

materially impair the State’s ability to exercise the incidents of 

sovereignty.  See Coeur d’Alene, 521 U.S. at 281 (a “quiet title action . . . 

implicates special sovereignty interests“); Western Mohegan, 395 F.3d at 

23 (following Coeur d’Alene); cf. Carlson v. Tulalip Tribes of Washington, 

510 F.2d 1337, 1339 (9th Cir. 1975) (deeming United States required party 

because relief sought might interfere with its obligations as sovereign).  

Additionally, the State could not protect its interest in countless public 

rights-of-way, State roads and highways, and government buildings in the 

vast area claimed by the Onondagas, and it likewise could not defend the 

property rights of its citizens.  See, e.g., Seneca, 383 F.3d at 45, 48 (land 

claim could not proceed without State because its rights and interest in 

protecting citizens’ property rights would be impaired).  Finally, the 

State’s interest in the challenged treaties would be adjudicated in its 
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absence.  See, e.g., Klamath Tribe Claims Comm. v. United States, 97 Fed. 

Cl. 203, 212-13 (Fed. Cl. 2011) (concluding that absent Indian tribes were 

required parties because they were parties to treaty at issue); Keweenaw 

Bay Indian Comty. v. Michigan, 11 F.3d 1341, 1347 (6th Cir. 1993) (same); 

Kickapoo Tribe of Indians v. Babbitt, 43 F.3d 1491, 1495 (D.C. Cir. 1995) 

(state was required party because it had “an interest in the validity of a 

compact to which it is a party,” which would “be directly affected by the 

relief that the Tribe seeks”); see also 7 Charles A. Wright & Arthur R. 

Miller, Federal Practice and Procedure § 1621, at 332 (3d ed. 2001) 

(“Disputes over the transfer of an interest in land generally necessitate 

joinder of all parties to the document of conveyance.”).14  

 Moreover, if the case were to proceed without the State, there is a 

substantial risk that the non-State defendants would be subject to the 

most extreme type of multiple and inconsistent obligations: obligations to 

                                                 
14  Likewise, in an action to set aside a contract, all parties with an interest in the 
contract or who are parties to the contract must be joined.  See, e.g., Fluent v. 
Salamanca Indian Lease Auth., 928 F.2d 542, 547 (2d Cir. 1991).  Treaties are 
contracts, usually between sovereign entities.  Washington v. Washington State 
Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979). 
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two dueling sovereigns.15  The State is therefore a required party under 

Rule 19(a)(1)(B)(ii) as well.  The amended complaint reveals the 

Onondagas’ intention to compel the non-state defendants to comply with 

the Onondagas’ own plans for remediation of alleged environmental 

damage (JA30-31, JA34-35).  If the case were to proceed without the State, 

the non-State defendants would be left guessing as to whose laws govern.  

Worse still, the non-State defendants would likely be without recourse in 

the courts because both the Onondagas and the State could assert 

sovereign immunity. 

 
B. The State Is Indispensable Under Rule 

19(b). 
 
While in some circumstances a case may proceed without a required 

party under Rule 19(b), this case cannot properly proceed without the 

State under that Rule.  When the reason for the absence of the required 

party is immunity from suit, as here, this Court has held that “there is 

very little room for balancing of other factors set out in Rule 19(b), because 

immunity may be viewed as one of those interests compelling by 
                                                 
15  See, e.g., Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of 
Oklahoma, 498 U.S. 505, 509 (1991) (“Indian tribes . . . exercise inherent sovereign 
authority over their . . . territories.”) 
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themselves.”  Fluent v. Salamanca Indian Lease Auth., 928 F.2d 542, 548 

(2d Cir. 1991) (internal quotations omitted); see also Kickapoo, 43 F.3d at 

1496; Quileute Indian Tribe v. Babbitt, 18 F.3d 1456, 1460 (9th Cir. 1994).   

This Court has previously determined that Indian land claims based 

upon the Nonintercourse Act cannot proceed against non-State defendants 

in the State’s absence.  In a matter commonly known as the “Thruway 

Case,” the Seneca Nation of Indians alleged that an easement through the 

Cattaraugus Reservation, granted to the New York State Thruway 

Authority in 1954, was invalid under the Nonintercourse Act.  Seneca, 383 

F.3d at 46-47.  This Court affirmed the district court’s dismissal of the 

entire action—as to the State and non-State defendants—because the 

State was immune from suit and was an indispensable party under Rule 

19.  Id. at 46. 

On appeal to this Court, the Senecas did not challenge the State’s 

immunity, but argued that the action against the Thruway Authority 

should proceed without the State.  Id. at 47.  This Court first held that the 

district court correctly concluded that the State was a required party 

because it owned the Cattaraugus easement, and therefore disposition of 
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the action without the State might have impaired or impeded New York’s 

ability to protect its interest in that easement.  Id. at 48.  This Court went 

on to hold that the State was an indispensible party, because a judgment 

in the Seneca’s favor “‘would undeniably prejudice the State’s 

governmental interest in securing and protecting property rights acquired 

on behalf of the people of the state,’ and that relief could not be shaped so 

as to lessen this prejudice”—a judgment without the State would be 

“meaningless.”  Id.  Significantly, this Court agreed that the “paramount 

importance” of the State’s sovereign immunity outweighed the fact that 

the Senecas would have no adequate remedy.  Id. 

Just as in Seneca, the State here is an indispensable party because it 

has a “governmental interest in securing and protecting property rights 

acquired on behalf of the people of the state.”  Id.  The State acquired from 

the Onondagas the rights to the subject lands on behalf of the people of 

New York.  As the original owner of the subject lands, and the source of 

record title for all subsequent transfers of that land, the State has a 

sovereign interest in protecting the rights that it acquired on behalf of the 

people of New York.  The State also continues to own some of the subject 
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lands, making a judgment as to those lands, without the State as a party, 

“meaningless.”  Id.  And the validity of the non-State defendants’ property 

rights depends on the validity of the treaties originally transferring the 

subject land from the Onondagas to the State.  A challenge to the validity 

of those land transactions must involve the State, as a party to the 

treaties, because the entire scheme of record land ownership on which the 

non-State defendants, and countless others, depend would be clouded if 

the treaties were declared void.  Relief here cannot “be shaped so as to 

lessen this prejudice.”  Id. 

 A straightforward analysis of Rule 19(b)’s factors leads to the same 

result.  For reasons already discussed, if this lawsuit were allowed to 

continue in the absence of the State, a judgment could substantially  

prejudice both the non-State defendants and the State, see Rule 19(b)(1), 

and no remedy can be crafted to avoid this prejudice, see Rule 19(b)(2).  In 

these circumstances courts need not consider additional Rule 19(b) factors.  

See Kickapoo, 43 F.3d at 1498 (“when the relief requested must, to satisfy 

plaintiffs’ claims, be in derogation of the rights of a person not before the 

court, that person is an indispensable party”) (quoting Adams v. Bell, 711 
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F.2d 161, 171 n.42 (D.C. Cir. 1983) (en banc)).  Even where an adequate 

alternative remedy does not exist, “this factor is outweighed by the 

paramount importance to be accorded to the State’s immunity from suit.”  

Seneca, 383 F.3d at 48 (internal quotations and citation omitted).   

 For these reasons, if the Court affirms on the alternate ground of 

sovereign immunity, the amended complaint must be dismissed against all 

remaining defendants under Rule 19(b). 
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CONCLUSION

The district court's judgment dismissing plaintiff's claims

should be affirmed.
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