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I. SUMMARY OF ARGUMENT 

In this appeal, Ms. Diaz requests this Court reverse the conviction because: 

(1) the United States did not prove that Mr. Espinoza was a non-Indian; (2) the jury 

instructions allowed the United States to convict Ms. Diaz without proof of 

knowledge she had struck a person in an accident: (3) the district court abused its 

discretion when it allowed the United States to introduce highly prejudicial 

testimony concerning Ms. Diaz‟s consumption of alcohol and prevented Ms. Diaz 

from introducing evidence of Mr. Espinoza‟s intoxication; (4) the district court 

made improper comments in the presence of the jury that had a direct impact on 

Ms. Diaz‟s defense; and (5) the district court erred by denying a new trial based 

upon the United States‟ failure to disclose impeachment material. 

  

II. ARGUMENT 

A. The United States did not prove the victim was non-Indian, pursuant to 

this Court’s analysis set forth in United States v. Prentiss. 

 

1.  The United States only introduced the testimony of the victim’s 

father to prove the victim was non-Indian and did not prove the 

victim’s non-Indian status as directed by this Court in United 

States v. Prentiss. 

 

  

This Court should review this issue de novo.  United States v. Irvin, 906 F.2d 

1424 (10
th
 Cir. 1990).  The United States fails to acknowledge that this Court can 
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make an independent review of whether the factors set forth in United States v.  

Prentiss were satisfied.   The United States failed to prove the victim‟s non-Indian 

status as a matter of law.  This Court‟s analysis in United States v. Prentiss, 273 

F.3d 1277, 1280 (10
th
 Cir. 2001) should lead to a reversal of Ms. Diaz‟s conviction.    

In Prentiss, the United States introduced the testimony of an objective “law 

enforcement officer who merely testified that the defendant was not a member of 

Tesuque Pueblo.”  Aplee. Brief at page 16.   This Court held that evidence did not 

establish that the defendant was not an Indian pursuant to 18 U.S.C. Section 1152 

as a matter of law.    

Here, the United States sets forth that Prentiss is satisfied with a father‟s 

testimony that his son is non-Indian based upon his “background” and “heritage.”   

Without citing any legal authority, the United States does not  set forth the 

definition of “background” or “heritage” in the context of whether a person is not 

Indian.  In addition, the United States sets forth the incredible proposition that the 

alleged victim was “employ[ed] at an Indian Casino in Espanola, New Mexico” 

and “never associated himself with any tribes or pueblos”  as a basis to prove the 

victim was non-Indian.  The United States argues that the definition of whether a 

person is non-Indian is related to whether or not he or she “associates” herself or 

himself with any tribe or pueblos.   The United States does not set forth any legal 

authority for the proposition that whether a person “associate[s] himself with any 
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tribes or pueblos” should satisfy Prentiss.   If this proposition were true, taken to 

its logical extreme, the legal standard would  be that a person is non-Indian if he 

does not “associate himself with any tribes or pueblos.”  There are many non-

Indians who work with Pueblos and American Indian Tribes throughout this 

Nation that “associate themselves” with Native Americans or American Indian 

Tribes.  If this is the standard, these persons would be classified as “Indians.”   

This cannot be what this Court required the United States to prove a person is non-

Indian pursuant to Prentiss. 

2. Even if the evidence is viewed in the light most favorable to the 

prosecution, the United States argument fails.   

 

 In Prentiss, this Court opined that the government is required to 

demonstrate that, in light of the evidence presented at trial, “no jury could 

reasonably find” that the victim of a crime was not an Indian.   273 F.3d  at 1279.  

In the absence of a statutory definition, “this circuit has applied a two-part test for 

determining whether a person is an Indian for the purpose of establishing federal 

jurisdiction over crimes in Indian country.”  Prentiss, 273 F.3d   at 1280.    

The United States submits that the victim‟s father, Mr. Ezequial Espinoza, 

who conducted genealogical research on his family history was sufficient.   The 

United States did not submit any genealogical study.   Mr. Espinoza stated that the 

history included his family and the family of his wife.  Mr. Espinoza did not 
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provide that specific history.  Mr. Espinoza set forth that his “research did not 

reveal any Indian blood in the Espinoza family.”   The United States did not 

provide any written history or set forth what “any Indian blood” meant based upon 

his research.  The United States submits that Mr. Espinoza described his “family‟s 

heritage as “Hispanic Jews” and “Sephardic Jews.”  However, that does not mean 

that the “heritage” did not include any person with any degree of Indian blood.   

The United States argues that Ms. Diaz “clings to the fact that the government did 

not use the phrase „Indian blood‟.” but that is the test this Court set forth in  

Prentiss.  This Court did not set forth the United States could prove the non-Indian 

status by calling the relative of an alleged victim to testify that they did not have 

any Native American “heritage” or “background.”   If that is the case, then this 

Court should set forth the parameters for the terms “heritage” and “background.”  

Moreover, Ms. Diaz did not have any burden to ask Mr. Espinoza any questions on 

cross-examination to assist the United States in meeting its burden.   

In Prentiss, the government did not present any evidence that either of the 

victims “ha[d] some Indian blood.”  Prentiss, 273 F.3d at 1282.  In other cases, this 

Court noted that the government had introduced a certificate of tribal enrollment 

indicating the degree of Indian blood possessed by the defendant.  Id.  See United 

States v. Lossiah, 537 F.2d 1250, 1251 (4
th

 Cir. 1976).    Here, the United States 
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did not provide evidence that the victim did not have any Indian blood and did not 

present any evidence such as lack of tribal enrollment.   

This Court concluded that the testimony that the victims were members of 

the Tesuque Pueblo and a stipulation that a victim was a member – “does not itself 

establish that either of them had any Indian blood.”  Prentiss, 273 F.3d at 1283.   

This Court rejected the government‟s proof of non-Indian status based solely upon 

the tribal law enforcement agent‟s testimony that the defendant was not a member 

of the particular pueblo.  Id.   This Court affirmed that “[a]bsent any evidence that 

Indian blood was one of the requirements for membership in the Tesuque Pueblo, 

the evidence on which the government relies does not establish that victims were 

Indians under §1152.”  Id.   With regard to Prentiss‟s status, this Court also 

concluded that “important evidence [was] also lacking.”  Id.  Specifically, this 

Court rejected the government‟s theory that Mr. Prentiss was a non-Indian and that 

as a result of the victims Indian status, federal jurisdiction was established by 1152 

because the crime was interracial.  Id.  This Court noted that “the only evidence of 

Mr. Prentiss‟s status was provided that Mr. Prentiss was not a member of the 

Tesuque Pueblo.”  Id.   This Court wrote that “[u]nfortunately for the government, 

the fact that a person is not a member of a particular pueblo does not establish that 

he or she is not an Indian under §1152. ” Id.  (citing United States v. Romero, 136 

F.3d 1268 (10
th
 Cir. 1988).    
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Given the rationale set forth in Prentiss, Ms. Diaz submits that the United 

States failed as a matter of law to prove the victim was non-Indian.   Even if the 

evidence is viewed in the light most favorable to the United States, the evidence 

was insufficient.  The district court acknowledged that the “[C]ourt has not 

determined what may be an even more difficult proof, showing that a person is not 

an Indian.”  Aplt. App. at 200.  In Prentiss, this Court set forth that the 

classification of whether a person is Indian is complex and sophisticated.  Given 

this Court‟s language with regard to the degree of complexity and sophistication 

the classification with regard whether a person is Indian; Ms. Diaz submits that this 

Court should not allow the United States to prove that a person is non-Indian in the 

manner the United States set forth with the testimony of the victim‟s father.    

The mere fact Mr. Espinoza‟s father had done research and believed his son 

was non-Indian was not sufficient.  The United States completely avoided the 

direction from this Court in Prentiss.  The United States did not ask Mr. Espinoza 

one single question with regard to whether his son had any degree of Indian blood.   

Specifically, the United States did not offer any evidence Mr. Espinoza did not 

have any degree of Indian blood.   The only evidence produced was that Mr. 

Espinoza did not “have any Native American or Indian background.”  Aplt. App. at 

270.   In Prentiss, this Court held that “degree of Indian blood” is an element to 

determine Indian status, not whether a person has an “Indian background.”   The 
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United States attempts to set forth a new legal standard that if a person has Indian 

“heritage” or “background” can be used for the classification of whether a person 

is Indian.  No Court has ever used the terms “heritage” or “background” to address 

the classification of whether a person is Indian.   If so, the United States did not set 

forth the legal authority to support the factors that should be used to determine 

“heritage” or “background.” 

Moreover, if this Court should accept the testimony of a father of a victim, 

then this Court should allow a defendant to bring in a mother or father to testify 

that their son or daughter is non-Indian to escape the jurisdictional parameters of 

the Major Crimes Act, 18 U.S.C. § 1153.   The United States‟ position would 

necessarily cause this Court to reinvent the manner wherein an Indian or non-

Indian is classified pursuant to federal law. 

This conviction should be reversed summarily based upon the United States‟ 

failure to prove Mr. Espinoza‟s non-Indian status. 

B. The district court’s refusal to include a definition of “accident” in the 

jury instructions allowed the United States to convict Ms. Diaz without 

proof of knowledge she had struck a person. 

 

1. The jury instructions did not apprise the jury of the issues and 

governing law. 

 

 This issue should be reviewed de novo. See United States v. Smith 63 F.3d 

956, 965 (10
th
 Cir. 1995), vacated on other grounds,  ___  U.S. ___, 116 S.Ct 900 
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(1996).   Without a definition for an accident, the district court allowed the United 

States to convict Ms. Diaz‟s without proving she had any knowledge that she had 

struck a person where there is no governing law.    

a. There is no New Mexico law that provided any guidance with regard 

to the jury’s instructions. 

 

The United States acknowledges that “there was and is no New Mexico case 

law directly on point….”  Aplee. Brief at page 25.   Ms. Diaz requested the district 

court not allow the United States to present a lesser-included instruction to the petit 

jury “since there is no New Mexico legal authority with regard to the elements 

required to sustain a conviction pursuant to Section B.”  Aplt.App. at 59.   

The district court agreed that the statute could have been drafted more 

clearly and welcomed defense counsel‟s instruction proposals.  Aplt.App. at 234-

235.    The United States fails to acknowledge that the district agreed that the 

statute could have been written more clearly.  Ms. Diaz‟s submission of the 

definition for an “accident” should have been included in the jury instructions.  

However, the district court denied Ms. Diaz‟s request. 

The United States fails to point out any New Mexico authority to support its 

position.  Section 66-7-201(B) was not written clearly.  A fair reading of Section 

66-7-201(B) is the acknowledgement that an accident involves a person since the 

language “results in great bodily harm or death” is set forth in the section.  Ms. 
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Diaz submitted jury instructions that included Section 66-7-203.  The United States 

sets forth Section 66-7-203 in its Answer Brief.  Aplee. Brief at page 21, footnote 

5.   Implicit in this language is that a person must be involved in an accident. 

Without a definition for an accident that involved a “person”, the United States 

only needed to prove there was an “accident” without any proof that Ms. Diaz 

knew that she had struck a person.   In essence, the district court created a strict 

liability crime. 

The United States also fails to acknowledge that the district court did not cite 

a single New Mexico court decision in its order.  Instead, the district court cited a 

Vermont case, State v. Sidway, 431 A.2d 1237 (Vt. 1981) that is not relevant as set 

forth in Ms. Diaz‟s Opening Brief.     

The United States also fails to analyze New Mexico v. Cumpton, 129 N.M. 

47, 2000 N.M. App. Lexis 20, cert denied (2000), the closest a New Mexico court 

has come to construing Subsection (B).   In Cumpton, the court held that Section B 

requires the state to prove mens rea. In Cumpton, the defendant entered into a 

guilty plea and also had “knowledge” that he had committed a crime involving a 

person. 

N.M.SA. 66-7-201(A), provides in part that the “[t]he driver of any vehicle 

in an accident resulting in injury to death of any person shall immediately stop the 

vehicle …until he has fulfilled the requirements of Section 66-7-203 NMSA 
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1978.”   As set forth previously, section 66-7-203 NMSA provides in part that 

“[t]he driver of any vehicle involved in an accident resulting in injury to or death 

of any person …shall give his name, addresses…to the person struck…”   To 

reiterate, implicit in this section is the knowledge that a driver knew that a person 

was involved in an accident.      

b. There is no federal law that provided any guidance with regard to 

the jury instructions. 

 

Based upon the United States‟ Answer Brief, it appears that the United 

States acknowledges that there is no federal authority to support the jury 

instructions.   

c. The district court erred by allowing the United States to mislead the 

jury with the jury instructions. 

 

The jury was misled by the jury instructions based upon the district court‟s 

refusal to include a definition that an “accident” involves a person.  Specifically, 

the district court allowed the AUSA to cross-examine Ms. Diaz with the elements 

of the jury instructions where no intent was required.  The cross-examination was 

directly related to the issue regarding “accident.”   The United States assumes that 

the “elements of subsection (B) was an accurate statement of the law”, but fails to 

set forth any legal authority from any New Mexico court or federal court that has 

construed subsection (B).   Ms. Diaz was convicted of the greater offense, but by 
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allowing the United States to submit a lesser-included instruction without a 

definition of an accident, or at a minimum not allowing Ms. Diaz to submit her 

supplemental instructions; the district court committed error.  Moreover, the 

United States fails to acknowledge that the instructions for the greater offense 

included the language: “the defendant knew at the time of the accident that an 

accident had occurred.”  

There was no legal support for the jury instructions.  The jury was misled 

based upon the fact there was no legal authority to support the jury instructions. 

C.   The district court abused its discretion by allowing the United States to 

introduce highly prejudicial evidence concerning Ms. Diaz’s consumption of 

alcohol and prevented Ms. Diaz from introducing evidence regarding the 

victim’s intoxication. 

 

1. The district court abused its discretion by allowing the United States to 

introduce highly prejudicial evidence concerning Ms. Diaz’s consumption 

of alcohol and prevented Ms. Diaz from rebutting the United States’ 

introduction of evidence concerning the allegation Ms. Diaz was impaired 

or intoxicated. 

 

The district court previously indicated it would evaluate whether or not Ms. 

Diaz‟s drinking alcohol would be properly admitted as evidence of motive in this 

case.  However, relevant evidence is still subject to Rule 403‟s balancing of 

probative value and prejudice.  See United States v. Castillo, 140 F.3d 874, 884 

(10
th

 Cir. 1998).  Under the required balancing test, a district court may 

nonetheless exclude evidence “if its probative value is substantially outweighed by 
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the danger of unfair prejudice” to the defendant. Fed.R.Evid.403.  See United 

States v. Rodriguez, 192 F.3d 946 (10
th
 Cir. 1999).  The district court did not 

evaluate whether the evidence should be admitted with a proper analysis.   

In its Answer Brief, the United States has attempted to conduct its own 

balancing test concluding that the probative value of the evidence outweighed its 

highly prejudicial value.  The district court allowed the United States to introduce 

evidence through several witnesses who testified that Ms. Diaz had been drinking 

alcohol.  The district court also allowed the introduction of a video surveillance 

showing Ms. Diaz drinking a bottle of beer.  Ms. Diaz attempted to counter the 

implication that Ms. Diaz was intoxicated or impaired.  However, the district court 

prevented the defense from introducing any testimony to counter the United States‟ 

attempt to portray Ms. Diaz as being impaired or intoxicated. The district court 

stated that “it [does not] make any difference whether or not she was – the 

defendant had beer or what….”  (JT 401-02).   Ms. Diaz attempted to make a 

record, but this district court refused to allow Ms. Diaz to make a record.  (JT 401-

02).   The United States does not deny that the district court did not allow Ms. Diaz 

to develop a proper record.  If the district court had allowed Ms. Diaz to make a 

proper record, Ms. Diaz would have requested the district court to conduct a proper 

balancing test under applicable legal authority.  
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Instead, the district court allowed the United States to introduce highly 

prejudicial evidence that had a direct bearing on the guilty verdict.  The United 

States agrees that the evidence was highly prejudicial.  The district court refused to 

allow the defense from countering the United States‟ position that Ms. Diaz was 

intoxicated or impaired.   Moreover, prior to trial, Ms. Diaz had warned the district 

court that there could be a mini-trial if he were to allow testimony that Ms. Diaz 

had been drinking.   

3. The district court abused its discretion by preventing Ms. Diaz to 

introduce evidence of Mr. Espinoza’s intoxication.   

 

Mr. Espinoza was intoxicated at the time of the incident.  There was 

evidence introduced he had been at a party and had been walking on the dangerous 

highway for about one hour.  Mr. Espinoza‟s acts prior to the incident were not 

Rule 404(a) or Rule 404(b) Evidence.  Rule 404(b) only applies to evidence of acts 

extrinsic to the charged crime.  Elliot v. Turner Construction Company, 381 F.3d 

995 (10
th
 Cir. 2004).   As this Court wrote in Elliot, “intrinsic” evidence is directly 

related to or the part of the same event.  Id. at 1004.   Mr. Espinoza‟s drinking and 

intoxication would have shown the “context” of a charged crime, as “[a] jury 

„cannot be expected to make its decision in a void.‟”  United States v. Masters, 622 

F.2d 83, 86 (4
th

 Cir. 1980).    The United States and Ms. Diaz disagree about 

whether Mr. Espinoza‟s actions on April 4, 2009 were “inextricably intertwined 
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with the charge crimes” and witness‟ testimony will be confusing and incomplete 

without mention of the prior acts.  See United States v. Record, 873 F.2d 1363, 

1272 (10
th
 Cir. 1989).     

The district court allowed Ms. Diaz to introduce evidence Mr. Espinoza was 

a party in Pojoaque and had been walking on the highway for about one hour.   The 

district court‟s refusal to allow the additional evidence of Mr. Espinoza‟s 

intoxication was inappropriate.  

The district court‟s refusal to allow Ms. Diaz to introduce evidence had a 

direct bearing on the United States‟ burden of proof.   Specifically, one of the 

salient issues in this case is “knowledge.”   A person who is not impaired would 

not be walking on a highway in the early morning wearing dark clothing.  The fact 

that Mr. Espinoza was intoxicated was relevant and had a bearing on the United 

States‟ burden of proving that Ms. Diaz had knowledge of hitting a person.   Under 

the facts of this unique federal prosecution (with the use of a New Mexico statute, 

where knowledge is a factor) the district court should have allowed the fact 

concerning Mr. Espinoza‟s intoxication into this case.   The district court abused its 

discretion in allowing the United States to introduce evidence of Ms. Diaz drinking 

alcohol and refusing to allow evidence of Mr. Espinoza‟s intoxication in this 

matter. 
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D.  The district court erred by making prejudicial improper comments  in the 

presence of the jury that had a direct impact on Ms. Diaz’s defense. 

1.  The district court erred when he made comments in the presence of 

the jury. 

 

In this case, Ms. Diaz properly objected to the district court‟s statements.  

Accordingly, the proper standard of review is abuse of discretion.  See United 

States v. Powers, 500 F.3d 500, 513 (6
th

 Cir. 2007).   The United States 

acknowledges that the district court made several statements in front of the jury.  

The proper way of handling this would have been for the district court to have 

called the attorneys to the bench and raise the issue.
1
  Instead, the district court 

made comments that had a direct bearing on Ms. Diaz‟s defense with regard to 

“knowledge.”   A trial court is permitted to comment on the evidence as long as the 

comments are not one-sided and do not distort or add the evidence or mislead the 

jury.  As set forth in Ms. Diaz‟s Opening Brief, the court must keep in mind that 

“potential prejudice lurks behind every intrusion into a trial made by a presiding 

judge.”  United States v. Hickman, 592 F.2d 931, 933 (6
th

 Cir. 1979).  This is 

because “[t]he influence of the trial judge on the jury is necessarily and properly of 

great weight and his lightest word or intimation is received with deference, and 

may prove controlling.”  United States v. Nickl, 427 F.3d 1286, 1295 (10
th

 Cir. 

                                                 
1
 In this case at some point during the trial, the district court judge told both the AUSA and undersigned counsel 

outside chambers that neither party should approach the bench.   On July 7, 2011, undersigned counsel contacted 
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2005) (quotation omitted).   

The district court erred with the remarks: “I‟m having trouble understanding 

the relevance of whether or not that was a designated traffic lane or not. I can‟t see 

the relevance”. (JT, 336).   Ms. Diaz attempted to further cross-examine the United 

States witness, and the district court further remarked, “I can‟t see the relevance of 

that.”  (JT 336) Id.   Ms. Diaz had to follow the district court‟s order.  It is a unique 

situation where a defense attorney must make an objection in the presence of the 

jury to an improper comment from a district court judge.   The district court further 

remarked, “This is far afield from the issues in the case.”  (JT 336)   When Ms. 

Diaz attempted to address the issue in her case-in-chief, the district court stated, “I 

will not accept any more testimony about the road.  We‟ve heard enough about the 

road. (JT 401).  The district court further stated “[w[eve‟ heard plenty of testimony 

about whether it‟s three lanes or two lanes or a sidewalk or goat path.” (JT 401).  

The district court did not care where the incident occurred. (JT 401).   

The district court‟s comments were one-sided.   The United States does not 

dispute that the district court made comments in the presence of the jury that the 

evidence was not relevant.   It is not surprising that the United States would find 

the issue irrelevant since the issues goes directly to the issue of “knowledge.”   

Specifically, Ms. Diaz did not know that a person would be walking on the 

                                                                                                                                                             
ASUA Jack Burkhead to confirm his recollection.  However, as of July 7, 2011, AUSA Burkhead indicated that he 
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highway during this time.   The district court‟s comments informed the jury that 

Ms. Diaz‟s “knowledge” was not relevant.   Part of Ms. Diaz‟s defense was she 

had no knowledge a person would be walking on the highway, the right-turning 

lane.  The district court‟s remarks seriously undermined Ms. Diaz‟s defense by 

suggesting it did not matter whether she would have expected a person to be 

walking on a highway.   

2. The district court’s error was not harmless. 

The United States does not dispute that the district court‟s comments were one-

sided.   As set forth above, whatever a trial judge says has great influence on a 

jury.  See Nickl, 427 F.3d at 1295.  The district court‟s comments gutted Ms. 

Diaz‟s defense concerning knowledge of whether she had hit a person.  Third, the 

district court‟s general instruction at the start of the trial that nothing it said should 

lead the jury to believe the court had an opinion about facts could not counter the 

court‟s comments in the presence of the jury.  The district court‟s remarks gutted 

the defense‟s claim regarding “knowledge”.   Specifically, Ms. Diaz‟s argument 

was that she did not have any “knowledge” that a person would be walking on the 

right-hand turning lane.   The district court‟s remarks informed the jury that this 

was irrelevant and Ms. Diaz‟s knowledge she had hit a person was irrelevant.  This 

was improper.   

                                                                                                                                                             
could not confirm or deny whether the district court had stated this to counsel. 
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 Ms. Diaz vigorously disagrees with the United States‟ statement that 

“knowledge” “isn‟t a defense at all.”  Aplee. Brief at page 42.   This statement 

essentially underscores the United States‟ theme in this case, namely, that Ms. Diaz 

had no defense.  The United States originally sought to convict Ms. Diaz without 

having to prove any mens rea.   Indeed, Ms. Diaz would not have any defense if 

the district court had accepted the United States‟ original position.   Given that the 

district court refused to allow a definition of an “accident” involving a “person” , 

Ms. Diaz was left with the defense of whether she “knew that the accident resulted 

in great bodily harm or death of a person.”   In addition, the “knowledge 

instruction” set forth the following, “knowledge can be inferred if the defendant 

was aware of a high probability of the existence of the fact in question…”   There 

was not a high probability that a person would have been walking on the right-

hand turning lane of a dangerous highway at 4:26 a.m. in the morning.  Given the 

district court‟s previous rulings, there was only one defense Ms. Diaz had, her 

knowledge.  By making these comments, the district court had a direct impact on 

the salient issue of knowledge and committed error.   The jury was led to believe 

Ms. Diaz‟s argument was frivolous based upon the district court‟s comments. 
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E.  The district court erred by denying Ms. Diaz’s motion for new trial based 

upon impeachment material from a member of the prosecution team. 

 

 1. The district court erred by denying Ms. Diaz’s Supplemental Motion 

for New Trial based upon impeachment material that was not disclosed 

concerning a member of the prosecution team. 

 

The prosecution suppressed material, exculpatory and impeachment 

evidence which would have been favorable to her.  In particular, the prosecution 

withheld valuable impeachment evidence for its expert witness, Mr.  Dennis 

O‟Brien.  Based upon the United States‟ Answer Brief, it appears that the United 

States agrees that it suppressed the evidence. 

The United States sets forth that the evidence was not favorable to Ms. Diaz, 

but fails acknowledge that the evidence should have been provided prior to trial.    

As set forth in Ms. Diaz‟s Opening Brief, it is irrelevant for Brady purposes 

“whether the non-disclosure was a result of negligence or design.”  United States v. 

Buchanan, 891 F.2d 1436, 1440 (10
th
 Cir. 1989), quoting Giglio v. United States, 

405 U.S. 150, 154 (1972). 

It also appears that the United States acknowledges that Mr. O‟Brien was 

part of the “prosecution” team.  See, Smith v. Secretary N.M. Dept. of Corrections, 

50 F.3d 801, 824 (10
th
 Cir. 1985).  Given this fact, the United States had a duty to 

be aware of its law enforcement witness and in this case an expert witness that 

happened to be a former law enforcement officer.  
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Mr. O‟Brien was part of the prosecution team.   It also appears that the 

United States acknowledges that Mr. O‟Brien was aware that he was one of ten 

members of the SWAT team of the April 10, 1994 based upon the AUSA‟s March 

17, 2010 letter.   See, Aplt.App. at 189-190.       

The United States makes the claim that Mr. O‟Brien‟s participation in the 

SWAT standoff in 1996 with Ms. Diaz‟s cousin was not favorable to Ms. Diaz.  

The information would have been favorable to Ms. Diaz because the information 

could have been used to impeach Mr. O‟Brien.  Mr. O‟Brien was one of ten 

members of a SWAT where one of the members of the team was shot by Gerald 

Viarrial.   Mr. O‟Brien may have known that Ms. Diaz is the cousin of Mr. 

Viarrial.   Ms. Stephanie Crosby was one an important defense witness, and is the 

sister of Mr. Viarrial.  However, Mr. O‟Brien, as part of the prosecution team, had 

the duty to disclose this information to the defense. 

The United States sets forth that “Diaz has done nothing, however, to show 

how the alleged Brady/Giglio material is favorable to her.”    Ms. Diaz requested 

an evidentiary hearing in her Supplemental Motion for New Trial.   The district 

court did not grant Ms. Diaz‟s request for an evidentiary hearing.   If the district 

court had conducted an evidentiary hearing, then Ms. Diaz would have been 

allowed to address these issues.   The questions the United States sets forth at page 

46 of its Answer Brief could have been addressed an evidentiary hearing.  
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Ms. Diaz agrees with the United States that Mr. O‟Brien was “a helpful 

witness for the prosecution.”   Ms. Diaz also agrees with United States that “[t]he 

real issue at trial was mens rea.”   Aplee. Brief at page 47.    However, Ms. Diaz 

disagrees that his testimony was limited to establishing that an accident had 

occurred that resulted in the death of the victim.   As set forth in Ms. Diaz‟s 

Opening Brief, Mr. O‟Brien offered three relevant opinions that could have had a 

direct impact on the jury verdict; 1) he testified that the windshield damage could 

have only been caused by a human (despite two United States‟ witnesses testimony 

that the windshield damage could have been caused by something other than a 

person); 2) Mr. Espinoza was walking on the “shoulder”, and 3) his incredible 

testimony that a person walking on a dangerous highway at 4:26 am in the dark, in 

a dark leather jacket, with dark pants, and walking in the direction of traffic was 

not dangerous.  Any of these issues had a direct impact on whether Ms. Diaz was 

guilty of having knowledge that she hit a person.  In addition, these issues had an 

impact with regard to whether Ms. Diaz was aware of a high probability that Mr. 

Espinoza was walking on the right turning lane of a dangerous highway.  There is a 

reasonable probability that if this evidence had been disclosed, the result of Ms. 

Diaz‟s trial might have been different.  Indeed, the evidence would have put the 

entire case in such a different light that it must now undermine the Court‟s 

confidence in the jury‟s verdict.  Cf. Kyles v. Whitley, 514 U.S.  419, 435 (1995).   
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To be material a defendant does not need to show that the withheld evidence would 

have resulted in an acquittal; instead, the defendant is only obligated to 

demonstrate that “the favorable evidence could reasonably be taken to put the 

whole case in such a different light as to undermine confidence.”  Kyles v. Whitley, 

supra, 514 U.S. at 434-35. 

There is a reasonable probability that if the United States had disclosed the 

withheld evidence; the biased testimony of  Mr. O‟Brien would have been further 

undermined.  The jury was left with the impression that Mr. O‟Brien was incapable 

of embellishing any facts.    

Ms. Diaz should have been afforded an opportunity to investigate the 

matters associated with Mr. Dennis O‟Brien‟s involvement in the April 10, 1994 

SWAT incident that resulted in the acquittal of  Mr. Viarrial and favorable result 

from the Department of Justice Investigation.   The district court‟s decision to deny 

the motion for new trial without a hearing was error. 

III.  CONCLUSION AND STATEMENT REGARDING ORAL 

ARGUMENT 

 

 For the foregoing reasons, Ms. Diaz respectfully requests the conviction be 

vacated and this case be remanded for further proceedings.    

 Ms. Diaz requests oral argument in this case.  Oral may materially assist the 

Court in the disposition of this appeal. The issues in this case are unique.  
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Undersigned counsel represented Ms. Diaz at trial and oral argument would afford 

the panel an opportunity to pose questions that may not have been adequately 

addressed in the briefs. 

        

       Respectfully submitted, 

       SAMUEL L. WINDER 

       ______/s/ Samuel L. Winder 

       1011 Lomas Blvd. NW 

       Albuquerque, New Mexico 87102 

       (505) 247-9142 

 

       Attorney for Defendant/Appellant 
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_______/s/__Samuel. L. Winder______________________________________ 

SAMUEL L. WINDER, Attorney for Defendant/Appellant 

 

CERTIFICATE OF COMPLIANCE WITH FEDERAL RULE OF 

APPELLATE PROCEDURE 32(a)(7)(B)(C) 
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than the 14,000 words permitted pursuant to Federal Rule of Appellate Procedure 
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SAMUEL L. WINDER, Attorney for Defendant/Appellant 
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