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Case 2:12-cv-00001-EFS Document 116 Filed 05/17/12

UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF WASHI NGTON

DONNELLY R VI LLEGAS, an enrolled
menber of the Spokane Tribe of
| ndi ans,

Pl ai ntiff,
V.

UNI TED STATES OF AMERI CA;
DEPARTMENT OF THE | NTERI OR; BUREAU
OF | NDI AN AFFAI RS; BUREAU OF LAND
MANAGEMENT; BUREAU OF SAFETY AND
ENVI RONVENTAL ENFORCEMENT
(formerly the M NERALS MANAGEMENT
SERVI CE) ; ENVI RONMVENTAL PROTECTI ON
AGENCY; DEPARTMENT OF JUSTI CE;

OFFI CE OF THE | NSPECTOR GENERAL;

LI SA P. JACKSON, REBECCA ANNE
BATTS; STAN SPEAKS; ERIC H.

HOLDER, JR.; KENNETH L. SALAZAR;
ROBERT ABBEY; M CHAEL R. BROWW CH;
DAVWN M NI NG COVPANY, LLC, NEWVONT
USA LI M TED, WASHI NGTON WATER
PONER/ AVI STA; and ESTATE OF

W LLARD SHARPE,

Def endant s.

NO. CV-12-0001- EFS

ORDER GRANTI NG NEWMONT
USA'S MOTI ON TO DI SM SS,
DENYI NG AS MOOT DAWN

M N NG CO S MJOTION TO

DI SM' SS, AND GRANTI NG
NEWVMONT USA AND DAWN

M N NG S JONT MOTI ON TO
QUASH SUBPCENA

Bef ore the Court, wi thout oral argunent, are Def endant Newnont USA’ s

Motion to Dismiss Under Rule 12(B)(6) [sic], ECF No. 38, Defendant Dawn

M ning Conpany, LLC s Mtion to Dismss for Lack of Jurisdiction and

Failure to Join an I ndi spensabl e Party,

ECF No. 41, and t hose Def endants’

Joint Motion to Quash Subpoena, ECF No. 92, and related Mtion to
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Expedite, ECF No. 95. After reviewing the parties’ subm ssions, the
record in this matter, and applicable authority, the Court is fully
i nformed. For the reasons set forth below, the Court grants the parties’
not i ons.
. Backgr ound?

A Al'l ot ment No. 156

Plaintiff Donnelly Villegas is an enrolled nenber of the Spokane
Tribe of Indians (hereinafter, “Spokane Tribe”), a federally-recognized
I ndi an tribe. The Spokane | ndi an Reservation was created on January 18,
1881, by an Executive Order of President Rutherford B. Hayes. By a 1902
Act of Congress, the United States opened the Spokane Reservation to
m neral devel opnment, providing that the Reservation “shall be subject to
entry under the laws of the United States in relation to the entry of
m neral lands.” |n another Act passed | ater that year, Congress directed
the Secretary of the Interior to “nake allotnments in severalty to the

| ndi ans of the Spokane Indi an Reservation in the State of Washi ngton, and

! This "background" section is based on the factual allegations
contained in the Conplaint, ECF No. 1. See Ashcroft v. Igbal, 129 S. C.
1937, 1949 (2009). The Court assunes to be true those portions of the
Compl aint that “contain sufficient allegations of underlying facts to
give fair notice and to enable the opposing party to defend itself
effectively,” but does not afford the presunption of truth to all egations
that “sinply recite the elenents of a cause of action.” Starr v. Baca,

652 F.3d 1202, 1216 (9th Cir. 2011).
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upon the conpletion of such allotnents the President shall by
procl amati on give public notice thereof, whereupon the lands in said
reservation not allotted to Indians or wused or reserved by the
Government, or occupied for school purposes, shall be opened to
exploration, |ocation, occupation, and purchase under the mning | aws.”
In 1908, Congress passed an act directing the Secretary of the Interior
to make allotnments to all nmenbers of the Spokane Tribe who had not
received allotnents, and to sell and di spose of all unallotted “surplus”
| ands for use in agriculture and tinber production. This process of
al l otment and di stribution was consistent with the United States’ policy
of “assimlation” of Indian tribes in the period surroundi ng the turn of
t he ni neteenth century.

In 1910, pursuant to the Acts of Congress descri bed above, All ot nment
No. 156 was issued to Edward Boyd.? The issuing instrunent stated that
the United States would hold the land in trust for twenty-five years “for
the sole use and benefit of” M. Boyd, and that at the end of that
period, the United States would convey the 120-acre property in fee to
M. Boyd or his heirs. M. Boyd died intestate in 1939, at which tine
his interest in the allotnent was divided between his spouse and siXx

chi | dren. By 1956, following the death of a nunmber of M. Boyd's

2 Allotnent No. 156 is legally described as the northwest quarter of
the southeast quarter and the east half of the southwest quarter of
Section twelve in Townshi p twenty-ei ght north of Range thirty-seven east

of the WIlanette Meridian, Washi ngton.
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children, the interests in the allotnent becane concentrated in Lucy and
Ri chard Boyd.

In a 1973 order entered in an otherw se-unspecified adjudication
titled In the Matter of the Estates of Ri chard Boyd, a one-half interest
in Allotnent No. 156 was awarded to t he Spokane Tri be, and the renaining
60-acre i nterest was di vided equally between M. Vill egas and his sister,
Otencia Ford. As part of this probate settlenent, M. Villegas was al so
awar ded an interest in stockpiles of high-grade uraniuml| ocated in Ford,
Washi ngton. The funds derived fromthese interests were to be paid into
an account managed by Wi am Shar pe and ONB Bank and Trust until Cctober
1974.

Fee title to the land was never transferred to M. Boyd or his
heirs, and M. Villegas holds a one-half interest in a 60-acre portion
of Allotnment No. 156 to this day.

B. The Mdnite M ne

In 1954, Defendant Dawn M ning Conpany, LLC (hereinafter *“Dawn
M ning”) | eased approximately 571 acres of the Spokane | ndi an Reservati on
fromthe United States for the purpose of mnmining uranium Fl oyd H.
Phillips, Superintendent of Defendant the United States Departnent of

Interior’s Colville Indian Agency, entered into the |ease “for and on
behal f of the Spokane Tribe of Indians.” The |land covered by the 1954
| ease included unallotted land that was part of the original Spokane
Reservation, as well as the entirety of Allotnent No. 156. |In 1956, the
Superintendent of the Colville Indian Agency again | eased the all ot nent

to Dawn M ning and Newnont USA Limited (hereinafter “Newnont”)?® for a

® The rel ati onship between Dawn M ning and Newnont is unclear; the
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period of 15 years because “the individual I|ndian ownership was not
entirely clear due to pending probate.” Both | eases were approved by the
Bureau of Indian Affairs’ Acting Area Director. M. Boyd s heirs were
nei t her consulted about nor informed of either |ease.

The 1956 | ease required Dawn M ning and Newront to submt nonthly
reports to the Superintendent of the Colville Indian Agency and to pay
annual rents and royalties directly to the Superintendent, who woul d t hen
issue rents and royalties to the allottees. The Superintendent was al so
tasked with directing audits of each | essee’s accounts and books, while
the M neral Managenent Service was tasked with conducting audits of the
rents and royalties paid to the Colville Indian Agency. Both the 1954
and 1956 |eases also provided the Secretary of the Interior with the
authority to suspend m ni ng operations, to collect a bond, to i nspect the
property, to approve the |lessee’s attenpts to termnate the | ease upon
showing that full provision had been made for the conservation and
protection of the property, and to term nate each |ease for violations
of the lease’'s terns and conditions.

In 1964, M. Boyd' s heirs and ONB Bank and Trust entered into a ten-
year mning | ease with Dawn M ning and Newront under the sanme terns as
the 1956 lease. 1In his responsive materials, M. Villegas states that
he personally entered into a |l ease with Dawn M ning in 1976 t hat required

Dawn M ning to pay rent and provide M. Villegas with royalties for ore

Complaint initially refers to Dawmn M ning separately, but then refers to
both Defendants jointly as “Dawn/ Newnont” w thout further el aboration.

Conpare ECF No. 1 ¢ 33 with id. 1 32, 35 & 38.

ORDER ~ 5
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extracted from the property; however, based on reasons raised in
Newnont’s Cbjections to Declaration of Donnelly R Villegas and its
Decl aration, ECF No. 98, the Court disregards these supplenental filings
when ruling on the instant notions to dismss. See Lee v. City of Los
Angel es, 250 F.3d 668, 688-89 (9th G r. 2001).

The site | eased by Dawn M ning and Newront was devel oped into the
“Mdnite Mne,” a large open-pit uranium mne that was closed in 1981.
Due to the radi oactive ore and toxic netals that were extracted fromthe
mne, the Mdnite Mne is currently the subject of a $152 mllion
envi ronnment al cl eanup project. In 2011, the Bureau of Indian Affairs
determ ned that portions of Allotnent No. 156 could not be | ogged due to
extensive environnental damage and radioactivity. In January of this
year, Senior United States District Judge Justin Quackenbush signed a
consent decree between the United States, Dawn M ning, and Newnont
regarding their respective obligations to fund the environnental cleanup
under the Conprehensive Environnental Response, Conpensation, and
Liability Act (CERCLA), 42 U S.C. § 9607. See United States v. Newnont
USA Limted and Dawn Mning Co., LLC, No. CV-05-020-JLQ ECF No. 553
(E.D. Wash. Jan. 17, 2012).

C. Al | eged Breaches of Lease and Trust Cbligations

The Conpl ai nt asserts that the United States, Dawn M ni ng, Newnont,
Washi ngt on Wat er Power/ AVl STA, and M. Sharpe violated their obligations
to M. Villegas in a nunber of ways:

. The United States has failed to award M. Villegas full paynent
for the income derived fromthe processing of uraniumstockpiles both in

Ford, Washi ngton, and at the Mdnite M ne; has failed to hold Dawn M ni ng

ORDER ~ 6
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and Newnmont “accountable”; has failed to provide M. Villegas wth
accounts and records pertaining to the | eases; has drawn charges agai nst
M. Villegas trust account wthout explanation; and has utilized a
right-of-way through Allotnment No. 156 without conpensating M. Villegas
for its use.

. Dawn M ni ng and Newnont have at tinmes operated on the all ot nent
wi t hout perm ssion and/or under an expired | ease; have mani pul ated the
“grade” and under-neasured the quantity of ore extracted fromthe m ne;
have placed M. Villegas' funds into an escrow account and charged M.
Villegas for resoration of the mne in violation of the 1956 |ease
agreenent; have illegitimately charged M. Villegas for services; and
have wutilized a right-of-way through Allotnment No. 156 wthout
conpensating M. Villegas for its use.

. Washi ngton Water Power/AVI STA constructed power |ines over
Al'l ot ment No. 156 w thout authorization.

The Conplaint also asserts that the income from M. Villegas’
probate settlenment were paid to M. Sharpe and ONB Bank and Trust until
March 1978, and that the funds recieved between Cctober 1974 and March
1978 have never been distributed to M. Villegas. Finally, the Conpl aint
states that “[u]pon information and belief, at sonme point in 1961 the
posts marking the allotnment were noved fromtheir original placenment” in
order to fraudulently replace the valuable allotnment land with |ess-
val uabl e I and, but does not identify the actor. ECF No. 1 § 40.

D. Legal Action

M. Villegas filed the Conplaint in this matter on January 3, 2012,

asserting cl ai ns agai nst a nunber of United States agencies and officials

ORDER ~ 7
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(hereinafter “Federal Defendants”), Dawn M ning, Newront, WAshington
Wat er Power/ AVI STA, ONB Bank and Trust, and the Estate of WIllard [sic]
Sharpe. ECF No. 1. On February 7, 2012, the Court granted M. Vill egas’
nmotion to voluntarily dism ss his clainms agai nst ONB Bank and Trust. ECF
No. 19. On March 15, 2012, Dawn M ning and Newront filed the instant
notions to dismss, each joining in the other’s notion. ECF Nos. 38, 41,
44 & 45. On March 30, 2012, the Federal Defendants filed a notion to
di smiss, ECF No. 61, which is noted for hearing on July 25, 2012. ECF
No. 74. On April 30, 2012, Dawn Mning and Newront jointly filed the
instant notion to quash subpoena. ECF No. 95.
. Mdtions to Dismss

A Legal Standard

A nmotion to dismss under Federal Rule of Civil Procedure 12(b)(6)
tests the | egal sufficiency of the pleadings. Navarro v. Bl ock, 250 F. 3d
729, 732 (9th Cir. 2001). A conplaint may be dism ssed for failure to
state a claimunder Rule 12(b)(6) where the factual allegations do not
raise the right to relief above the speculative |evel. Ashcroft v.
| gbal , 556 U.S. 662 (2009); Bell Atl. Corp. v. Twonbly, 550 U.S. 544, 555
(2007). Conversely, a conplaint my not be dism ssed for failure to
state a claimwhere the allegations plausibly show that the pleader is
entitled to relief. Twonbly, 550 U S. at 555. In ruling on a notion
under Rule 12(b)(6), a court nust construe the pleadings in the |ight
nost favorable to the plaintiff and accept all nmaterial factual
all egations in the conplaint, as well as any reasonabl e i nferences drawn
therefrom Broamv. Bogan, 320 F.3d 1023, 1028 (9th G r. 2003).
/
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B. Anal ysi s

M. Villegas asserts four clains against Dawn M ning and Newront:
breach of contract, fraud and constructive fraud, trespass, and tortious
damage to the environment.* The Court addresses each in turn.

i Breach of Contract C aim

M. Villegas asserts that Dawn M ning and Newrmont breached the
numer ous | ease agreenents descri bed above by charging himfor services
not authorized under the |eases; operating on the allotnment under an
expired | ease; mani pul ating the “grade” of ore extracted fromthe Mdnite
M ne; m smanaging his trust account; and all ow ng the standing tinber on
Al l otment No. 156 to becone irradiated to the point that it could not be
| ogged. Dawn M ning and Newront argue that this claim should be
di sm ssed because it is barred by the applicable statute of Iimtations,
because the Conpl aint does not identify which provisions of each |ease
wer e breached, and because M. Villegas has not plead damages stenm ng
fromthe alleged breach.

Under Washington |law, the statute of limtations for clains arising
fromthe breach of witten contracts is six years. RCW4.16.040(1); see
also Ballard Sq. Condo. Owmners Ass’'n v. Dynasty Const. Co., 158 Wi. 2d
603, 615 (2006). It is undisputed that operations at the Mdnite M ne

ceased in 1981, and M. Villegas has not alleged any breach by either

4 The Conplaint also asserts a claimfor breach of fiduciary duty
with regard to “non-Federal Defendants”; in his responsive nenoranda, M.
Villegas clarifies that this claimis not asserted agai nst Dawn M ning

or Newnont .

ORDER ~ 9




© 00 N o o B~ w N P

NN NN NN R R R R R R R R R R
o a0 K~ W N B O © 0O N O o0 M W N B O

Case 2:12-cv-00001-EFS Document 116 Filed 05/17/12

Dawn M ni ng or Newront that occurred within the |last six years. Rather,
M. Villegas argues that the statute of l|imtations should be tolled
pursuant to 1) the so-called “discovery rule”; and 2) the Indian Trust
Accounting Act (ITAS), Pub. L. No. 108-108, Tit. I, 117 Stat. 1263
(2003).

The di scovery rule is an exception to the general rule that a cause
of action accrues when the party has the right to apply to a court for
relief. 1000 Vva. Ltd. P ship v. Vertecs Corp., 158 Wi.2d 566, 575
(2006). Under the discovery rule, “the cause of action accrues when the
plaintiff discovers, or in the reasonable exercise of diligence should
di scover . . . the salient facts underlying the el ements of the cause of
action.” Id. at 575-76 (citing Geen v. AP.C, 136 W.2d 87, 95
(1998)). However, Washington courts do not apply the discovery rule to
cases involving witten contracts, but have instead “consistently held
t hat accrual of a contract action occurs on breach.” 1d. Wile the
Washi ngton Supreme Court identified a narrow exception in 1000 Virginia
Ltd. under which the discovery rule may be applied when a conpl aint
al l eges a | atent construction defect, the state Suprene Court has clearly
stated that the discovery rule may not be applied to toll contract
actions like the breach-of-1ease claimat issue in this case. As such,
the Court does not address the issue of when M. Villegas did or
reasonably shoul d have discovered the alleged breaches. M. Villegas’
claimis barred by Washington’s six-year statute of limtations.

M. Villegas next argues that accrual of his breach of contract

claimis deferred by |TAS. I TAS is a 2003 appropriations bill that

ORDER ~ 10
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includes the following directive in a section titled “Ofice of Special
Trustee for American Indians; Federal Trust Prograns”:

Provi ded further, That notw t hstandi ng any ot her provision of

law, the statute of limtations shall not commence to run on

any claim. . . concerning |l osses to or m snmanagenent of trust

funds, until the affected tribe or individual Indian has been

furnished with an accounting of such funds from which the

beneficiary can determ ne whet her there has been a | oss.
Pub. L. No. 108-108, Tit. I, 117 Stat. 1263 (2003). M. Villegas argues
that this provision applies to his breach of contract clai magai nst Dawn
M ni ng and Newnont because his claimarises from Newnont’s “failure to
coll ect nonies and deposit them in his account.” ECF No. 88 at 11.
However, after reviewing the case law M. Villegas cites in support of
this proposition, as well as authority cited by Dawn M ni ng and Newront,
the Court agrees with Dawn M ning and Newront that |TAS does not apply
to breach of contract clainms against private parties. See Shoshone
I ndian Tribe of Wnd River Res. v. United States, 364 F.3d 1345-51 (Fed.
Cir. 2004) (holding that identical |anguage in Pub. L. 108-7, another
2003 appropriations bill, only defers the accrual of causes of action
relating to the United States’ failure to timely collect funds or
m smanagenent of tribal trust finds). Accordingly, the Court rejects M.
Villegas’ argunent that |TAS defers accrual of his breach of contract
cl ai magai nst Dawn M ni ng and Newmront. And because M. Villegas’ breach
of contract claim against Dawmn Mning and Newront is barred by
Washi ngton’ s si x-year statute of limtations, it nmust be di sm ssed. Dawn
M ning and Newmont’s notion is thus granted in this regard.

11
/
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ii. Fraud and Constructive Fraud d ai ns

Dawn M ni ng and Newnont argue that M. Villegas’ fraud cl ai ns shoul d
be di sm ssed because he has failed to allege each el enent of a fraud or
constructive fraud claim and has failed to plead fraud wth
particularity as required by Rule 9.

Under Washi ngton | aw, a party asserting a fraud cl ai mnust prove t he
following nine elenments: 1) representation of an existing fact; 2)
materiality; 3) falsity; 4) the speaker’s know edge of its falsity; 5)
the intent of the speaker that it should be acted upon by the plaintiff;
6) the plaintiff’s ignorance of its falsity; 7) plaintiff’s reliance on
the truth of the representation; 8) the plaintiff’s right to rely upon
it; and 9) damages suffered by the plaintiff. Stiley v. Block, 130 Wh. 2d
486, 505 (1996) (citing Hoffer v. State, 110 Wh.2d 415, 425 (1989)).
Under Federal Rule of Civil Procedure 9, a party alleging fraud *nust
state wth particularity the <circunstances constituting fraud or
m stake.” Fed. R Gv. P. 9(b). Such allegations “nust set forth nore
than the neutral facts necessary to identify the transaction. The
plaintiff nmust set forth what is false or m sl eadi ng about a statenent,
and why it is false.” Decker v. GenFed, Inc., 42 F.3d 1541, 1548 (9th
Cr. 1994) (enphasis in original). Put sinply, “[a]vernents of fraud
must be acconpanied by ‘the who, what, when, where, and how of the
m sconduct charged.” Vess v. Ciba-Geigy Corp. USA 317 F.3d 1097, 1106
(9th Gr. 2003) (quoting Cooper v. Pickett, 137 F.3d 616, 627 (9th Gr.
1997)).

Here, the Conpl ai nt all eges that “Federal and non- Federal Defendants

have falsely represented the actions that they have taken upon

ORDER ~ 12
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Plaintiff’s interests in the Allotnment” and that “Plaintiff was induced
into signing agreenents with Federal and non-Federal Defendants as a
direct result of justifiable reliance upon such m srepresentations.” ECF
No. 1 99 91, 93. M. Villegas argues that these allegations, coupled
with the Conplaint’s allegations that Dawn M ni ng and Newnont mani pul at ed
the grade of its ore, illegitinmately charged M. Villegas for services,
and utilized a right-of-way on the Allotnent, amunt to a legally-
sufficient allegation of fraud.

The Court disagrees. Wiile these allegations satisfy the first
three elements of fraud, the Conplaint does not contain factual
al l egations that either Dawn M ning or Newnont m srepresented a materi al
fact with the intent that M. Villegas would rely upon it. Nor does the
Conpl ai nt i nclude factual allegations that M. Villegas actually t ook any
action in reliance on these representations; while the Conplaint states
that M. Villegas “was induced into signing agreenents . . . as a direct
result of justifiable reliance upon such m srepresentations,” ECF No. 1
1 93, this is the type of “bare assertion” of the elenments of a claim
that Twonbly and I gbal teach should not be entitled to the presunption
of truth. See Igbal, 556 U S. at 680-81. Furthernore, the Conpl aint
does not differentiate which of M. Villegas' allegations are targeted
at Dawn Mning and which are targeted at Newront, instead | unping
together its allegations with regard to all of the *“non-Federal
Def endants.” See Schreiber Dist. CO v. Serv-Wll Furniture Co., Inc.,
806 F.2d 1393, 1401 (9th GCr. 1986) (Rule 9(b) requires a plaintiff to
state “the tinme, place, and specific content of the fal se representations

as well as the identities of the parties to the msrepresentation.”
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(citing Senegen v. Widner, 780 F.2d 727, 731 (9th Cr. 1985)). In
essence, the Conplaint’s allegations of fraud are based | argely on Dawn
M ning and Newmont’'s alleged breaches of the |ease agreenents, not
fraudul ent conduct. Finally, to the extent that M. Villegas attenpts
to assert an equitable claimof constructive fraud, this clai mmnust al so
fail because M. Villegas has not alleged the requisite “interested or
sinister notive” required under Washi ngton | aw. See Green v. MAllister,
103 Wh. App. 452, 467-68 (2000) (quoting In re Estate of Marks, 91 Wh.
App. 325, 336 (1998)). Accordingly, the Court grants Dawn M ning and
Newmont’s notion in this regard.
iii. Trespass Claim

M. Villegas al so asserts a trespass clai magai nst Dawmn M ni ng and
Newont . Dawn M ning and Newront argue that this claim should be
di sm ssed because it is tinme-barred and because M. Villegas has not
all eged sufficient facts to state a claim M. Villegas appears to
assert that his claimis for continuing trespass, but does not el aborat e,
arguing that Dawn M ning and Newront have trespassed by operating on
Allotment No. 156 w thout permssion or wunder an expired |ease,
interfering with M. Villegas’ ore, and utilizing a right-of-way through
the allotment w thout conpensating M. Villegas for its use. M.
Villegas does not address Dawn Mning and Newmont’s statute of
limtations argunent.

Under Washington law, actions for pernanent trespass upon real
property and for injury to personal property nust be brought within three

years of the date of accrual. RCW4.16.080(1) & (2). Wth regard to
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clainms of continuing trespass, “the applicable statute of limtations
does not preclude a property owner from bringing an action against the
trespasser; rather, it serves only to limt damages.” Wllace v. Lew s
Cnty., 134 W. App. 1, 15 (2006) (citing Bradley v. Am Snelting and
Refining Co., 104 Wh.2d 677, 693-94 (1985)). Because the three-year
statute of limtations only provides a limt on damages in continuing
trespass clainms, the “discovery rule has no application to a claim of
continuing trespass.” Fradkin v. Northshore Util. Dist., 96 Wi App.
118, 125 (1999) (citing Bradley, 104 W.2d at 693)).

Here, the Conpl aint alleges conduct that would constitute trespass
when it states that Dawn M ning and Newront operated under and expired
| ease and utilized a right-of-way over Allotnment No. 156. The Conpl ai nt
does not, however, allege that any of these acts occurred within the | ast
three years, and given the fact that operations at the Mdnite Mne
ceased in 1981, it is inplausible that any of these actions did occur
within the last three years. M. Villegas has thus failed to allege
damages, and his trespass claimfails as a matter of law.® The Court
grants Dawn M ning and Newmont’s notion in this regard.

iv. Tortious Damage to the Environment C aim
The Conplaint asserts a claim for “tortious damage to the

environnment,” which M. Villegas responsive nenorandum describes as a

> The Court is aware that the CERCLA environnental renediation
activities at the Mdnite Mne are ongoing, but the Conplaint makes no
al l egations of trespass related to the cleanup project, and the Court
does not consider this fact in determ ning whether the Conpl aint states
a viable trespass claim
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negligence claim Dawn M ning and Newront argue that this clai mshould
be di sm ssed because “there is no legally recognized clainf of tortious
damage to the environnent. ECF No. 100 at 13.

Here, even construing M. Villegas' claimas a negligence claim the
Court finds that the Conplaint fails to state a viable claim for
negligent danage to M. Villegas’ property. The Conpl ai nt does not
describe the |l egal duty owed to M. Villegas by Dawn M ni ng and Newnont,
and does not identify which conduct breached that duty. Instead, the
Complaint nerely recites the elenents of a negligence claim after
all egations that M. Villegas’ property has been damaged. As with M.
Villegas’ fraud claim the Conplaint’s “fornulaic recitation of the
el enents” of negligence are not entitled to the presunption of truth, and
thus do not serve to “raise [M. Villegas'] right to relief above the
specul ative level.” Twonbly, 550 U S. at 555. Accordingly, M.
Villegas’ tortious damage to the environment/negligence claimfails as
a matter of |aw

V. Request for Jurisdictional Discovery

In his responsive nenoranda, M. Villegas argues that he should be
entitled to jurisdictional discovery. M. Villegas does not identify the
type of information that early di scovery woul d produce, however, and his
request i s somewhat perpl exi ng as Newnont’s noti on does not chal | enge t he
Court’s subject matter jurisdiction over this case. Accordingly, M.
Villegas’ request for jurisdictional discovery is denied.

vi. Conclusion
For the reasons di scussed above, M. Villegas’ four clainms against

Dawn M ni ng and Newnont are either tine-barred (breach of contract claim
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or are not sufficiently plead in the Conplaint (fraud, trespass, and
tortious damage to the environnent/negligence clains). As such, the
Court grants Newmont’s notion, which was joined by Dawn M ning, and
di sm sses M. Villegas' clains against these two Def endants. Because the
Court grants Newnont’s notion to dismss, it does not reach Dawn M ning’s
notion to dismss. M. Villegas' clains against the Federal Defendants,
Washi ngt on Water Power/ AVI STA, and the Estate of WIIiam Sharpe renain.
I11. Mtion to Quash Subpoena

Dawn M ning and Newront have filed a joint notion to quash a
subpoena duces tecumthat M. Villegas served on non-party Garden Gty
Goup, Inc. (hereinafter “Garden City”) on April 24, 2012. Dawn M ni ng
and Newnmont argue that M. Villegas’ subpoena is premature in |ight of
Rul e 26’s mandate that “[a] party may not seek di scovery fromany source
before the parties have conferred as required by Rule 26(f).” Fed. R
Cv. P. 26(d)(1). M. Villegas responds that 1) Dawn M ni ng and Newront
have brought their notion w thout previously conferring in violation of
Local Rule 37.1(d), 2) his subpoena does not fall within the anbit of
Rule 26(d)(1), and 3) Dawn Mning and Newront’s notion is “academ c”
because the parties planned to have their Rule 26(f) conference on My
8, 2012, six days before the date the records are required to be
di scl osed.

After reviewing the witten and e-mail correspondence attached to
M. Villegas’ oppositionto Dawn M ning and Newnont’s notion to expedite,
ECF No. 104 at 5-9, the Court finds that the correspondence between
counsel satisfied Dawn M ni ng and Newnont’s Local Rule 37.1(b) obligation

to confer in good faith prior to filing their notion to quash. And the
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Court rejects M. Villegas argunent that his subpoena does not fall
within Rule 26(d)’s prohibition on pre-conference discovery sinply
because it was brought under Rule 45 and not Rule 26; Rule 26(d) clearly
prohi bits “di scovery fromany source” before the parties have conferred,
whi ch by its plain |anguage i ncl udes subpoenas duces tecumserved on non-
parties. Fed. R Cv. P. 26(d)(1) (enphasis added); see also, e.g.,
Desilva v. N Shore-Long Isl. Jewish Health Sys. Inc., No. CV 10-
1341(JFB) (ETB), 2010 W. 3119629 *1 (E.D.N.Y. Aug. 9, 2010) (quashi ng non-
party subpoena because it was served prior to Rule 26(f) scheduling
conference). It is also undisputed that this proceeding is not “exenpted
frominitial disclosure under Rule 26(a)(1)(B)” and that M. Villegas’
subpoena was not “authorized by [the Federal Rules of Civil Procedure],
by stipulation, or by court order.” Fed. R Cv. P. 26(d)(1). Finally,
on the record before it, the Court cannot determ ne whether the parties
actually conferred on May 8, 2012 as M. Villegas’ nenorandumstated they
woul d; the nost-recent e-mail correspondence attached to the Decl aration
of Linnea Brown, ECF No. 111, appears to indicate that the parties would
not. See ECF No. 111-1 at 2.

For these reasons, the Court grants Dawn M ni ng and Newront’ s noti on
to quash the subpoena. M. Villegas is free to re-serve a subpoena on
Garden City once the parties have conpleted a discovery conference
pursuant to Rule 26(f).

V. Concl usion

For the reasons discussed above, |IT IS HEREBY ORDERED:

1. Newmont’s Motion to Dism ss Under Rule 12(B)(6) [sic], ECF No.
38, is GRANTED.
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2. Dawn M ning’s Mdtion to Dismss for Lack of Jurisdiction and
Failure to Join an Indispensable Party, ECF No. 41, is DEN ED as noot.

3. Dawn Mning and Newmont’s Joint Mtion to Quash Subpoena, ECF
No. 92, and related Motion to Expedite, ECF No. 95, are GRANTED.

| T1S SO ORDERED. The District Court Executive is directed to enter
this Order and provide copies to counsel.

DATED thi s 16th day of May 2012.

S/ Edward F. Shea
EDWARD F. SHEA
United States District Judge

Q\Civil\2012\1. di sm ss.|c2. wd
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