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MATERIAL FACTS 

South Point is an electric generation facility that was constructed on the Fort 

Mohave Indian Reservation in Mohave County, Arizona.  (Amended Index Record 

[“AIR”] 44, Exhibit [“Ex.”] 1.)  It commenced commercial electrical production in 

calendar year 2001.  (Id. [Ex. 2].)  Calpine, the plant owner, contended that the 

personal property at the facility was “not subject to Arizona’s property tax.”  (Id. 

[Ex. 2].)   Calpine incorrectly1 maintained that the facility’s personal property was 

owned by the Mohave Indian Tribe.  (Id.)   It refused to permit the Department to 

tour the facility, asserting that the Tribe believed that a tour would compromise 

tribal jurisdiction.  (Id.)    

For tax years 2003 and 2004, the Department sent Calpine annual report 

forms to return for the Department’s use in calculating South Point’s full cash 

values.  (Id. [Ex. 4, 15].)  Calpine did not file property tax returns for either year.  

(Id. [Ex. 6, 11].)  Neither did it respond to Notices of Delinquent Filing, which told 

it that if it filed its reports by May 20, it would still be able to appeal the 

Department’s valuation of the facility.  (Id.) 

                                           
1 The U.S. District Court for the State of Arizona (Id., [Ex. 7], the Arizona tax 
court, and the Arizona Court of Appeals (Calpine Construction Finance Co. v. 
Arizona Department of Revenue, 221 Ariz. 244, 211 P.3d 1228 (App.2009)) 
concluded that Calpine, not the Tribe, owned the facility’s personal property. 
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Because Calpine refused to provide original cost and other data (and there 

was no previous year’s full cash value on which to base the valuation), the 

Department’s appraiser relied upon published reports and data from other 

independent power producers to estimate the depreciated original cost of South 

Point’s personal property at $275,000,000 for tax year 2003.  (Id. [Ex. 14].)  

Consequently, the Department valued South Point for tax year 2003 at $88,000,000 

based on A.R.S. § 42-14152(C), which requires the Department to estimate a 

property’s value based on a percentage of the previous year’s full cash value or “on 

any information that is available” to the Department if a taxpayer fails to comply 

with A.R.S. § 42-14152(A) by reporting the information necessary for the 

Department to value the property.  (Id. [Ex. 13].)   

When South Point again failed to provide a report for tax year 2004, the 

Department estimated the depreciated original cost of the personal property at the 

facility at $261,000,000 (Id. [Ex. 16 at 71]), leading the Department to value the 

plant for tax year 2004 at $122,876,000 pursuant to A.R.S. § 42-14152(C).  (Id.)  

South Point filed a Notice of Claim alleging that the Department had erred in 

its valuations by using incorrect original cost data.  (Id. [Ex. 20].)  It requested full 

cash values of $45,600,000 and $56,200,000 for tax years 2003 and 2004, 

respectively.  (Id.)  The Department denied the Claim.  (Id. [Ex. 22].)  South Point 

then appealed to the Arizona State Board of Equalization (“the Board”), 
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contending that the Department had relied upon a single, incorrect cost to 

determine the facility’s value for both tax years.  (Id. [Ex. 23].) 

After an evidentiary hearing, the Board concluded that South Point had 

intentionally refused to file annual reports with the Department for tax years 2003 

and 2004.  (Id. [Ex. 12].)  However, the Board held that South Point’s refusal to 

file a report with the Department for tax years 2003 and 2004 constituted an error 

under A.R.S. § 42-16251 and reduced the property’s full cash value to $71,099,000 

and $99,349,000 for tax years 2003 and 2004, respectively.  (Id. [Ex. 12, ¶ 7 of 

Findings of Fact and ¶ 5 of Conclusions of Law].) 

The Department appealed to the Arizona Tax Court.  (AIR 8.)  Both parties 

filed summary-judgment motions.  (AIR 43, 47.)  The tax court granted the 

Department’s motion, rejecting South Point’s contention that its refusal to file any 

report constituted an error that could be remedied under the error-correction 

statutes.  (AIR 63.) 

South Point filed a Notice of Appeal (AIR 67), and the matter was fully 

briefed.  Following argument, the court of appeals issued a written Opinion 

(“Opinion”), upholding the tax court’s decision to reverse the State Board’s 

decision to grant error-correction reductions in South Point’s favor.  
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REASONS WHY THE COURT 
SHOULD DENY REVIEW 

I. The Opinion Relies on Clear-Cut Statutory Provisions that Establish 
How the Department Is to Determine Full Cash Value When a 
Taxpayer Refuses to Cooperate with the Department. 

The Department is required to determine the full cash value of each electric 

generation property operating in Arizona.  A.R.S. §§ 42-14153(A), -14151(A)(4).  

Full cash value is defined as “the value determined as prescribed by statute.”  

A.R.S. § 42-11001(5).  The statute for valuing electric generation facilities states: 

C. If a company fails to file the report on or before 
April 2 of the valuation year, or the extended due date if 
an extension is granted, the [D]epartment shall: 
1. Estimate the value of the property based on one 
hundred five percent of the preceding year’s full cash 
value or on any information that is available to the 
[D]epartment.  

A.R.S. § 42-14152(C)(1) (emphasis added).  A separate formula, A.R.S. § 42-

14154, prescribes the valuation of electric generation properties when, as most 

commonly occurs, the Department receives the annual reports that the Department 

asks the taxpayer to complete and return.  Here,  the Department estimated the 

plant’s full cash value by plugging the estimated original cost of the plant’s 

personal property into the valuation formula contained in A.R.S. § 42-14154.   

The word “error” is specifically defined in the property tax error-correction 

statutes as “any mistake in assessing or collecting property taxes.”  A.R.S. § 42-

16251(3).  The Opinion recognized that the case turned on whether the Department 
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had actually committed any mistake in assessing or collecting property tax. 

Upholding the tax court, the Opinion properly applied the facts to the law as 

follows: 

The Department’s assessment was not an error, 
misconception, misunderstanding, or an erroneous belief. 
The Department did exactly what it was statutorily 
required to do; it applied the alternate valuation formula 
set forth in A.R.S. § 42-14152(C)(1) because South Point 
did not file the annual reports.  South Point does not 
allege that the Department made any calculation errors in 
applying the alternate valuation formula, nor does it 
allege that the Department failed to follow its statutory 
obligation to estimate the value based on “any 
information” available.  The Department’s alternate 
valuation was based on an estimated original cost, not the 
actual original cost, and therefore the full cash value 
amounts it determined for 2003 and 2004 were higher 
than they would have been if all relevant information had 
been provided to the Department.  There is no dispute 
that South Point would have obtained a more favorable 
result had it submitted the cost information when it was 
required to do so, but that does not mean the Department 
made a mistake when it followed its statutory obligation 
to proceed with estimating the value of the property.  

Opinion, ¶ 16. 

The Department complied with its legal obligation to estimate the value of 

the taxpayer’s property.  To estimate is to value or rate “by the mind without 

actually measuring, weighing, or the like.”  U.S. v. Foster, 131 F.2d 3, 7 (C.C.A. 

Iowa 1942).  The Legislature therefore implicitly knew of the possibility for 

imprecision in directing the Department to estimate the property’s value based on 
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any information available to it following a taxpayer’s refusal to provide the more 

precise information—which only the taxpayer knows—for the Department’s use in 

valuation.  When a taxpayer refuses to provide this information, the Department is 

not relieved of its statutory obligation to act, but is required by law to assess the 

value of the taxable property, utilizing whatever evidence is available to it.  “If that 

evidence is less than the best, the taxpayer has no one to blame but itself.”  

Domenghini v. Cnty. of San Luis Obispo, 40 Cal. App. 3d 689, 695, 115 Cal. Rptr. 

608, 613 (1974)(discussing the consequences of a taxpayer’s failure to provide the 

required information under a similar statute). 

As the Opinion noted, the Department’s estimate fully comported with the 

Legislature’s valuation statute and South Point did not argue that it had made any 

calculation errors in applying the statute’s alternative valuation formula.   The 

Opinion therefore correctly concluded that the Department had not committed a 

mistake in its valuations, eliminating further need to construe the error-correction 

statute.  

The Opinion’s reasoning was strengthened by examining the forfeiture 

provisions in the valuation formula for valuing various utility-type properties, 

including electric generation facilities, when a taxpayer fails to file its required 

property tax report.  “If the report is not filed by May 20 of the valuation year, the 



7 

company forfeits its right to appeal the valuation and classification pursuant to 

A.R.S. § 42-14005.”  A.R.S. § 42-14152(D).   

The Opinion correctly held that this appeal forfeiture provision would be 

rendered meaningless if a taxpayer were able to contend that “misreporting or 

failing to report property” in the presence of a statutory reporting duty was, in fact, 

an error in valuation that it could correct belatedly by providing information that it 

should have provided, but refused to provide in the first instance.  (Opinion, ¶ 18.) 

II. South Point Seeks to Turn Tax Administration on Its Head.  

South Point properly notes that “the starting point under the statutory 

methodology is the cost incurred to construct the plant.”  (Pet. at 8.)  But South 

Point’s argument overlooks the true starting point in the valuation process, A.R.S. 

§ 42-14152(A), which requires each electric generation facility (except for 

renewable energy facilities) that is valued pursuant to Title 42, Article 4 (A.R.S. §§ 

42-14151 through -14158) to “file a report with the department, under oath, stating 

the information that the department requires to enable it to make a valuation of the 

property.”  A.R.S. § 42-14152(A).  Nearly identical reporting requirements exist 

for each industry that the Department centrally values.  See A.R.S. §§ 42-14052 

(mines, mills and smelters); -14103 (oil, gas, and geothermal properties); -14202 

(pipelines); -14253 (airlines); -14303 (private car companies); -14352 (railroad 

companies); and -14402 (telecommunications companies).   
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The valuation formulas in each of these statutes are based upon the original 

cost of the taxpayers’ property, less depreciation.  If taxpayers fail to file their 

required reports, the Legislature has required the Department to estimate the full 

cash value of gas, water, electric, sewer, and wastewater utilities, including electric 

generating facilities, based on one hundred five percent of the preceding year’s 

value or “on any information that is available to the [D]epartment.”  A.R.S. § 42-

14152(C)(1).   The valuation formulas for mines, mills and smelters, pipelines, 

airlines, and private car companies similarly state that the Department shall 

estimate the property’s value based upon an additional percentage added to the 

prior year’s value or “on any information that is available to the [D]epartment.”  

A.R.S. §§ 42-14053(C)(1), -14203(C), -14254(C)(1), -14304(C)(1).  The statutes 

for valuing oil and gas producers make knowing failure to provide a report a class 

2 misdemeanor.  A.R.S. § 42-14103.  If a railroad company fails or refuses to file 

the statement or schedule that the Department requires, the Department may assess 

a penalty that is the lesser of one-half of one percent of the value that the 

Department has estimated or one hundred dollars a day for each day that the 

company fails to file the statement or schedule.  A.R.S. § 42-14353(A)(1), (2).  

When telecommunications companies fail to file their required statements, the 

Department “shall obtain the information in another manner” and assess prescribed 

penalties.  A.R.S. § 42-14402(C)(1), (2).   
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The Legislature places a premium upon voluntary reporting for valuing 

centrally valued properties, which are located throughout the state and, in some 

instances, operate as networks throughout the state.  Although the Department may 

have the statutory ability to require that private or public records be produced and 

to enter properties to determine their full cash values, determining, for example, 

the original cost of an electric facility would be unduly complicated if the 

Department had to identify all vendors who sold component parts of an electric 

plant to its owner so that it could compel the production of the vendors’ records via 

the investigatory power enumerated in A.R.S. § 42-11053.  The valuation statutes 

eliminate such an onerous process by requiring owners, best-positioned to know a 

facility’s costs, to produce reports that document the costs of acquiring and 

installing property.  Requiring the Department to search for information that the 

taxpayer already possesses would turn the efficient administration of the valuation 

statutes on its head, a fact that the Legislature clearly appreciated in authorizing the 

Department to estimate values when taxpayers fail or refuse to submit their 

required reports. 

South Point’s argument concerning the Department’s investigatory powers 

entirely fails when A.R.S. § 42-11053 is carefully read.  As South Point noted (Pet. 

at 9), A.R.S. § 42-11053(B)(1) expressly empowers the Department or its agent to 

enter on and examine property to determine its full cash value.  However, “[i]f the 
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owner or possessor of property refuses entrance to the director or the director’s 

agent, the director may estimate the valuation of the property.”  (Emphasis added.)  

Section 42-11053 provides additional support for the Opinion’s conclusion that the 

Legislature intended the type of lack of cooperation that occurred in this case to be 

remedied by estimation. 

III. The Opinion Correctly Reflects Cogent Public Policy Concerns.  

The Opinion’s comments concerning the potential for curbing reporting 

abuses reflects consideration for efficient, economical tax administration and fair, 

uniform taxation.  (Opinion, ¶ 19.)  Both considerations were worthy of the court’s 

reflection. 

The Department is charged with providing an integrated, coordinated, and 

uniform system of tax administration and revenue collection for the state.  A.R.S. § 

42-1004(9).  The object of taxing property is to produce revenues for conducting 

the state’s business.  State v. Maricopa Cnty., 38 Ariz. 347, 350, 300 P. 175, 176 

(1931).  The taxing power is an inherent power of government.  Luhrs v. City of 

Phoenix, 52 Ariz. 438, 449, 83 P.2d 283, 288 (1938).  The imposition, assessment, 

and collection of taxes are dictated entirely by statute.  Seafirst Co. v. Ariz. Dep’t 

of Revenue, 172 Ariz. 54, 56, 833 P.2d 725, 727 (Tax 1992).   Subject to 

constitutional limitation, the Legislature may make any provisions that it chooses 

to provide for funding of state government.  S. Pac. Co. v. Pima Cnty., 38 Ariz. 11, 
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16, 296 P. 533, 535 (1931); Pac. Fruit Express Co. v. City of Yuma, 32 Ariz. 601, 

604,  261 P. 49, 51 (1927). 

Valuing property for assessment purposes is a key component of the state’s 

fiscal well-being.  The Opinion correctly focused on the possibility that property 

owners might choose to take advantage of the valuation and assessment system by 

refusing to cooperate with the Department, hoping that the resulting estimate 

would undervalue their property without requiring them to commit perjury through 

false reporting.  This would create administrative difficulty for the agency 

entrusted with providing integrated, coordinated, and uniform tax administration 

and revenue collection while potentially endangering the public fisc.  It could also 

prove financially detrimental to compliant taxpayers whose properties would be 

“overtaxed” while nonreporting property owners obtained lower valuations.    

South Point’s minimization of the potential for abuse of the property tax reporting 

statutes and criticism of the Opinion’s consideration of public policy (Pet. at 11) 

are unwarranted. 

IV. South Point’s Intentional Refusal to Provide the Property Tax Report 
Required for the Department’s Valuation Would Render Section 42-
16251(3)(d) Meaningless. 

The Opinion correctly found it unnecessary to construe A.R.S. § 42-

16251(3)(d) because the Department had not erred in the valuation.  (Opinion, ¶ 

10.)  If the Opinion had considered the subsection, ample grounds existed to 
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conclude that misreporting or failing to report where a statutory duty exists to 

report the property is distinguishable from refusing to report property–particularly 

where the Legislature has made it clear that a refusal to report property results in 

forfeiture of the right to appeal valuation. 

In Pima County Assessor v. Arizona State Board of Equalization, 195 Ariz. 

329, 336, ¶¶ 25-26, 987 P.2d 815, 822 (App. 1999), the court stated that the 

“requirement that taxpayers not delay in seeking redress if they are aware of, or 

ought to be aware of, errors” is implicit in the error-correction scheme and that 

taxpayers that know of or that should know of errors in time to assert them through 

a tax appeal but fail to do so cannot later obtain relief under the error-correction 

statutes.  Here, South Point knew that it was required to complete the report forms 

that the Department had sent to it for the valuation years at issue and to return them 

to the Department.  (AIR 44 [Exs. 4, 15].)  When South Point maintained that its 

property was not taxable and did not report by the April 1 deadline, the Department 

sent it Notices of Delinquent Filing informing it that it must file the report by May 

20 to preserve its right to appeal the estimated valuations.  (Id. [Exs. 6, 17].) 

South Point did not take the steps that it could have taken to remedy what it 

now claims to be “errors” within the meaning of A.R.S. § 42-16251(3).  Timely 

filing the requested reports would have remedied (in the sense of preventing from 

occurring in the first place) both the “error” of failing to file the reports and the 
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resulting “error” of there being a difference between the figure that the Department 

would have reached if South Point had filed the reports and the Department’s 

estimated values.  This is especially true because South Point admitted that it could 

have filed the reports without waiving its claim that the Department could not tax 

it.  (Opening Br. at 5.)  Since South Point not only knew of, but deliberately 

caused, the alleged “errors” here, the courts would be warranted in refusing relief 

under all error-correction statutes for correcting unintentional misreporting or 

unintentional failure to report.  

This result is consistent with this Court’s recognition in Pima County 

Assessor, 195 Ariz. at 335, ¶ 24, 987 P.2d 815, 821, that the Legislature intended 

the error-correction statutes to function analogously to Arizona Rule of Civil 

Procedure 60(c).  Rule 60(c) enables courts, upon motion and terms that are just, to 

relieve a party from a final judgment, order, or proceeding on the grounds of 

“mistake, inadvertence, surprise, or excusable neglect.”  Rule 60(c) also 

incorporates the principle that parties cannot delay in seeking redress from errors 

of which they are, or ought to be, aware.  Parties who fail to seek redress of 

appealable errors by appeal cannot turn to Rule 60(c) seeking what is, in effect, a 

delayed appeal.  See Andrews v. Andrews, 126 Ariz. 55, 58-59, 612 P.2d 511, 514-

15 (App. 1980) (upholding the trial court’s denial of Rule 60(c) relief even though 
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the underlying judgment was erroneous where the party could have contested the 

error on appeal).   

Arizona case law holds that a default judgment cannot be vacated on a Rule 

60(c) basis where the party seeking relief acted with knowledge and intentionally 

refused to take part in the proceedings.  “[An] absent defendant . . . may . . . set 

aside a default judgment on a proper showing of excusable lack of notice and no 

intent to evade process.”  Walker v. Dallas, 146 Ariz. 440, 445, 706 P.2d 1207, 

1212 (1985) (emphasis added).  

Federal case law interpreting Federal Rule of Civil Procedure 60 similarly 

supports the contention that willful refusal to take required action, like South 

Point’s refusal to supply the Department with a property tax report, does not 

constitute a mistake.  See Cessna Fin. Corp. v. Bielenberg Masonry, 715 F.2d 

1442, 1446  (10th Cir. 1983) (stating that the court did not abuse its discretion in 

finding no mistake, inadvertence, surprise, or excusable neglect because at best, 

defendant guarantor made an error of law and then compounded it with an error of 

judgment in not informing his attorney so that legal error might have been 

avoided); Torockio v. Chamberlain Mfg. Co., 56 F.R.D. 82, 87 (W.D. Pa. 1972) 

(plaintiffs in a sex-discrimination action did not advise their attorney that a letter 

conferring the right to sue, a jurisdictional necessity, existed, but that the failure 

did not entitle the plaintiffs to relief from a dismissal judgment on the ground of 
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excusable neglect because the plaintiffs’ conduct, while improvident, was 

intentional); see also Zolman v. U.S., 170 F. Supp. 2d 746 (W.D. Mich. 2001) 

(stating that the United States was entitled to have a default judgment that a state 

court had entered against it set aside where it did not appear that the United States 

or its employees had acted willfully in allowing the default entry to be entered). 

Although the Opinion saw no reason to construe the error-correction statute 

beyond whether or not a valuation mistake had, in fact, occurred, strong 

independent grounds existed to construe A.R.S. § 42-16251(3)(d) in a manner 

unfavorable to South Point if the court had construed it. 

CONCLUSION 

For the foregoing reasons, this Court should deny review. 

Respectfully submitted this 18th day of April, 2012. 

Thomas C. Horne 
Attorney General 
 
 
/s/ Kenneth J. Love  
Kenneth J. Love  
Assistant Attorney General 
Attorneys for the Arizona  
Department of Revenue 
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