
EXHIBITF 


Case 4:12-cv-04026-KES   Document 9-6    Filed 02/14/12   Page 1 of 7 PageID #: 130



IN THE FLANDREAU SANTEE SIOUX TRIBAL COURT 

FLANDREAU, SOUTH DAKOTA 


FLANDREAU SANTEE SIOUX TRIBE,) CIV. 2008~16 
Plaintiff, ) 

) 
~~ ) 

) 
SIOUX FALLS CONSTRUCTION ) 
COMPANY, a South Dakota Corporation, ) ORDER DENYING MOTION TO DISMISS 

DefendantlThird~Party ) 
Plaintiff, ) 

) 
-vs ) 

) 
FOX DRYWALL & PLASTERING, INC., ) 
GENE ROLLINGER CONSTRUCTION, ) 
INC., S AND S BUILDERS, INC., ) 

The matter before the Court is Third-Party Defendants' joint Motions to Dismiss. 

Background 

Flandreau Santee Sioux Tribe, a duly federally recognized Indian tribe, and Sioux Falls 

Construction, a South Dakota Corporation, signed a contract for construction of a 60 room 

expansion to the "Royal River Motel" which is owned and operated by the Tribe. The motel is 

located on trust land on the Flandreau Santee Sioux Reservation. Sioux Falls Construction 

entered into. identical subcontracts with S & S Builders and other subcontractors for work on the 

motel expansion. The subcontracts identify the Tribe as the owner of the project. 

Procedural Facts 

The Flandreau Santee Sioux Tribe (Tribe) filed a complaint against Defendant and Third-

Party Plaintiff (Sioux Falls Construction) alleging breach of contract, breach of warranty, deceit, 

bad faith and breach of independent duty of habitability. Sioux Falls Construction answered and 
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counterclaimed. Sioux Falls Construction then filed a Third-Party Complaint against the named 

Third-Party Defendants (Subcontractors) alleging breach ofcontract and for contribution and 

indemnity. Third-Party Defendant, S and S Builders, Inc. 's moves to dismiss the Third-Party 

Complaint against it for lack of subject matter jurisdiction pursuant to Flandreau Santee Sioux 

Tribe Law and Order Code § 4-4-2 (1). T.he other Third-Party Defendants join this motion. 

Discussion 

Subcontractors argue that neither they nor Sioux Falls Construction are members of the 

Flandreau Santee Sioux Tribe therefore as a claim between two non-members, this Court's 

jurisdiction must be analyzed under the mandates of Montana v. United States which provides 

two exceptions to the general rule that a tribal court does not have jurisdiction over non

members. 450 U.S. 544,664-66, 101 S.Ct. 1245, 1258,67 L.Ed. 2d 493,509-11 (1981). In 

discussing the principles of inherent tribal sovereignty the Court in Montana noted "[t]o be sure, 

Indian tribes retain inherent sovereign power to exercise some forms ofcivil jurisdiction over 

non-Indians on their reservations, even on non-Indian fee lands. A tribe may regulate, through 

taxation, licensing, or other means, the activities of nonmembers who enter consensual 

relationships with the tribe or its members, through commercial dealing, contracts, leases, or 

other arrangements. ... A tribe may also retain inherent power to exercise civil authority over 

the conduct of non-Indians on fee lands within its reservation when that conduct threatens or has 

some direct effect on the political integrity, the economic security, or the health or welfare of the 

tribe." 450 U.S. 565-66 (citations omitted). 

Subcontractors contend they did not enter into consensual relationships with the Tribe. 

They argue the "consensual relationship" exception requires a private rather than informal 

relationship between the non-member and the Tribe. Nevada v. Hicks, 533 U.S. 353,367, n. 8, 
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121 S.Ct. 2304, 150 L.Ed.2d 398 (2001). They contend that there was no privity, no contractual 

relationship, no agreements between the Tribe and the Subcontractors. They further assert the 

only private consensual relationship is between the Tribe and Sioux Falls Construction and this 

relationship cannot serve as a basis for jurisdiction over the Subcontractors. They maintain that 

nothing in the subcontracts creates a contractual relationship between entities other than Sioux 

Falls Construction and the Subcontractors. Accordingly, Subcontractors contend Sioux Falls 

Construction's consensual relationship with the Tribe does not give this Court authority over the 

claims against them. In support of this Subcontractors point to Strate v. A-I Contractors where 

the Court held that the tribal court did not have jurisdiction where the non-member defendant 

had a consensual relationship with the Tribe, but the non-member plaintiff was not a party to the 

contract. 520 U.S. 438,442,459, 117 S.Ct. 1404, 137 L.Ed.2d 661 (1997). In addition, 

Subcontractors assert there must be a "true" private consensual relationship between 

Subcontractors and the Tribe in order for the Tribe to exercise jurisdiction over a non-member. 

Subcontractors cite Christian Children's Fund, Inc., v. Crow Creek Sioux Tribal Court where the 

court concluded there was not a "true" consensual relationship between the non-member 

defendant corporation and the Tribe. 103 F.Supp.2d 1161 (D.S.D. 2000). Subcontractors argue 

that this case is similar: 

The only parties to the letters of agreement are CCF, a Virginia 
corporation, and Hunkpati, a South Dakota corporation. Neither the 
Tribe nor Tribal members, as already explained, had any connection 
with these contracts or the administration of them. Hunkpati is not a 
legal entity or creature of the Tribe. Certain key individuals involved 
in Hunkpati were not enrolled members in the Tribe. 

Id at 1166. 
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Subcontractors submitted Affidavits in support of their motion and argument that there is 

no connection between the Subcontractors and the Tribe. The Affidavits state, in relevant part, 

the following: 

1. Third-Party Defendants are South Dakota organized corporations with headquarters in 
Sioux Falls and one in Tea, South Dakota. 

2. Third-Party Defendants are not members of the Flandreau Santee Sioux Tribe, nor do 
they maintain any offices, employees, or assets on the property of the Flandreau Santee Sioux 
Tribe. 

3. Third-Party Defendants do not advertise on the property of the Flandreau Santee 
Sioux Tribe. 

4. Third-Party Defendants do not have any direct contractual relationship with the 
Flandreau Santee Sioux Tribe. 

5. In 2002 the Third-Party Defendants entered into sub-contractor/general contractor 
relationship with Sioux Falls Construction, for subcontract work on the hotel addition that is the 
subject of this litigation. 

6. The contracts between Sioll.,{ Falls Construction and the Third-Party Defendants were 
executed outside of the Flandreau Santee Sioux Tribe property. 

7. Plaintiff Tribe was not a party to the subcontract between Sioux Falls Construction 
and the subcontractors. 

8. Third-Party Defendants were paid for their performance of the subcontract by Sioux 
Falls Construction. 

9. Third-Party Defendants did not receive any compensation for their subcontract work 
from the Tribe. 

10. By signing a contract with a non-tribal member, outside tribal property, the Third
Party Defendants did not intend to subject themselves to the jurisdiction of the Flandreau Santee 
Sioux Tribe. 

As part of the contract with the Tribe to construct the addition to the motel Sioll.,{ Falls 

Construction entered into subcontracts with the above named Subcontractors. The subcontracts 
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identify the Tribe as the owner of the project. Article 3, Subparagraph 3.1 of the subcontracts 

provide in relevant part: 

The Design~Builder and Subcontractor are mutually bound by the terms 
of this subcontract. To the extent the terms of the agreement between the 
Owner and Design-Builder apply to the work of the Subcontractor, then 
the Design~Builder hereby asswnes toward the Subcontractor all the 
obligations, rights, duties and remedies that the Owner asswnes toward 
the Design~Builder. In an identical way, the Subcontractor asswnes 
toward the Design-Builder all the same obligations, rights, duties and 
remedies that the Design-Builder asswnes toward the Owner .... 

In addition, Article 11, Subparagraph 11.4, entitled Multiparty Proceeding, provides: 

The parties agree that to the extent permitted by Subcontract Docwnent 
all parties necessary to resolve a claim shall be parties to the same 
dispute resolution proceeding. To the extent disputes between the 
Design-Builder and Subcontractor involve in whole or in part disputes 
between the Design-Builder and the Owner, disputes between the 
Subcontractor and Design-Builder shall be decided by the same tribunal 
and in the same forum as disputes between the Design-Builder and the 
Owner. 

The Court finds these provisions in the subcontracts create a true and private consensual 

relationship between the Subcontractors and the Tribe. This consensual relationship, created by 

contract, is one of the two recognized exceptions in Montana in which the Tribe may exercise 

civil jurisdiction over the Subcontractors. First, under Article 3, Subparagraph 3.1 the 

Subcontractors assume the same obligations, rights, duties and remedies that Sioux Falls 

Construction assumes toward the Tribe. Secondly, under Article 11, Subparagraph 11.4, the 

Subcontractors agree that disputes between themselves and Sioux Falls Construction that involve 

disputes between Sioux Falls Construction and the Tribe are to be decided in the same court. 

Based upon the foregoing the Court finds that Subcontractors' Motions to Dismiss should 

be and are hereby denied. 

IT IS SO ORDERED. 
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Dated this 9th day of July, 2009. 

ennan 1. Marshall 
Tribal Court Judge 

FLANDREAU SANTEE SIOUX TRIBE 
FLANDREAU SANTEE SIOUX TRIBAL COURT 
I HEREBY CERTIFY THAT I HAVE CI,REFUllY 
COMPARED THE WITHIN INSTRUMENT WITH ThE 
RECORD IN MY OFFICE AND THAT IT IS A TF,,)E 
AND CORRECT COpy OF THE SAME AND ThE 
WHOLE THEREOF, AND THAT THE ABOVE: IS 
A TRUE AND CORRECT COPY OF THE. FILING 

THEREON; 

D~i~~=~"L 

B . Fi CQUFn Ll:~K ~ 
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