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DISTRICT OF SOUTH DAKOTA 
 

SOUTHERN DIVISION 
 

, INC.;  Civ. 12‐4026‐KES 
 
FOX DRYWALL & PLASTERING ) 
S AND S BUILDERS, INC.;      ) 
G&D VIKING GLASS, INC.; and     ) 
&R ROOFING H D KOTA  INC.;      H  OF SOUT A , )  FLANDREAU SANTEE SIOUX

            )  TRIBE, FLANDREAU SANTEE 
  Plaintiffs,      )  SIOUX TRIBAL COURT AND  
          )  TRIBAL JUDGE SHERMAN 
  vs.          )  MARSHALL’S MOTION TO  

DISMISS PURSUANT TO  
F.R.C.P. 12(b)1 AND 12(b)(6) 

            ) 
f SHERMAN MARSHALL, Tribal Judge o ) 

The Flandreau Santee Sioux Tribal Court  ) 

X 
of the Flandreau Santee Sioux Indian   ) 

NTEE  IOU
E  

Reservation; FLANDREAU SA S ) 
TRIBAL COURT; FLANDREAU SANTE ) 

  
SIOUX TRIBE; SIOUX FALLS      ) 
CONSTRUCTION COMPANY, a South ) 
Dakota Corporation; and GENE     ) 
ROLLINGER CONSTRUCTION, INC.;   ) 

 
 

            )
  Defendants.      )

_______________________________________________) 
 
_
 

Pursuant to Fed. R. Civ. P. 12(b)(1) and (6), Defendant Flandreau Santee Sioux 

Tribe, on behalf of the Tribe, the Flandreau Santee Sioux Tribal Court  and Tribal Judge 

Sherman Marshall, moves to dismiss the Plaintiffs’ Complaint For Declaratory And 

Injunctive Relief due to Defendant Flandreau Santee Sioux Tribe’s sovereign immunity 

from suit, and also for failure to state a claim upon which relief may be granted. 

/// 

/// 

/// 
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STATEMENT OF FACTS 
 

The facts pertaining to this matter are largely undisputed and are reasonably 

set forth in the Plaintiffs’ (hereinafter the “Subcontractors”) Complaint and Brief in 

Support of Motion for Preliminary Injunction.    

In February, 2002, Sioux Falls Construction Company entered into a “design‐

build” construction contract with the Flandreau Santee Sioux Tribe for the 

construction of a 60 room expansion of the hotel portion of the Royal River Casino & 

Hotel, near Flandreau, South Dakota.  (See Affidavit of William P. Fuller (hereinafter 

“Fuller Aff.”), filed herein, Ex. A, ¶ 4.)  Sioux Falls Construction, as a general 

contractor, subcontracted much of the work with numerous subcontractors 

including the Plaintiffs.  (Complaint, ¶ 14.)  As the Subcontractors’ allege, the Tribe 

has not entered into any specific agreements with the Subcontractors (Complaint, 

¶17)    

Construction of the expansion was defective in a number of areas.  (Fuller 

Aff., Ex. A, ¶¶ 16, 17)  Consequently, the Flandreau Santee Sioux Tribe filed suit 

against Sioux Falls Construction in the Flandreau Santee Sioux Tribal Court 

asserting claims including breach of contract, breach of warranty, deceit, bad faith 

and breach of the independent duty of habitability.  (Id.)   

The Subcontractors readily acknowledge that “[i]t is only Sioux Falls 

Construction that seeks redress against the Subcontractors . . .” through third‐party 

contribution and indemnity claims.  (Brief in Support of Motion for Preliminary 

Injunction, p. 13). The Tribe has not asserted any claims against the Subcontractors 

in the tribal court or any other court.   
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The Subcontractors’ moved to dismiss the Tribal Court action arguing that 

the Tribal Court did not have jurisdiction over them.  (Complaint, ¶ 22.)  The Tribal 

Trial Court denied the Subcontractors’ motions to dismiss concluding that the 

Subcontractors’ subcontracts with Sioux Falls Construction created consensual 

relationships with the Tribe.  (Id.)  The Subcontractors then filed a Discretionary 

Appeal with the Flandreau Santee Sioux Tribal Appellate Court.  (Complaint, ¶ 23.)  

After briefing by Sioux Falls Construction and the Subcontractors, the Tribal 

Appellate Court found insufficient evidence to support the Tribal Trial Court’s 

determination that the Subcontractors entered into a consensual relationship with 

the Tribe sufficient to sustain tribal court jurisdiction.  (Id.)  Consequently, the 

Tribal Appellate Court remanded the matter instructing the Tribal Trial Court to 

conduct an evidentiary hearing for the purpose of determining the “nature and 

extent of ‘commercial dealing’ between the parties, especially between the 

Flandreau Santee Sioux Tribe and the Subcontractors.”  (Id.) 

The Tribal Trial Court conducted the evidentiary hearing on April 29, 2010.  

After considering the evidence elicited at that hearing the Tribal Trial Court again 

denied the Subcontractors’ motion to dismiss.  (Complaint, ¶ 24.)  The 

Subcontractors then sought a second Discretionary Appeal in the Tribal Appellate 

Court.  (Complaint, ¶ 25).  After the Tribal Appellate Court heard argument on the 

Subcontractors’ Discretionary Appeal it affirmed the Tribal Trial Court’s order 

denying the Subcontractors’ motion to dismiss, and on January 12, 2012, the matter 

was remanded back to the Tribal Trial Court for an immediate trial.  (Complaint, ¶ 

26.)   
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Several months after the Tribal Appellate Court’s July 24, 2011 affirmation of 

the Tribal Trial Court, and literally on the eve of a Trial Setting Conference, the 

Subcontractors filed this action.   

ARGUMENT 
 
I. LEGAL STANDARD FOR A MOTION TO DISMISS

Where, as here, defendants move to dismiss under Fed. R. Civ. P. 12(b)(1), as 

well as on other grounds, “the court should consider the Rule 12(b)(1) challenge first 

since if it must dismiss the complaint for lack of subject matter jurisdiction, the 

accompanying defenses and objections become moot and do not need to be determined.”  

Garreaux v. U.S., 544 F.Supp.2d 885, 889 (D.S.D. 2008) (citing Bell v. Hood, 327 U.S. 

678, 682 (1946)). 

“For the court to dismiss for lack of subject matter jurisdiction under Fed. R. Civ. 

P. 12(b)(1), the complaint must be successfully challenged on its face or on the factual 

truthfulness of its averments.”  Veeder v. Omaha Tribe of Nebraska, 864 F. Supp. 889, 

893-94 (N.D. Iowa 1994) (citing Titus v. Sullivan, 4 F.3d 590, 593 (8th Cir. 1993)).  But 

“[j]urisdictional issues, whether they involve questions of law or fact, are for the court to 

decide.”  Osborn v. U.S., 918 F.2d 724, 729 (8th Cir. 1990).  “[N]o presumptiveness or 

truthfulness attaches to the plaintiff’s allegations, and the existence of disputed material 

facts will not preclude the trial court from evaluating for itself the merits of the 

jurisdictional claims.”  Id. at 730.   

“When considering a Rule 12(b)(6) motion to dismiss for failure to state a claim 

upon which relief can be granted the district court must accept the allegations of the 

complaint as true and must construe them liberally in plaintiff’s favor.”  Garreaux, 544 
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F.Supp.2d at 890 (citing Booker v. City of St. Louis, 309 F.3d 464, 467 (8th Cir. 2002)).  

“Dismissal under Rule 12(b)(6) is appropriate only when it appears beyond doubt that 

plaintiffs can prove no set of facts in support of their claim which would entitle them to 

relief.”  Id. (citing Parnes v. Gateway 2000, Inc., 122 F.3d 539, 546 (8th Cir. 1997)). 

II. THIS SUIT MUST BE DISMISSED BECAUSE THE TRIBAL 
PARTIES ARE IMMUNE FROM SUIT 

 
1. The Tribal Parties Enjoy Sovereign Immunity From Suit 

Indian tribes are domestic dependent nations that enjoy all attributes of 

sovereignty not divested by Congress.  Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc., 523 U.S. 751, 754 (1998); Santa Clara Pueblo v. Martinez, 436 U.S. 

49, 55 (1978).  As sovereigns, federally recognized Indian tribes possess sovereign 

immunity from suit.  Kiowa Tribe, 523 U.S. at 754.  An Indian tribe’s immunity extends 

to subdivisions of the Tribe, and bars suits arising out of an Indian tribe’s commercial and 

business activities.  Id.  The inherent suit immunity of Indian tribes is settled law that is 

not subject to diminishment by courts due to the facts or equities of a particular case or 

simply because it may seem distasteful.  See Kiowa Tribe, 523 U.S. at 754-60. 

An Indian tribe’s sovereign immunity can be overcome in two ways:  (1) 

Congress, having plenary power over Indian affairs, may abrogate tribal immunity; and 

(2) an Indian tribe may voluntarily waive immunity.  Id. at 754 (citing Three Affiliated 

Tribes of Fort Berthold Reservation v. Wold Engineering, 476 U.S. 877, 890 (1986);  

Santa Clara Pueblo, 436 U.S. at 58;  U.S. v. United States Fidelity & Guaranty Co., 309 

U.S. 506, 512 (1940)).  However, in either case, waivers of immunity may not be implied 

but instead must be expressed with unequivocal clarity.  Santa Clara Pueblo, 436 U.S. at 

58.  Moreover, because a waiver of immunity is entirely voluntary, any limitations or 
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conditions an Indian tribe places on a waiver must be satisfied.  Missouri River Servs. v. 

Omaha Tribe of Nebraska, 267 F.3d 848, 852 (8th Cir. 2001).  If even a seemingly minor 

condition or limitation is not satisfied, the waiver is ineffective.  Multimedia Games, Inc. 

v. WLCG Acquisition Corp., 214 F.Supp.2d 1131, 1139 (N.D. Okla. 2001) (citing Ute 

Distrib. Corp. v. Ute Indian Tribe, 149 F.3d 136 (10th Cir. 1998)). 

2. The Tribe’s Immunity From Suit Has Not Been Waived 

The Subcontractors’ Complaint does not address the issue of sovereign immunity.  

The only allegations in the Complaint pertaining directly to the Tribe are: (1) the Tribe is 

a federally-recognized tribe with its offices located in Flandreau, South Dakota 

(Complaint, ¶8); (2) Sioux Falls Construction entered into a contract with the Tribe 

(Complaint, ¶ 13); and (3) the Tribe was not a party to contracts between Sioux Falls 

Construction and the subcontractors (Complaint, ¶17).  The Subcontractors, however, do 

not allege that the Tribe has waived its immunity to this or any other action by them.   

a. The Subcontractors’ Complaint acknowledges there is no 
contractual waiver of immunity.   

 
As indicated immediately above, paragraph 17 of the Subcontractors’ Complaint 

confirms that the Tribe was not a party to any of the contracts involving the 

Subcontractors.  This has important ramifications for this Court’s jurisdiction.  And, as 

they allege in paragraph 19 of their Complaint [t]he subcontracts provided that ‘[n]othing 

in this Agreement shall be construed to create a contractual relationship between persons 

or entities other than the Design-Builder and Subcontractor.’” (Complaint, ¶ 19, Ex. B, 

Affidavit of William P. Fuller.)  Thus, any dispute resolution provision in the subcontract 

does not, and cannot, apply to the Tribe.   
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Likewise, the Subcontractors were not parties to the Tribe’s contract with Sioux 

Falls Construction.  Therefore, any potential wavier of immunity in that contract cannot 

provide the Subcontractors with a basis for claiming that the Tribe has waived its 

immunity to claims brought by them, and which arise out of entirely different contracts.  

Consequently, because the Tribe has not expressly waived its immunity through contract, 

or otherwise agreed to any dispute resolution process vis-à-vis the Subcontractors there 

simply is no basis on which the Subcontractors can claim that this Court can properly 

exercise jurisdiction over the Tribe here.   

b. The Tribe’s Suit Against Sioux Falls Construction Does Not 
Constitute a Waiver in Favor of the Subcontractors. 

 
Just as the Tribe’s contract with Sioux Falls Construction does not grant a waiver 

of immunity to the Subcontractors, the Subcontractors cannot assert a waiver based on 

the Tribe’s lawsuit against Sioux Falls Construction.  The law on this issue is settled.  As 

the Eighth Circuit has instructed:  “When tribe brings a lawsuit, it does not waive 

immunity for counterclaims, except for matters asserted in recoupment. Rosebud Sioux 

Tribe v. Val-U Const. Co. of South Dakota, 50 F.3d 560, 562 (8th Cir. 1995)(internal 

citations omitted.)  Recoupment, the Eighth Circuit explained, “is a defensive action that 

operates to diminish the plaintiff’s recovery rather than to assert affirmative relief.”  

Rosebud Sioux Tribe, 50 F.3d at 562 (internal citations omitted.)   

As Subcontractors openly acknowledge, to date, the Tribe has not brought any 

lawsuit against them and such a lawsuit is not the basis of the Subcontractors request for 

relief against the Tribe.  Instead, in this instance the Subcontractors seek affirmative 

relief against the Tribe based solely on the Tribe’s legal action against Sioux Falls 

Construction.  However, Rosebud Sioux Tribe confirms that the course of action the 
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Subcontractors pursues here is inappropriate and the relief they seek against the Tribe is 

barred by the doctrine of tribal sovereign immunity.   

c. Tribal Immunity Extends to the Tribal Court and to Tribal 
Judges.  

As noted above, Indian tribes are immune from suit.  That immunity extends to 

tribal agencies and instrumentalities, as well as to tribal officers of the tribe operating 

within the scope of their authority.  See Santa Clara Pueblo, supra, 436 U.S. 49, 71-72; 

see also Fletcher v. U.S., 116 F.3d 1315, 1324 (10th Cir. 1997) (tribal defendants are 

entitled to sovereign immunity in official capacity claims.)  This includes tribal courts 

and tribal judges.  See Moss v. Bossman, 2009 WL 891867, *4 (D.S.D. 2009) 

(acknowledging that whether to exercise jurisdiction over a tribal court depends in part 

on “observance of tribal sovereign immunity.”  See also, Melby v. Grand Portage Band 

of Chippewa Indians, 1998 WL 1769706, *3 (D. Minn. 1998) (acknowledging that tribal 

courts – as tribal entities – are immune from suit.) 

From a practical standpoint, the immunity of a tribal court is only logical.  As 

with any court, a tribal court is not an advocate in the actions presented to it.  Rather, the 

tribal court oversees those actions as a neutral and impartial arbiter of justice.  Any 

decision of a tribal court necessarily stands on its own and will be upheld or overturned 

based on a review of the facts and the law applied by the court.  However, just as it is not 

for this Court to defend any decision that may be appealed to the Eight Circuit or beyond, 

it is not for the tribal court to actively defend its decisions that may come under challenge 

by tribal court litigants.  Instead, the defense of a tribal court decision is more properly 

pursued by the party seeking to uphold the challenged tribal court decision.  If this were 

not the case, tribal courts would necessarily become advocates in relation to every order 
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or decision challenged by anyone appearing before the court.  Not only would this 

destroy the ability of tribal courts to maintain any appearance of impartiality, but it would 

also cause such a strain on the court’s resources that it could conceivable destroy its 

ability to function.  Fortunately, the doctrine of tribal sovereign immunity protects tribal 

courts from being forced into this position.   

III. CLAIMS AGAINST THE TRIBAL COURT JUDGE ARE BARRED
BY JUDICIAL IMMUITY.  

The Eighth Circuit unequivocally recognizes that “a tribal court judge is entitled 

to the same absolute judicial immunity that shields state and federal court judges.”  Penn 

v. U.S., 335 F.3d 786, 789 (8th Cir. 2003).  Thus, a tribal court judge “is entitled to 

absolute immunity for all judicial actions that are not ‘taken in a complete absence of all 

jurisdiction.” Penn, 335 F.3d at 789 (internal citations and quotations omitted.)  

Moreover, the simple fact that a party is challenging a jurisdictional determination of a 

tribal court does not strip that court of immunity.  Id.  As the Penn Court noted: “If that 

were the case, every appellate invalidation of an order based upon lack of jurisdiction 

would expose the trial judge to a suit for damages. Id. 

It is widely recognized that tribal courts – like every court – have jurisdiction to 

determine their own jurisdiction.  Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 15-16 

(1987).  And, in fact, under the doctrine of exhaustion, litigants are required to submit 

their jurisdictional challenges to the tribal court in the first instance.  Iowa Mutual Ins. 

Co., 480 U.S. at 16.  That is precisely what happened here.  The Subcontractors filed a 

motion to dismiss based on lack of jurisdiction, asserting that they did not have a 

sufficiently close and consensual relationship with the Tribe to allow the Tribe’s courts to 

exercise jurisdiction over them.  The Tribal Court Judge, exercising his jurisdiction to 
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determine his jurisdiction considered the Subcontractors’ arguments and the evidence 

related to their relationship with the Tribe ultimately determining that the relationship 

was sufficient to sustain its exercise of jurisdiction.  This action is entirely consistent with 

the Tribal Court’s rights and obligations and cannot, in any way, be claimed to fall within 

an area where the tribal court has a complete absence of jurisdiction.  Consequently, as 

recognized by the Eighth Circuit the Tribal Court Judge enjoys absolute immunity to this 

action.   

IV. THIS SUIT MUST BE DISMISSED BECAUSE THE COMPLAINT
FAILS TO STATE A CLAIM AGAINST THE TRIBE ON WHICH 
RELIEF MAY BE GRANTED.   

In their complaint, Subcontractors make three prayers for relief.1  Despite naming 

the Tribe as a defendant in the action, however, the Subcontractors fail to state any 

prayers for relief which affect the Tribe’s interests.  Therefore, even accepting all of the 

allegations in Subcontractors’ complaint as true, the complaint fails to state a claim 

against the Tribe on which relief can be granted.  By definition, such a scenario warrants 

dismissal of Subcontractors’ complaint against the Tribe under Fed. R. Civ. P. 12(b)(6). 

1. The Tribe Did Not Bring A Third-Party Indemnity Or 
Contribution Action Against Subcontractors In Tribal Court, Nor 
May It Do So In The Future 

 
Subcontractors’ first prayer for relief is that this Court “enter a preliminary and 

permanent injunction prohibiting any defendant from further prosecuting Defendant 

Sioux Falls Construction’s third-party indemnity and contribution actions against 

 
1 Subcontractors’ complaint requests that:  (1) The Court enter a preliminary and permanent injunction 
prohibiting any defendant from further prosecuting Defendant Sioux Falls Construction’s third-party 
indemnity and contribution actions against Subcontractors in Flandreau Santee Sioux Tribe Court;  (2) The 
Court enter a declaratory judgment that Defendant Flandreau Santee Sioux Tribal Court has no subject 
matter jurisdiction over Defendant Sioux Falls Construction’s indemnity and contribution claims against 
Subcontractors; and  (3) The Court grant such order and further relief as may be proper. 
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Subcontractors allege, the Trib

                                                       

Plaintiffs in Flandreau Santee Sioux Tribe Court[.]”  (emphasis added).  This prayer for 

relief fails to state a claim against the Tribe for two reasons. 

First, as a simple matter of semantics it is not possible to enjoin the Tribe from 

“further prosecuting” claims the Tribe has not prosecuted in the first instance.2  As the 

Subcontractors’ Complaint makes clear, the Tribe has not pursued any claims against the 

Subcontractors in any court.  Rather, Tribe has directed its claims solely against Sioux 

Falls Construction.   It was Sioux Falls Construction, not the Tribe, which joined the 

Subcontractors in an effort to prosecute its contractual indemnification and contribution 

claims.  And although it is undeniably related to the Tribe’s action against Sioux Falls 

Construction, the indemnity and contribution action is a separate action entirely—one 

that does not involve the Tribe or even require the Tribe’s participation.  

Second, the Tribe does not have standing to prosecute Sioux Falls Construction’s 

indemnity and contribution claims.  Sioux Falls Construction’s tribal court claims against 

the Subcontractors arise out of specific provisions of the subcontracts.  For instance, 

Sioux Falls Construction’s complaint alleged that each of the Subcontractors entered into 

“valid and enforceable” subcontracts with Sioux Falls Construction for work relating to 

the Royal River Casino.  (See Fuller Aff., Ex. C, ¶¶ 8,18,23, 28).  The Sioux Falls 

Construction Complaint also alleges that each of the subcontracts included express terms 

requiring the individual subcontractors to “defend, indemnify and hold harmless” Sioux 

Falls Construction “from all claims . . . that may arise from the from the performance of 

the subcontract work . . .” (See Fuller Aff., Ex. C, ¶¶ 9, 19, 24, 29.)  However, as the 

e was not a party to these subcontracts.   

 
2 The face of Subcontractors’ complaint acknowledges that the Tribal Court action against them was 
brought by Sioux Falls Construction for indemnity and contribution.  Pl’s Compl. § 21. 
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Additionally, because the Tribe has not, and cannot, incur any liability as a result 

of the damages it suffered due to the Subcontractors’ defective work, it simply does as a 

matter law have indemnification or contribution claims against the Subcontractors.  As 

the South Dakota Supreme Court provided in Degen v. Baymen, 200 N.W.2d 134, 136 

(S.D. 1972): contribution and indemnity are equitable remedies that provide for 

restitution to a defendant that has unjustifiably shouldered liability that should be shared 

by and spread among others that are actually responsible for the harm.  As the Degen 

Court made clear, however, contribution and indemnity are principles that relate to the 

relative liability of defendants or wrongdoers.  They are not principles that are generally 

applicable or available to the party that was actually injured who instead seeks its actual 

damages.  Degen, 200 N.W.2d at 136.   

Here, the Tribe is the injured party.  Among all of the parties to this action, it is 

only the Tribe that has no liability.  The Tribe has damages and it has sought to recover 

those damages against Sioux Falls Construction.  Indemnity and contribution only come 

into play between Sioux Falls Construction and the Subcontractors.  And while the total 

amount of liability to be apportioned among those parties will ultimately arise from any 

judgment the Tribe recovers against Sioux Falls Construction, how liability is 

apportioned between those parties is not of critical importance to the Tribe.  Indeed, even 

if it were determined that liability to the Tribe should be borne solely by Sioux Falls 

Construction or a single Subcontractor, the Tribe can be made whole.   

In any event, because the Tribe is the actual injured party contribution and 

indemnification claims are simply not available to it.  And as a consequence there is basis 

for an injunction prohibiting the Tribe from pursuing such claims. 
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Falls Construction’s indemnity

                                                       

2. Whether The Tribal Court Has Jurisdiction Over Sioux Falls 
Construction’s Indemnity And Contribution Claims Against 
Subcontractors Does Not Implicate The Tribe. 

 
Subcontractors’ second prayer for relief is that this Court “enters a declaratory 

judgment that Defendant Flandreau Santee Sioux Tribal Court has no subject matter 

jurisdiction over Defendant Sioux Falls Construction’s indemnity and contribution claims 

against Plaintiffs.” 

The second prayer for relief does not implicate the Tribe.  The Subcontractors 

pray for relief against the Tribal Court.3  Moreover, Subcontractors’ suit arises from 

claims asserted against it by Sioux Falls Construction.  The Tribe has not invoked the 

Tribal Court’s jurisdiction over the Subcontractors.  Therefore, it is clear that this Court’s 

entry of declaratory judgment regarding the jurisdiction of the Tribal Court over Sioux 

 and contribution claims does not implicate the Tribe. 

 
3 It is worth noting that despite naming the Tribal Court as a defendant, Subcontractors’ claim does not 
implicate the Tribal Court as an entity.  Rather, much like appellate procedure in jurisdictions such as 
California, the trial court is a named defendant in an appeal as a formality.  But to the extent the Tribal 
Court’s exercise of jurisdiction is challenged, its opinion stands on its own.  Whether the Tribal Court’s 
exercise of jurisdiction was lawful is a matter of federal law, and Sioux Falls Construction’s interest in this 
matter is sufficient to advocate Tribal Court jurisdiction.  Therefore, Sioux Falls Construction is the real 
party in interest, and the rights of the Tribal Court are not implicated in this suit, either. 
 
Additionally, requiring the Tribal Court to defend its decision in this Court would run afoul of judicial 
ethics.  Pursuant to Canon 3, subsection (A)(6), of the Code of Conduct For United States Judges, “A judge 
should not make public comments on the merits of a matter pending or impending in any court.”  Such 
prohibition is consistent with the Code of Conduct for United States Judges, which is to maintain the 
“essential independence of judges in making judicial decisions.”  Canon 2 of the Code of Conduct For 
United States Judges.  It would surely violate any code of judicial ethics to mandate that a judge advocate 
on behalf of one or more parties to a proceeding pending in his court.  Therefore, only Sioux Falls 
Construction is a proper defendant in this matter. 
 
Also meriting discussion here is Subcontractors’ naming of the Tribal Court Judge, Sherman Marshall, as a 
defendant in this matter.  Specifically, the complaint names as defendant Sherman Marshall, Tribal Judge 
of the Flandreau Santee Sioux Tribal Court, of the Flandreau Santee Sioux Reservation.  However, tribal 
judges are cloaked with sovereign immunity when acting within the scope of their authority.  U.S. v. 
Yakima Tribal Court, 806 F.2d 853, 861 (9th Cir. 1986) (citing Hardin v. White Mountain Apache Tribe, 
779 F.2d 476, 479-80 (9th Cir. 1985)).  And pursuant to Yakima, a tribal judge is only amenable to suit 
where the United States is plaintiff.  Id.  In this case, it is clear both that (1) Sherman Marshall was acting 
within the scope of his official duties when he found Tribal Court jurisdiction over the Subcontractors and 
(2) the United States is not a plaintiff in this case.  Therefore, under federal law Sherman Marshall is not 
amenable to suit, and he is improperly named as a defendant in this matter. 
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Based on the foregoing, the Subcontractors’ second prayer for relief fails to a state 

a claim against the Tribe upon which relief can be granted and must be dismissed 

pursuant to Fed. R. Civ. P. 12(b)(6). 

 
h
    FREDERICKS PEEBLES & MORGAN LLP 

Dated t is 27th day of March, 2012 
 
 
 
      /s/ Michael A. Robinson         
      Michael A. Robinson, Esq.  
      (Admission Pro Hac Vice) 
     
     

Gregory M. Narvaez, Esq. 
(Admission Pro Hac Vice) 

0  
‐4270 

2020 L Street, Suite 25
Sacramento, CA 95811

 
Phone: 916‐441‐2700 
Fax:  916‐441‐2067     
E‐mail: mrobinson@ndnlaw.com 
E‐mail: gnarveaz@ndnlaw.com 
ATTORNEY FOR DEFENDANTS 
landreau Santee Sioux Tribe and  
landreau Santee Sioux Tribal Court 
F
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/s/ Tracey Zephier       
Tracey Zephier, Esq.  
2040 W. Main Street, Su

 
ite 110 

Rapid City, SD 57702
Phone:  605‐791‐1515 
Fax:  605‐791‐1915 
Email:  tzephier@ndnlaw.com 
ATTORNEY FOR DEFENDANTS 
Flandreau Santee Sioux Tribe and  
Flandreau Santee Sioux Tribal Court  
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