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·F.S.S.T. 
FILED 

~7 2011 

IN THE FLANDREAU SANTEE SIOUX RiBi'tKM~ PEALS 
FLANDREAU, SOU 

FLANDREAU SANTEE SIOUX TRIBE, ) 
Plaintiff/Appellee ) 

v. ) 
SIOUX FALLS CONSTRUCTION ) 
COMPANY, ) 

DefendantlThird Party PlaintiffJ ) 
Appellee ) MEMORANDUM OPINION 

v. ) AND ORDER 
FOX DRYWALL AND PLASTERING, ) 
INC.; SAND S BUILDERS, INC.; ) 
G&D VIKING GLASS, INC.; H&R ) 
ROOFING OF SOUTH DAKOTA, INC. ) 

Third Party Defendants/Appellants) 

----------------------------~)-----------------------------------
Per Curiam (Chief Justice Patrick Lee, Associate Justices B.1. Jones and Frank Pommersheim) 

I. Introduction 

Sioux Falls Construction Company, defendant/third party plaintiff/appellee, entered into 

a contract with the plaintiff/appellee, Flandreau Santee Sioux Tribe, to serve as the general 

contractor and build an addition to the Tribe's Royal River Casino and Motel. Sioux Falls 

Construction entered into subcontracts with the four named third party defendants/appellants.' 

At the conclusion of the project in March 2008, the Flandreau Santee Sioux Tribe, 

plaintiff/appellee, brought suit against Sioux Falls Construction in the Flandreau Santee Sioux 

Tribal Court alleging breach of contract, breach of warranty, deceit, and bad faith. 

Sioux Falls Construction subsequently filed third party indemnity and contribution 

actions against all the subcontractors as third party defendants in the lawsuit brought by the 

Tribe. The subcontractors - as a single entity - filed a motion to dismiss for lack of subject 

matter jurisdiction. That motion was denied by Judge Sherman Marshall and an intermediate 

appeal was filed with this Court. 

! The fifth subcontractor, Gene Pollinger Construction, Inc., is not a party to this appeal. 
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This Court considered the appeal - including oral argument - and filed its opinion and 

order on October 2, 2009 reversing and remanding the case for a more complete evidentiary 

hearing. On remand, Judge Marshall held the evidentiary hearing, received more evidence and 

again, in a thoughtful, well-written opinion, denied the motion to dismiss. 

A timely request for (another) intermediate appeal was granted by this Court. Oral 

argument was heard on May 23, 2011. All three parties - the Tribe, Sioux Falls Construction, 

and the (four) subcontractors - appeared and participated in oral argument. 

II. Issue 

The sole issue before this court, as it was in the previous intermediate appeal, is whether 

the Tribal court has subject matter jurisdiction over the dispute between the major contractor, 

Sioux Falls Construction Company, and the various subcontractors. 

III. Discussion 

A. Background and Textual Analysis 

As agreed by all the parties to this lawsuit, there is no Supreme Court (or lower federal or 

tribal court) decision directly on point and thus the case is one of first impression in both federal 

and tribal jurisprudence. While all the parties acknowledge that 'pathmarking,2case of Montana 

v. United States, 450 U.S. 544 (1981), provides the relevant analytical framework for deciding 

the jurisdictional issue, it is necessary to fully understand the factual and contractual particulars 

before proceeding to matters of application. 

As this court noted in its previous opinion, it is necessary for the "trial court to develop a 

complete a record as possible relative to the identity of the parties, the legal classification of the 

relevant landscape, and the nature of its interaction between the pertinent parties." (Slip Opinion 

at 3). Based on the evidence presented before Judge Marshall at the remand hearing, a number 

2 Strait v. A-I Contractors, 520 U.S. 438,445 (1997). 
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of salient facts have emerged. These include the following: the building project took place solely 

on trust land located within the exterior boundaries of the Reservation. The owner of the project 

- the casino and motel- is the Flandreau Santee Sioux Tribe. The major contractor, Sioux Falls 

Construction, is a non-Indian corporation organized under the state laws of South Dakota and 

located less than 40 miles away from the reservation. All the subcontractors are non-Indian 

corporations organized under South Dakota state law and located, like Sioux Falls Construction, 

in close proximity to the Flandreau Santee Sioux Reservation. 

As to the particular knowledge of the subcontractors, Judge Marshall found that: 

Representatives from each of the subcontractors were called to testify. Each 
representative testified that they signed the subcontract and agreed to its terms and 
conditions and argued to be bound by its provisions. Each representative testified 
that they knew that the project was construction work on the casino and noted 
that they knew was owned by the Tribe. Each representative knew that the work 
to be performed was on land owned by the Tribe. (Slip Opinion at 2 (emphasis 
added)) 

Weekly project meetings were also held on the project site. In sum, this project did not 

simply involve several non-Indian corporations performing work for another non-Indian 

corporation. Such a narrow and formal reading of the facts blurs the more basic reality of a 

significant commercial (building) project occurring on trust land within the reservation and 

involving three interlocking parties, namely the Tribe, as owner of the project, Sioux Falls 

Construction, as the major contractor on the project, and the various subcontractors. Without all 

three (knowing) participants, this construction project for the addition to the Tribe's Royal River 

Casino and Motel simply does not occur. 

This common sense approach to the facts is verified by the subcontracts3 themselves. 

The subcontracts - which are not signed by the Tribe nevertheless include several key 

3 All five subcontracts are identical form contracts used in the commercial construction business. 
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provisions that expressly reflect the tri-partite nature of this construction undertaking. Judge 

Marshall specifically enumerated the following provisions in his opinion: 

Article 2.3 provides "[t]he Subcontract Documents include this Agreement [and] 
the Owner-Design-Builder agreement ..." Article 3.1 provides that the 
Subcontractors assume toward the Design-Builder all the same obligations, rights, 
duties, and remedies that the Design-Builder assumes toward the Owner. Article 
3.2 required the Subcontractors to initiate claims against the Owner for like 
claims by the Design-Builder. Article 8.3.1 provides "[u]pon acceptance of the 
Subcontract Work by the Owner ... [and evidence of fulfillment of the 
subcontract] the Design-Builder shall incorporate the Subcontractor's application 
for final payment. ..." Article 11.4 requires that disputes between Design
Builder and Subcontractors that involve disputes between the Design-Builder and 
Owner shall be decided in the same forum. Article 12.1 provides "[t]his 
agreement shall be governed by the law in effect at the location of the project." 
(Appendix of Appellant's Brief at pp. 3-4). 

These provisions, individually and collectively, indicate the pervasive presence and 

reliance on the interlocking rights and responsibilities of all three parties. Article 2.3 

incorporates the master agreement between the owner (Flandreau Santee Sioux Tribe) and the 

Design-Builder (Sioux Falls Construction), Article 3.1 describes the 'obligations, rights, duties, 

and remedies' of the subcontractors to the Design-Builder as identical to those of the Design-

Builder owed to the Owner, Article 3.2 requires the Subcontractors to use their best efforts to 

hire local workers, i.e. tribal members,4 Articles 5 and 10 permit the subcontractors to initiate 

claims against the Owner for like claims by the Design-Builder. Given that the Tribe may only 

be sued in Tribal court for activity occurring on Tribal trust land, any action by either the 

Design-Builder or subcontractor could only be brought in Tribal court. 5 

As argued by the appellants, there is the likelihood of a totally counterintuitive, if not 

bizarre, situation. That situation being while the subcontractors may only sue the Owner-Tribe in 

4 This is often a Tribal regulatory matter that is referred to by the acronym TERO (Tribal Employment Rights 
Ordinance). 

5 See e.g. NELL JESSUP NEWTON, ED., COHEN'S HANDBOOK OF FEDERAL INDIAN LAW §§ 7.02-7.03 (2005 ed.). 
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tribal court, the Owner-Tribe could not sue the subcontractors in tribal court,6 or that while the 

Design-Builder, Sioux Falls Construction, could only sue the Owner-Tribe in tribal court, it 

could not sue the subcontractors in tribal court. This seems, to use Justice Scalia's phrase, 

'nonsense upon stilts.' 7 

In essence, the appellant subcontractors assert that this is the quagmire of federal Indian 

law and it cannot be avoided by a 'forum selection clause' that confers subject matter jurisdiction 

that does not otherwise exist. While such an assertion is the most basic of black letter truism,8 it 

is a truism that is not at issue in this case. 

This case is not about forum selection clauses, but whether there are sufficient 

"consensual relationships with the tribe or its members, through commercial dealings, contracts, 

leases or other arrangements,,9 to support tribal court (adjudicatory) jurisdiction. In this 

analytical rubric, a forum selection clause is not an assertion of law, but alact - indeed only one 

of many - that is evidence of "consensual relationships" established through "commercial 

leasing ... or other arrangements." 

B. Montana v. United States: 10 Background and Application 

It is absolutely dead on, that in matters of tribal court jurisdiction (especially involving 

non-Indians) the application of the now classic Montana proviso is the most significant 

analytical necessity required by the Supreme Court. The proviso reads: 

6 Presumably, according to appellants, because there would be no consensual agreement between them and the Tribe 

adequate enough to satisfy the Montana test. 

1 Sosa v. Alvarez-Machain, 542 U.S. 692, 743 (2004): 


In Benthamite terms, creating a federal command (federal common law) out of 'international 
norms,' and then constructing a cause of action to enforce that command through the purely 
jurisdictional grant of the ATS, is nonsense upon stilts." 

8 See e.g. Ark. Blue Cross & Blue Shield v. Little Rock Cardiology Clinic, 551 F.3d 812, 816 (8th Cir. 2009) ("It is a 
verity that federal courts are courts of limited jurisdiction. Parties many not enlarge that jurisdiction by waiver or 
consent."); Seymour v. Colville Confederated Tribes, 3 CTCR 40,6 CCAR 5, , 39 (Colville Confederated Tribal 
Court 2001) ("As a general rule, consent to jurisdiction cannot defeat lack of subject matter jurisdiction.") 
9450 U.S. 545, 565 (1981). 
10 450 U.S. 545 (1981). 
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To be sure, Indian tribes retain inherent sovereign power to exercise some forms 
of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee 
lands. A tribe may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships with the tribe or its 
members, through commercial dealing, contracts, leases, or other arrangements. 
Williams v. Lee, supra, at 223; Morris v. Hitchcock, 194 U.S. 384; Buster v. 
Wright, 135 F. 947, 950 (CAS); see Washington v. Confederated Tribes of 
Colville Indian Reservation, 447 U.S. 134, 152-54. A tribe may also retain 
inherent power to exercise civil authority over the conduct of non-Indians on fee 
lands within its reservation when that conduct threatens or has some direct effect 
on the political integrity, the economic security, or the health or welfare of the 
tribe. See Fisher v. District Court, 424 U.S. 382, 386; Williams v. Lee, supra, at 
220; Montana Catholic Missions v. Missoula County, 200 U.S. 118, 128-129; 
Thomas v. Gay, 169 U.S. 264, 273). Montana at 565-66. 

This axiom of federal Indian law was specifically noted by this Court in our earlier decision in 

this case: 

This [Montana] test has remained at the core ofjurisdictional analysis in Indian 
law. Twenty-five years of subsequent Supreme Court adjudication in this area 
has, unfortunately, proved rather unilluminating. Every significant case - Strait v. 
A-l Contractors, 520 U.S. 438 (1997); Nevada v. Hicks, 538 U.S. 353 (2001); 
Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001); and most recently Plains 
Commerce Bank v. Long Family Land and Cattle Company, Inc., 128 S.Ct. 2709 
(2008) - appears to turn on the unique mix in each case of the nature of the parties 
- i. e., whether Indian or non-Indian, the nature of the land involved, whether on 
trust or non-trust land, and the nature of contact between the parties involved. No 
reliable rule has emerged from the intense, case specific jurisprudence ofthe 
Supreme Court. This Court nevertheless distills from relevant precedent an 
analytical rubric that requires the trial court to develop a complete record as 
possible relative to the identity of the parties, the legal classification of the 
relevant landscape, and the nature of interaction between the pertinent parties. 
(Slip Opinion at 3). 

Before proceeding to the actual analysis, a broad review and restatement ofMontana is 

particularly instructive and helpful in the instant case. Montana is essentially a tribal regulatory 

case in which the Supreme Court held that the Crow Tribe had complete regulatory authority 

over all individuals - Indians and non-Indians - in the context of hunting or fishing on trust land 

within the reservation. Specifically, the Court stated: 

6 


Case 4:12-cv-04026-KES   Document 9-9    Filed 02/14/12   Page 7 of 12 PageID #: 158



The Court of Appeals held that the Tribe may prohibit nonmembers from hunting 
or fishing on land belonging to the Tribe or held by the United States in trust for 
the Tribe, 605 F.2d, at 1165-66, and with this holding we can readily agree. We 
also agree with the Court of Appeals that if the Tribe permits non-members to fish 
or hunt, it may condition them entirely by changing a fee or establishing bag and 
release limits. Montana at 557. 

The language clearly stands for the proposition that tribes have the regulatory authority 

to determine the terms and conditions on which non-members may enter onto tribal lands to 

engage in various activities. This observation is relevant to the case at bar in that it clearly 

authorizes the Flandreau Santee Sioux Tribe to set the terms and conditions for contractors and 

subcontractors who perform commercial (construction) work for the Tribe on trust land within 

the Reservation. 

Although it appears from the record in this case that the Tribe has enacted no formal 

regulations in the commercial (construction) arena, all the evidence presented, including the 

express position asserted by the Tribe in its brief, II is that the Tribe expected all legal matters 

relative to this three way commercial endeavor to be settled in Tribal court. Such a position is 

commonsensical as a matter of law and policy relative to fairness, efficiency, and the orderly 

administration of justice. Anything to the contrary would seem so extraordinary and 

confounding as to require an express regulation or agreement that the Tribe disclaimed 

jurisdiction. 

In fact, the subcontracts themselves support the Tribe's position. For example, the 

subcontracts directly incorporate and reference the Owner (Tribe) - Designer/Builder (Sioux 

Falls Construction)agreement, Article 2.3; directly reference subcontractor liability to the Owner 

(Tribe) "for all loss, cost, and expense attributable to any acts of commission or omission of the 

subcontractors," Article 3.29; and most significantly, provide that the subcontractors shall 

II Flandreau Santee Sioux Tribe's Brief at 8-19. 
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suspend or terminate work immediately upon the Owner's (Tribe's) instruction, Articles 10.3 and 

10.4. These last provisions are most significant in that they expressly recognize the ability of the 

Owner/Tribe to regulate the subcontractors and order them to immediately suspend or terminate 

work. This is case specific Tribal regulatory authority of the highest order. 

To put it another way, it is fair to say that Montana creates a rule in favor of tribal 

jurisdiction in all matters that occur on trust land and directly involve the Tribe and a (rebuttable) 

presumption that disfavors tribal jurisdiction over matters occurring on non-trust land and in 

which the Tribe is not directly involved. See e.g. Strate v. A-J Contractors, 520 U.S. 438 (1997), 

Nevada v. Hicks, 533 U.S. 353 (2001), and Atkinson Trading Company v. Shirley, 532 U.S. 645 

(2001), and most recently Plains Commerce Bank v. Long Family land and Cattle Company, 

Inc., 554 U.s. 316 (2008). While all of these cases held against tribal jurisdiction, none of them 

occurred on tribal trust land (except Nevada v. Hicks) and none of them directly involved the 

tribe as a party. 

Strait involved a tort action that took place on a state highway running through the Fort 

Berthold Reservation in which the Tribe was a 'stranger' to the accident between the plaintiff 

and defendant non-Indians. 12 This is not the case at bar. Hicks expanded the fee land analysis of 

Montana to include trust, indeed all, land within the reservation, 13 but expressly noted that its 

holding was "limited to the question of tribal-court jurisdiction over state officers enforcing 

states laws.,,14 This is not the case at bar. Atkinson involved a Navajo Tribe occupancy tax 

applied to non-Indians staying in a non-Indian owned motel located on fee land within the 

Reservation. ls This is not the case at bar. Plains Commerce Bank involved the sale of fee land 

12 Strate at 457. 

13 Hicks at 360. 

14 ld. at n.2, 358 ("We leave open the question of tribal-court jurisdiction over nonmember defendants in general.") 

15 Atkinson at 64&-49. 
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within the reservation between two non-Indians. 16 This is not the case at bar. Tribal 

jurisdictional interest is at its highest when an event takes place on trust land and directly 

involves the Tribe. This is the core of Montana and this is the case at bar. 

While not cited by any of the parties, the most relevant decision to the case at bar is 

Williams v. Lee, 358 U.S. 217 (1959) which expressly held that in a dispute between a non-

Indian store owner and a Navajo customer state court jurisdiction was inappropriate. This is very 

analogous to the case at bar as the appellant subcontractors assert that state court is the 

appropriate forum for a commercial building dispute that occurred on Tribal trust land in which 

the Tribe is the owner of the project. While it is true that a narrow part of the particular dispute 

in the instant case involves a non-Indian designlbuilder and its non-Indian subcontractors, the 

lawsuit as a whole involves the Flandreau Santee Sioux Tribe as plaintiff and Sioux Falls 

Construction as a defendant and the subcontractors as third-party defendants. 

Williams v. Lee held that state jurisdiction was inappropriate when an Indian was a 

defendant even if the dispute did not take place on trust land. As discussed supra at pp. 3-4, the 

instant case has even more facts that point to tribal jurisdiction. These elements taken as whole 

fully meet the Williams test that: 

There can be no doubt that to allow the exercise of state jurisdiction here would 
undermine the authority of tribal courts over Reservation affairs and hence would 
infringe on the right of Indians to govern themselves. It is immaterial that 
respondent is not an Indian. Williams at 223. 

As a result, this case it likely should be disposed of on non-Montana grounds. Given the 

vagaries of modern Indian law involving non-Indians, this, unfortunately, seems quite unlikely. 

16 Plains Commerce Bank at 320 
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This more complete consideration of Montana and Williams v. Lee serves to inform and 

guide a more reliable application of the crucial test articulated in the well-known Montana 

proviso quoted supra at p. 6. Again: 

To be sure, Indian tribes retain inherent sovereign power to exercise some forms 
of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee 
lands. A tribe may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships with the tribe or its 
members, through commercial dealing, contracts, leases, or other arrangements. 
Williams v. Lee, supra, at 223; Morris v. Hitchcock, 194 U.S. 384; Buster v. 
Wright, 135 F. 947, 950 (CAS); see Washington v. Confederated Tribes oj 
Colville Indian Reservation, 447 U.S. 134, 152-54. A tribe may also retain 
inherent power to exercise civil authority over the conduct of non-Indians on fee 
lands within its reservation when that conduct threatens or has some direct effect 
on the political integrity, the economic security, or the health or welfare of the 
tribe. See Fisher v. District Court, 424 U.S. 382, 386; Williams v. Lee, supra, at 
220; Montana Catholic Missions v. Missoula County, 200 U.S. 118, 128-129; 
Thomas v. Gay, 169 U.S. 264, 273). 

The key factors in the application of Montana in this case, as noted previously, include 

the following: 

1) That the construction project was performed on Tribal trust land located within 

the exterior boundaries of the reservation; 

2) That the construction project directly involved the Tribe as owner of the project; 

3) That the subcontracts expressly recognize the (regulatory) authority of the 

Owner/Tribe to order the subcontractors to immediately suspend or terminate work on this 

construction project; 

4) That the subcontracts directly reference and incorporate the Owner/Tribe-Design 

Builder/Sioux Falls Construction Agreement; . 

5) That both the Design-Builder, Sioux Falls Construction, and the subcontractors 

are narned defendants (or third party defendants) in the Tribe's lawsuit involving work 

performed for the Tribe on Tribal trust land; 
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6) That all defendants including the third party defendant subcontractors knew they 

were performing work for the Tribe on the Tribe's trust land on the Reservation; 

7) That the subcontracts expressly identify the direct liability of the subcontractors to 

the Owner/Tribe; 

8) That all the subcontractors manifested (written) consent and willingness for 

disputes to be resolved in a single forum; and 

9) That no other forum except the Tribal court has authority over all the disputes 

involved in this lawsuit. 

IV. 	 Conclusion 

For all of the above-stated reasons, the decision of the trial court is affirmed and it is 

remanded for an immediate trial on the merits. 17 

IT IS SO ORDERED. 


-'" 


Dated this d1day Of_:j_'l_~-\,.---_, 2011. 

FOR THE COURT: 

P~~SANTEf: SIOUX TRIBE 
FLANDREAU SANTEE SIOUX TRIBAL COURT: 

-ank---~--h-·---rnmmTT'li1-1"rl"'1'5l:~Y"""'J:..""'i~-r'!"!ftJ"""""""-.IJY·THAT I HAVE CAREFULLY 
Fr 	 Pommers eun, A't'O'~li~t1'f~WITHIN INSTRUMENT WITH THE 

RECORD IN MY OFFICE AND THAT iT IS A TRUE 
AND CORRECT COpy OF THE SAME AND THE 
WHOLE THEREOF, AND THAT THE ABOVE IS 
A TRUE AND CORRECT COpy OF THE FlUNG 

THEREO~ 

DA~~. . < ::2.a \ \ 

BY: ~TCOURTCLEAK 

17 In the previous appeal, the parties were asked to consider the possible relevance ofGustafson v. Granite Re, inc., 
No. 07-004 (Turtle Mountain Court 2007) to these proceedings. A close reading indicates that this case is only of 
marginal utility. The Turtle Mountain Court of Appeals said yes to Tribal court jurisdiction over Granite Re, a 
knowing bonder of the Tribe, but no to Tribal court jurisdiction over GoldleafFinancial, an unknowing guarantor of 
the bonder, who knew nothing of the Indian character of the building project. The subcontractors in the instant case 
are more deeply implicated in the Tribe's construction project. They are direct participants, knowingly engaged in 
brick and mortar activities performed for the Tribe on Tribal trust land. 
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