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FOR THE DISTRICT OF WYOMING 'ii', -

·v., ._. ,_, • i' ~ 

ENCANA OIL & GAS (USA) INC., 
a Delaware corporation, 

Plaintiff, 

v. 

JOHN ST. CLAIR, 
an Individual and Chief Judge of the 
Shoshone and Arapaho Tribal Court, 

Defendant. 

Case No. 12-CV-27-J 

ORDER DENYING PRELIMINARY INJUNCTION 

THIS MATTER came before the Court by the Motion for Preliminary Injunction (Doc. 

12) filed by PlaintiffEncana Oil & Gas, Inc. ("Encana"). Defendant John St. Clair, Chief Judge 

of the Shoshone and Arapaho Tribal Court, timely responded with Memorandum of Defendant 

John St. Clair in Opposition to Motion for Preliminary Injunction (Doc. 30), and Encana 

promptly replied. Shortly thereafter, this Court granted Estate of Jeremy Jorgenson Motion to 

Intervene (Doc. 34), admitting the Estate of Jeremy Jorgenson ("the Estate") to the case as 

Defendant-Intervenor. The Estate promptly filed Opposition of Intervenor Estate of Jeremy 

Jorgenson to Motion for Preliminary Injunction (Doc. 46). This Court, having carefully 
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considered the arguments, the pleadings of record and the applicable law, and being fully 

advised, finds as follows: 

Background 

Encana here seeks a preliminary injunction preventing John St. Clair from continuing to 

assert civil adjudicatory jurisdiction, in his capacity as Chief Judge of the Shoshone and Arapaho 

Tribal Court ("Tribal Court"), over a wrongful death suit that the Estate brought in that court 

against Encana. The suit seeks redress for the tragic death of Jeremy Jorgenson, a Shoshone 

tribal member who was killed in a car crash several miles from the oil rig where he had been 

working and where he had allegedly consumed alcohol furnished by his fellow employees. The 

rig was operating on one of Encana's wells pursuant to a contract between Encana and 

Jorgenson's employer, DHS Drilling Company, which Encana had retained to perform drilling 

services there. 

In this Court, Encana argues that the Tribal Court cannot properly exercise jurisdiction 

over it because Encana is a non-Indian and all the operative events occurred outside federally

recognized Indian country, either on a public road owned by the United States Bureau of 

Reclamation and maintained by Fremont County, Wyoming (where Jorgenson was driving when 

he crashed), or on a federal enclave of lands where Encana was present pursuant to a federal oil 

and gas lease from the United States Bureau of Land Management (where Jorgenson was 

working just prior to the crash). Even if this federal enclave were within Indian country, Encana 

furthers, its unrelated consensual dealings with the Tribes would be legally insufficient to trigger 
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tribal jurisdiction. Nor does the matter implicate the Tribes' political integrity, economic 

security or health and welfare such as might enable tribal jurisdiction, Encana concludes. 

Judge St. Clair rejoins that delving into these jurisdictional particularities at this stage is 

unwarranted. Rather, Encana's motion for a preliminary injunction should be evaluated with 

respect to the requisites of this extraordinary measure of relief, starting with the sine qua non of 

irreparable harm, he argues. However, Encana cannot show that it is being irreparably harmed 

by the exercise of tribal jurisdiction because the Tribal Court has issued an order unequivocally 

staying all proceedings in the case, he points out. As such, until this Court rules on whether 

continued proceedings in the Tribal Court are proper, Encana will not have to spend any more 

time or money there, he explains. Further weighing against a preliminary injunction is the fact 

that Encana is substantially unlikely to prevail on the merits, Judge St. Clair argues, for it has 

failed to exhaust tribal remedies before taking its claims to federal court, as the Supreme Court 

of the United States has repeatedly required. 

Standard 

"A preliminary injunction is an extraordinary remedy, the exception rather than the rule. 

GTE Corp. v. Williams, 731 F.2d 676, 678 (lOth Cir. 1984). Because it constitutes drastic relief 

to be provided with caution, a preliminary injunction should be granted only in cases where the 

necessity for it is clearly established." US. ex rei. Citizen Band Potawatomi Indian Tribe of 

Oklahoma v. Enterprise Management Consultants, Inc., 883 F.2d 886, 888-89 (lOth Cir. 1989) 

(internal citation omitted); accord Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) ("It 
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frequently is observed that a preliminary injunction is an extraordinary and drastic remedy, one 

that should not be granted unless the movant, by a clear showing, carries the burden of 

persuasion.") (quoting llA C. Wright, A. Miller, & M. Kane, Federal Practice and Procedure§ 

2948, pp. 129-130 (2d ed.l995)). 

In order to gain a preliminary injunction in the Tenth Circuit, a movant must establish: 

"(1) a substantial likelihood of success on the merits of the case; (2) irreparable injury to the 

movant if the preliminary injunction is denied; (3) the threatened injury to the movant outweighs 

the injury to the other party under the preliminary injunction; and (4) the injunction is not 

adverse to the public interest." Kikumura v. Hurley, 242 F.3d 950, 955 (lOth Cir. 2001); accord 

Pacific Frontier v. Pleasant Grove City, 414 F.3d 1221, 1231 (lOth Cir. 2005). Three types of 

preliminary injunctions are historically disfavored, and thus "must be more closely scrutinized to 

assure that the exigencies of the case support the granting of a remedy that is extraordinary even 

in the normal course." 0 Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 

973, 975 (lOth Cir. 2004) (en bane), cert. granted sub nom Gonzales v. 0 Centro Espirita 

Beneficiente Uniao Do Vegetal, 544 U.S. 973 (2005)); see also Pacific Frontier, 414 F.3d at 

1231. These are "(1) preliminary injunctions that alter the status quo; (2) mandatory preliminary 

injunctions; and (3) preliminary injunctions that afford the movant all the relief that it could 
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recover at the conclusion of a full trial on the merits." !d. (citing SCFC ILC, Inc. v. Visa USA, 

Inc., 936 F.2d 1096, 1098-99 (lOth Cir. 1991)).1 

Discussion 

Turning to the requirements for a preliminary injunction as provided in Kikumura v. 

Hurley, we begin with whether Plaintiff Encana has shown "a substantial likelihood of success 

on the merits of the case." 242 F.3d at 955. Encana brought this suit against Defendant Judge 

St. Clair in his official capacity as Chief Judge of the Tribal Court in the style of Ex Parte Young, 

seeking to enjoin the Judge's continued exercise of tribal jurisdiction over Encana, in alleged 

violation of federal law. 209 U.S. 123 (1908). Encana's likelihood of success on the merits is 

thus the likelihood this Court will find that by continuing to preside over the case against Encana 

at this stage, Judge St. Clair is violating federal law. 

As this Court set out in Encana Oil & Gas Inc. v. Charles Whitlock et a/., "[w]here a 

colorable claim of jurisdiction in the tribal court exists, exhaustion of tribal court remedies is 

ordinarily required and the federal court should defer to the exercise of its jurisdiction." Order 

Granting Defendant's Motion to Dismiss, Doc. 26 at 2, No. 09-CV-124-J (D. Wyo. 2009). 

Indeed, this Court has generally found that it has little choice but to defer to extant proceedings 

1 0 Centro Espirita clarifies that while the Tenth Circuit en bane reconsidered SCFC ILC, it 
upheld the ruling that "if a movant seeks a preliminary injunction that falls into one of the three 
categories identified in SCFC ILC, the movant must satisfy a heightened burden"; it only 
overturned "that part of SCFC ILC which describes the showing the movant must make in such 
situations as 'heavily and compellingly."' 389 F.3d at 975 (quoting SCFC ILC, 936 F.2d at 
1098). 
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in tribal court given the unequivocal directive of the Tenth Circuit in Tillet v. Lujan that "a 

federal court should not exercise jurisdiction over cases arising under its federal question or 

diversity jurisdiction if those cases are also subject to tribal jurisdiction, until the parties have 

exhausted their tribal remedies." 931 F.2d 636, 640 (lOth Cir. 1991); accord US. v. Tsosie, 92 

F.3d 1037, 1041 (lOth Cir. 1996); Marathon Oil Co. v. Johnston, 2004 WL 4960751, *2 (D. 

Wyo. 2004). The Tillet court's further instruction that "federal courts should not entertain a 

challenge to the jurisdiction of a tribal court until tribal court remedies have been exhausted" is 

also particularly applicable here. 931 F.2d at 640 (quoting Tillet v. Hodel, 730 F.Supp. 381,384 

(W.D. Okl. 1990)). 

What constitutes adequate exhaustion has been addressed at length by the Supreme Court 

of the United States. "At a minimum, exhaustion of tribal remedies means that tribal appellate 

courts must have the opportunity to review the determinations of the lower tribal courts," the 

high Court directed in Iowa Mutual Insurance Company v. LaPlante, 480 U.S. 9, 19 (1987). 

Iowa Mutual has marked similarities to the instant case. There, just as here, a non-Indian 

plaintiff (Iowa Mutual) went to federal court after receiving an initial determination from a tribal 

court that it had subject matter jurisdiction based on the Tribe's ability to regulate the conduct of 

non-Indians who chose to engage in commercial relations with reservation Indians.2 !d. at 12. 

2 Here, the Tribal Court denied Encana's Motion for Summary Judgment For Lack of Subject 
Matter Jurisdiction in its December 20, 2011 Order of Court Regarding Jurisdiction (Doc. 30-
6). While Encana asserts that this "is a final order that may not be appealed and thus constitute 
[sic] the Tribal Court's final word on subject-matter jurisdiction" (Doc. 12 at 4-5), Judge St. 
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Again as here, the tribal court system there did not allow for interlocutory appeals, so in order to 

get appellate review of the jurisdictional determination, Iowa Mutual found it would have to 

fully try the case before appealing the issue to the Tribal Supreme Court.3 /d. at 12, 17. 

Acknowledging this, the United States Supreme Court nonetheless held that Iowa Mutual had 

failed to exhaust its tribal remedies as required before proceeding to federal court: "Iowa Mutual 

has not yet obtained appellate review, as provided by the Tribal Code, ch. 1, § 5. Until appellate 

review is complete, the Blackfeet Tribal Courts have not had a full opportunity to evaluate the 

claim and federal courts should not intervene." /d. at 17. 

Despite this clear Supreme Court instruction, Encana still argues that while it has not yet 

obtained tribal appellate review, it has met the exhaustion requirement under recent Tenth Circuit 

case law. Citing Enlow v. Moore, 134 F.3d 993 (lOth Cir. 1998), Encana asserts that tribal 

remedies are sufficiently exhausted when a tribal court rules on its subject matter jurisdiction 

over a non-Indian, which happened here when Defendant Judge St. Clair issued his Order of 

Court Regarding Jurisdiction, Encana says. (Doc. 30-6.) This vague recap of the holding in 

Clair contends that so far, "the Tribal Court has held only that plaintiffs [in that case, the Estate 
and the Tribes] have made a prima facie showing that either Encana' s consensual relationships 
with the Tribes and tribal members, or the Tribes' substantial health and safety concerns, 
supports tribal court jurisdiction under United States v. Montana, 450 U.S. 544 (1981)." (Doc. 
30 at 7.) As such, "developments at the trial court level could lead to Encana revisiting this issue 
before the Tribal Court," Judge St. Clair urges, to say nothing of the full range of appellate 
remedies available to Encana once the trial court has reached a judgment. (/d.) 
3 Footnote 4 infra discusses more fully the jurisdiction of the Shoshone and Arapaho Court of 
Appeals as pertains to this case. 
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Enlow glosses over the issue of appellate review, however, a point which the Enlow court was 

anything but vague on, and in fact held critical to its exhaustion finding: 

Although ... the determination of whether tribal courts have subject matter jurisdiction 
over non-Indians in civil cases should be conducted in the first instance in the Tribal 
Court itself, the record before us makes clear that the highest court of the Muscogee 
(Creek) Nation did in fact make such a determination. The Supreme Court of the 
Muscogee (Creek) Nation held that the tribal court had jurisdiction over the boundary 
dispute. . . . By this language we conclude that the highest tribal court had the 
opportunity to review the determinations of the lower tribal court, thus exhausting 
Enlow's tribal court remedies. 

134 F.3d 993, 995-96 (internal citations omitted). Exhaustion was thus unequivocally complete 

in Enlow; here, it is unequivocal that Encana's jurisdictional challenge has not yet reached the 

tribal appellate court, and thus the "minimum" exhaustion requirement that "tribal appellate 

courts must have the opportunity to review the determinations of the lower tribal courts," has not 

been fulfilled. Iowa Mutual, 480 U.S. at 19.4 

Encana's reliance on Crowe & Dunlevy, P.C. v. Stidham is similarly inapt. 640 F.3d 

1140 (lOth Cir. 2011). In Crowe, the plaintiff argued that exhaustion on the jurisdictional issue 

4 Although Encana imparts by footnote in its reply brief that "the Shoshone and Arapaho Court 
of Appeals had the opportunity to address subject-matter jurisdiction ... and it determined not to 
do so" (Doc. 36 at 4) -a reference to the Shoshone and Arapaho Court of Appeals' denial of 
Encana's application to file an appeal on the jurisdictional issue-this must be viewed in light of 
the Law and Order Code of the Shoshone and Arapaho Tribes, which only gives the Shoshone 
and Arapaho Court of Appeals jurisdiction to hear appeals from final orders or judgments, and 
indeed only provides for aggrieved parties to file appeals from final orders or judgments. S&A 
LOC, Sections 15-1-2, 5. As such, this Court cannot find that the Shoshone and Arapaho Court 
of Appeals had "the opportunity to review the determination[] of the lower tribal court[]" in any 
meaningful sense, especially given the genesis of this language in Iowa Mutual, which, as 
discussed above, mandated full appellate review in the context of a tribal court system which had 
the same policy against interlocutory review. Iowa Mutual, 480 U.S. at 19. 
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was complete because the Tribal Supreme Court had issued an order denying a petition for 

rehearing which re-raised a jurisdictional challenge. !d. at 1149. The order was a summary 

denial, however, and did not make clear whether the court had specifically ruled on the 

jurisdictional issue or had based its decision on other grounds. !d. at 1149-50. Distinguishing 

the situation from Enlow, the federal court opined: 

In [the Enlow] case, unlike the present one, the Muscogee Supreme Court not only had 
the opportunity to review the landowner's jurisdictional claim, but also clearly exercised 
that opportunity by squarely holding that tribal jurisdiction was proper over the dispute 
and the non-Indian party. Enlow does not address whether the tribal exhaustion rule may 
be satisfied where, as here, the tribal court had an opportunity to pass on its jurisdiction 
but failed expressly to do so. 

!d. at 1150 (emphasis added). The Crowe court thus found that Enlow did not control because 

the ambiguous order left equally ambiguous the issue of adequate exhaustion. !d. 

In the instant case, the prospect of exhaustion is even less likely. Encana argues that it 

has effectively achieved exhaustion via the two years it has been in Tribal Court on the case, the 

hundreds of pages of briefing and copious testimony it has provided and the fact that it applied 

for appellate review of the jurisdictional issue, although this application was denied. But these 

dubious indicia of appellate review (if they might even be called that) fall short of even those in 

Crowe-where the Court of Appeals at least constructively reviewed the jurisdictional issue 

since it denied a petition that centrally raised it-let alone those in Enlow. Indeed, the Shoshone 

and Arapaho Court of Appeals did not review the jurisdictional issue at all here, nor could it 
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have, since it only has jurisdiction to review final orders and judgments, as discussed above and 

in footnote. S&A LOC, Section 15-1-2. 

Encana has thus failed to adequately exhaust its tribal remedies. However, as Encana 

suggests, because it is a "prudential rule based on comity, the exhaustion rule is not without 

exception." Crowe, 640 F.3d at 1150. The Tenth Circuit has recently delineated the full list of 

such exceptions: 

(1) where an assertion of tribal jurisdiction is motivated by a desire to harass or is 
conducted in bad faith; (2) where the tribal court action is patently violative of express 
jurisdictional prohibitions; (3) where exhaustion would be futile because of the lack of an 
adequate opportunity to challenge the tribal court's jurisdiction; (4) when it is plain that 
no federal grant provides for tribal governance of nonmembers' conduct on land covered 
by the main rule established in Montana v. United States; or (5) it is otherwise clear that 
the tribal court lacks jurisdiction so that the exhaustion requirement would serve no 
purpose other than delay. 5 

5 The fourth and fifth exceptions are not always treated as distinct. Rather, the fifth appears to 
have grown out of the fourth in the Supreme Court's rationale in Nevada v. Hicks that "[t]hough 
[the fourth] exception [] is technically inapplicable, the reasoning behind it is not. Since it is 
clear ... that tribal courts lack jurisdiction [here], adherence to the tribal exhaustion requirement 
... would serve no purpose other than delay, and is therefore unnecessary." 533 U.S. 353, 369 
(200 1) (internal citation omitted). The Hicks Court thus applied the fourth exception in this case 
about the potential for tribal jurisdiction over state executive officials despite the fact that the 
main rule in Montana v. United States, 450 U.S. 544 (1981)-the traditional basis for the fourth 
exception-was irrelevant. In Burrell v. Armijo, the Tenth Circuit interpreted this to add a new 
fifth exception to the exhaustion rule, as represented in the list in the text above. 456 F.3d 1159, 
1168 (lOth Cir. 2006). However, more recently, in Crowe, the Tenth Circuit took a different 
approach, explaining: "Relevant here, exhaustion is not required if it is clear that the tribal court 
lacks jurisdiction, such that the exhaustion requirement would serve no purpose other than delay. 
[Plaintiff] Crowe was not a party in the tribal court action and is not an Indian entity. There is a 
presumption against tribal civil jurisdiction over non-Indians under Montana v. United States 
[450 U.S. 544] .... " 640 F.3d at 1150 (internal citations omitted). The Crowe court thus 
applies the fifth exception, worded just as it was in Burrell, while justifying the tribal court's 
clear lack of jurisdiction with the reasoning in Montana, as underlies the traditional fourth 
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Burrell v. Armijo, 456 F.3d 1159, 1168 (lOth Cir. 2006) (internal citations and alterations 

omitted). Notwithstanding the above discussion of the exhaustion requirement, then, exhaustion 

is not in fact necessary in any of these situations. Encana's briefs implicate the third and the 

fourth!fifth6 of the above exceptions, to which we now tum. 

Beginning with the latter, Encana insists that "the lack of Tribal Court jurisdiction over 

Encana could not be more clear" because the relevant events occurred off the reservation and 

even if they could be interpreted otherwise, there is a presumption from Montana v. United 

States, 450 U.S. 544 (1981), against tribal jurisdiction over non-Indians. (Doc. 12 at 8.) Encana 

furthers that Montana's two exceptions to this presumption are also plainly inapplicable.7 This 

Court must disagree. 

exception. It thus seems to have changed its reading of Hicks from adding a fifth exception to 
simply broadening the fourth exception. Following this lead, this Court treats the fourth and fifth 
exceptions as generally interchangeable in directing that exhaustion is not required when it is 
clear that a tribal court lacks jurisdiction, either due to Montana or on some other basis, and thus 
exhaustion would only delay the inevitable procession of the case to federal court. 
6 See footnote 5 supra. 
7 To reprise the main rule from Montana: Absent a different congressional direction, Indian 
tribes lack civil authority over the conduct of nonmembers on non-Indian land within a 
reservation. 450 U.S. at 564-65. The two exceptions to this rule inhere in the Montana Court's 
instruction that: "To be sure, Indian tribes retain inherent sovereign power to exercise some 
forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee lands. 
A tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers 
who enter consensual relationships with the tribe or its members, through commercial dealing, 
contracts, leases, or other arrangements. A tribe may also retain inherent power to exercise civil 
authority over the conduct of non-Indians on fee lands within its reservation when that conduct 
threatens or has some direct effect on the political integrity, the economic security, or the health 
or welfare of the tribe." !d. at 565-66 (internal citations omitted). These are referred to as the 
"consensual relationship" and "inherent sovereignty" exceptions. 
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In DHS Drilling Company v. Estate of Jeremy Jorgenson, we addressed a situation that 

could not be more similar to the instant case and found that the "consensual relationship" 

exception could certainly obtain. Order Granting Defendants' Motion to Dismiss, Doc. 23 at 11, 

No. 09-CV-200-J (D. Wyo. 2010) (hereafter "DHS, Doc. 23 at_"). Indeed, DHS dealt with 

the exact same facts as those underlying this case-the tragic death of Jeremy Jorgenson, as 

discussed above, who was employed by DHS Drilling Company, the plaintiff in DHS and the 

contractor Encana retained to drill its wells, including the well where Jorgenson worked. As 

such, the wrongful death action in Tribal Court at issue here comprises both Encana and DHS as 

co-defendants. 8 

While Encana currently seeks from this Court a preliminary injunction against Judge St. 

Clair, however, DHS already came to this Court in 2009 requesting declaratory relief and a writ 

of prohibition against tribal jurisdiction.9 Nonetheless, since both suits equally contemplate this 

Court taking jurisdiction from the Tribal Court, it is evident that both require a functionally 

identical exhaustion analysis. Moreover, as Judge St. Clair highlights, the fact that Encana had 

contracted with DHS for DHS to extract oil from the well on which Jorgenson was working 

means that Encana was in privity with DHS for the operative events underlying DHS and this 

8 While the Estate brought suit against DHS first and then several months later against Encana, 
these cases were consolidated in the Tribal Court on April 9, 2010. It is unclear why they were 
brought separately. 
9 These separate suits would appear to be accounted for by the fact that the Estate's cases against 
Encana and DHS were not yet consolidated in Tribal Court when DHS came to this Court with 
its complaint in August 2009. 
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case. Accordingly, this Court finds that we are bound by the evaluation of the potential for tribal 

court jurisdiction that we made pursuant to our exhaustion analysis in DHS. 

In that case, DHS argued, just as Encana does here, that the fourth exception to the tribal 

exhaustion rule applied such that requiring exhaustion would serve no other end than delay. 

DHS, Doc. 23 at 6. This Court found differently, however, noting that "DHS has minimized 

important particularities in this case and overlooked the instruction concerning tribal authority 

over non-members laid out in Montana v. United States, 450 U.S. 544 (1980)." DHS, Doc. 23 at 

7. Specifically, under Montana, a "tribe may [still] regulate, through taxation, licensing or other 

means, the activities of nonmembers who enter consensual relationships with the tribe or its 

members through commercial dealing, contracts, leases, or other arrangements," we pointed out. 

/d. (quoting Montana, 450 U.S. at 565). We thus determined that "the on-going consensual 

business relationship between DHS and the Shoshone and Arapaho Tribes," implicated the 

"consensual relationship" exception to the main Montana rule that Indian Tribes lack civil 

authority over nonmembers, which could well substantiate tribal jurisdiction over DHS. /d. at 7-

10. 

To this end, we cited the lease with the Tribes pursuant to which DHS extracted oil (as 

noted in DHS, the lease was actually between the Tribes and Encana, which in tum had 

employed DHS, see id. at 2 n.l ), the business license DHS obtained whereby it agreed to conduct 

business on the Wind River Reservation in compliance with Reservation laws, the fee DHS paid 

to the Tribal Employment Rights Office ("TERO") in order to get this license, DHS' registration 

13 

Case 1:12-cv-00027-ABJ   Document 70   Filed 04/17/12   Page 13 of 22



with TERO, DHS' participation in an annual agreement to follow certain TERO-approved 

employment practices, DHS' signage of the TERO Compliance Plan of Operations requiring 

DHS to abide by the Shoshone and Arapaho Tribes' Title X- Tribal Employment Rights Code, 

and finally, a check made out by DHS to the Tribes for over $50,000 in drilling proceeds. /d. at 

7-8. We went on to acknowledge that as DHS insisted, for the "consensual relationship" 

exception to apply, there must be a sufficient nexus between the consensual relationship and the 

underlying civil action; however, we found that "the facts of this case seem to suit such a nexus." 

/d. at 9. This was because the consensual relationship at issue, i.e., the abovementioned business 

agreements between DHS and the Tribes, directly pertained to DHS' development of tribal 

energy resources, which directly occasioned Jorgenson's work for DHS and hence the Estate's 

allegations that DHS' employment practices led to Jorgenson's death. /d. at 10. This rounded 

out our conclusion that because the "consensual relationship" exception appeared to attach, tribal 

jurisdiction was not clearly absent and so the fourth exception to the tribal exhaustion rule did 

not apply. /d. at 11. 

Returning to the instant case, we accordingly find that the fourth/fifth exception does not 

apply here, either. Indeed, even aside from Encana's privity with DHS, rendering DHS' above

discussed consensual relationship with the Tribes applicable to Encana, we further find merit in 

the Estate's contention that "Encana has even more significant relationships with the Tribes [than 

DHS] in that it pays both severance tax and royalty payments to the Tribes, in addition to TERO 

and licensing fees." (Doc. 46 at 13.) 
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While DHS raised only the fourth exception, in this case, Encana would seem to raise the 

third, as well.9 As stated in Burrell, this exception provides that the exhaustion of tribal 

remedies may be omitted if it "would be futile because of the lack of an adequate opportunity to 

challenge the tribal court's jurisdiction." 456 F.3d at 1168 (quoting National Farmers Union 

Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 857 n.21 (1985)). In Bank of Oklahoma 

v. Muscogee (Creek) Nation, 972 F.2d 1166, 1170 (lOth Cir. 1992), the Tenth Circuit described 

this as a "narrow exception to the exhaustion requirement," warranted in rare situations such as 

the one in Dry Creek Lodge, Inc. v. Arapahoe and Shoshone Tribes, where non-Indians who 

were effectively denied an egress from their property by a tribal road closure brought their 

claims to tribal court but were refused access to that forum. 623 F.2d 682, 685 (lOth Cir. 1980), 

cert. denied, 449 U.S. 1118 (1981). Noting that the plaintiffs would otherwise have no forum in 

which to air their claims of constitutional violation, the federal court there took jurisdiction. !d. 

Dry Creek Lodge is clearly nothing like the instant case, in which the Tribal Court 

actively seeks to provide a forum for the dispute. Further, the terms of the third exception, as 

9 In its reply brief, Encana states: "it is clear that the Tribal Court 'has no jurisdiction, [and thus] 
exhaustion would serve no purpose other than delay' (which is known as the futility doctrine) 
and the exceptions to exhaustion would apply." (Doc. 36 at 5 (quoting Rolling Frito-Lay Sales 
LP v. Stover, 2012 WL 252938, *1 (D. Ariz 2012).) However, this is not the futility doctrine, 
which more logically describes the third exception, viz., "where exhaustion would be futile 
because of the lack of an adequate opportunity to challenge the tribal court's jurisdiction." 
Burrell, 456 F.3d at 1168 (quoting National Farmers Union Ins. Companies v. Crow Tribe of 
Indians, 471 U.S. 845, 857 n.21 (1985)). Encana thus seems to have reprised the fourth/fifth 
exception and called it the futility doctrine. We assume this was simply a mix-up and go on to 
consider the third (futility) exception anyway, in order to ensure completeness. 
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quoted above from Burrell, are clearly inapplicable here as well: there is "an adequate 

opportunity [for Encana] to challenge the tribal court's jurisdiction"-in the Shoshone and 

Arapaho Court of Appeals after Judge St. Clair renders a judgment. 456 F.3d at 1168. 

Moreover, as mentioned above in footnote, Judge St. Clair urges that the jurisdictional issue may 

yet even be revisited in the trial court, which so far has only held that the Estate made a prima 

facie showing of tribal court jurisdiction. 

Encana's reference to "Defendant's unwavering view regarding his authority over 

Encana" (Doc. 12 at 2) and Encana's assertion that "[d]espite the substantial body of federal law 

supporting ... lack of subject-matter jurisdiction presented by Encana to Defendant in briefing 

over several years, Defendant has evinced his total refusal to accept the limitations imposed on 

tribal jurisdiction by federal law" (Doc. 12 at 4), might also be construed as part of Encana's 

futility argument. Notably, these claims sound much like the futility argument raised in 

McDonald's Corp v. Irene Crazythunder eta!., a case heard by this Court in which the non

Indian plaintiff insisted that "in light of the formal legal position taken by the Tribes and Tribal 

Court in numerous legal proceedings, it is impossible to imagine that the Tribal Court ... will 

change [its] position if this case is remanded to the Tribal Court for further proceedings." Order 

Denying Motion to Dismiss, Doc. 49 at 12, No. 06-CV-180-J (D. Wyo. 2007) (quoting Plaintiffs 

Response to Motion to Dismiss, Doc. 21 at 25-26). As we instructed the plaintiff there, and as 

applies with equal force here, however, "speculative futility is not enough to justify federal 

jurisdiction." !d. (quoting Bank of Oklahoma, 972 F.2d at 1170). Rather, a "tribal remedy must 
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be shown to be nonexistent by an actual attempt before a federal court will have jurisdiction." 

White v. Pueblo of San Juan, 728 F.2d 1307, 1313 (lOth Cir. 1984). Encana's firm beliefthat 

pursuing this case in the tribal court system will be futile does not constitute an actual attempt 

(and certainly not a completion of that attempt) to resolve the jurisdictional issue there. The 

third exception to the tribal exhaustion rule thus does not apply here. 

Having addressed and found unavailing Encana's arguments for exception to the tribal 

exhaustion rule, this Court is convinced that the rule should govern here. As we began our 

discussion, "where a colorable claim of jurisdiction in the tribal court exists, exhaustion of 

tribal court remedies is ordinarily required and the federal court should defer to the exercise of 

its jurisdiction." Order Granting Defendant's Motion to Dismiss, Doc. 26 at 2, Encana v. 

Whitlock, No. 09-CV-124-J (D. Wyo. 2009). This statement warrants reiteration because despite 

(or, stated another way, because of) Encana's painstaking assessment of the multi-factor 

jurisdictional question, as evinced in both its detailed briefs and well-researched presentation at 

oral argument, Encana seems to overlook it. 

In support of its position that the Tribal Court clearly lacks jurisdiction, Encana has made 

fact-intensive arguments regarding the extent of the extinguishment of Indian title to surface and 

subsurface lands on the Wind River Reservation by what has been referred to as "the 1953 Act"; 

whether Congress restored some or all of the aforesaid subsurface rights to the Tribes by what 

has been called "the 1958 Act"; whether, if it did, "the 1958 Act" altered the regulatory regime 

specifically governing the lease on which the rig where Jorgenson worked was located; the 
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relevance of what has been called "the 1938 Act" to that lease; the degree to which the Riverton 

Reclamation Project lands were ceded by the Indians in 1905, 1918, and possibly thereafter, and 

the degree to which they may have been later restored to tribal trust; whether the Tribes' 

beneficial ownership of subsurface rights has any impact on tribal regulatory jurisdiction of 

overlying lands under Osage Nation v. lrby, 597 F.3d 1117, 1125 (lOth Cir. 2010); and the 

degree to which the Riverton Reclamation Project lands may be considered "broadly opened up 

... for public use" under South Dakota v. Bourland, 508 U.S. 679, 689 (1993), so as to curtail 

the Tribes' power to exclude and to regulate the activities of non-Indians thereon; to provide an 

inexhaustive list. 

In short, these complex, particularity-driven arguments would not seem to indicate the 

extreme circumstances indicating the clear lack of tribal court jurisdiction needed to subvert the 

tribal exhaustion rule, an impression that is only amplified by considering Judge St. Clair's own 

perspective on these issues, carefully supported with reference to legislative history, 

contemporaneous understandings and subsequent federal agency actions, in addition to his own 

jurisdictional arguments including those relating to the application of the two Montana 

exceptions. The Estate, too, has presented a wealth of evidence and argument in favor of tribal 

jurisdiction in this case, notably highlighting that in previous litigation, Encana itself even 

described the lease where Jorgenson's rig was located as within the exterior boundaries of the 

Wind River Reservation. At oral argument, the Estate also brought the mineral dominance rule 

to bear on the discernment of rights and extinguishments in this case. 
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With this array of complex considerations in mind, this Court is convinced that the issue 

of tribal jurisdiction is anything but clear in this matter, for nearly every contributing factor, 

factual and legal, is hotly and thoughtfully contested between the parties. 10 Accordingly, the 

examination of whether the Tribal Court has the power to exercise civil subject matter 

jurisdiction, even as here, over a non-Indian, must occur in the first instance, from start to finish, 

in the Tribal Court, to which we now defer. See National Farmers Union, 471 U.S. at 857 and 

Iowa Mutual, 480 U.S. at 19. As we explained in DHS, this serves "Congress' strong interest in 

promoting tribal sovereignty, including the development of tribal courts." Doc. 23 at 5 (quoting 

Smith v. Moffett, 947 F.2d 441, 444 (lOth Cir. 1991)). "[B]y allowing a full record to be 

developed in the Tribal Court," it also promotes "the orderly administration of justice in the 

federal court," if it is to later receive the case. National Farmers Union, 471 U.S. at 856. 

Having thus determined that exhaustion has not been, and yet must be, completed here, 

this Court can say with certainty that Defendant Judge St. Clair is not violating federal law by 

continuing to preside over the case against Encana at this stage. In fact, our finding urges the 

Tribal Court to retain and develop this case until the jurisdictional issue can be reviewed by the 

10 While in this opinion, we most pointedly focused on the potential for tribal court jurisdiction 
under Montana's "consensual relationship" exception, this is merely one lens through which it 
can be seen that tribal jurisdiction is not plainly lacking here. Indeed, another might simply be 
observing the lengthy and rigorous argument had on the jurisdictional issue at the extended 
hearing on the matter, or the complexities of any ofthe other arguments mentioned above. 

19 

Case 1:12-cv-00027-ABJ   Document 70   Filed 04/17/12   Page 19 of 22



Shoshone and Arapaho Court of Appeals. 12 Accordingly, Encana does not possess "a substantial 

likelihood of success on the merits" as needed to satisfy the first criterion for a preliminary 

injunction. Kikumura, 242 F.3d at 955. 

Because each of the above-listed four criteria (discussed in "Standard") must be satisfied 

to warrant a preliminary injunction, we decline to analyze the latter three in depth; regardless of 

Encana's showing on these grounds, it cannot carry the burden required to merit extraordinary 

relief. 13 This said, it may be worth briefly addressing the second criterion, "irreparable injury to 

the movant if the preliminary injunction is denied," id., since this is often thought of as the 

defining feature of this kind of relief. See 11A Charles Alan Wright, Arthur R. Miller & Mary 

Kay Kane, Federal Practice and Procedure § 2948.1, p. 139 (2d ed. 1995) ("Perhaps the single 

most important prerequisite for the issuance of a preliminary injunction is a demonstration that if 

it is not granted the applicant is likely to suffer irreparable harm before a decision on the merits 

is made.") 

While Encana initially argued it would be irreparably harmed by the continued exercise 

of tribal jurisdiction because such would force it to spend time and money that it would never get 

back defending itself in the wrong forum, once Judge St. Clair issued his Order ofCourt Staying 

Proceedings (Doc. 30-1) on February 17, 2012, this potential for harm was effectively abated. 

12 Once the appeal is decided, exhaustion will be complete and Encana can return to federal court 
and appeal the jurisdictional issue here if it so chooses. 
13 We also need not consider whether the injunction Encana here requests would need to meet the 
heightened scrutiny counseled by SCFC ILC, Inc. v. Visa USA, Inc. in certain cases, although on 
the face of the matter this seems likely. 936 F.2d at 1098-99. 
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Encana thus revised its position, instead pressing the theory that the continued exercise of tribal 

jurisdiction would irreparably harm it by violating its "established 'federal right to be protected 

against the unlawful exercise of Tribal Court judicial power."' Crowe, 640 F.3d at 1156 

(quoting MacArthur v. San Juan Cnty., 309 F.3d 1216, 1225 (lOth Cir. 2002)). This Court 

agrees that a court's unlawful exercise of jurisdiction over a litigant may constitute per se 

irreparable harm. See Kiowa Indian Tribe of Oklahoma v. Hoover, 150 F.3d 1163, 1172 (lOth 

Cir. 1998) (holding that the Kiowa Tribe had shown irreparable harm as a matter of law because, 

inter alia, "the Tribe should not be compelled 'to expend time and effort on litigation in a court 

that does not have jurisdiction over them"') (quoting Seneca-Cayuga Tribe of Oklahoma v. State 

of Okl. ex rei. Thompson, 874 F.2d 709, 716 (lOth Cir. 1989)). Nonetheless, Encana's 

contention in this regard is still without merit because the exercise of tribal judicial power over 

Encana is not unlawful, but rather required at this stage by the tribal exhaustion rule. As such, it 

is the proper exercise of federal law, not the unlawful exercise of tribal jurisdiction, which keeps 

Encana in the Tribal Court until exhaustion is complete. 

Conclusion 

For the foregoing reasons, it is hereby ORDERED that Encana's Motion for Preliminary 

Injunction (Doc. 12) shall be and the same is DENIED. 
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.--"IJ.. 
Dated this __!_2_ day of April, 2012. 

_, 

United States District Judge 

22 

Case 1:12-cv-00027-ABJ   Document 70   Filed 04/17/12   Page 22 of 22


