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In huîaD ¡ights co¡nmitment theory state commitments to intomational regirnes are
generally intenogated as a binary calculation either a state con]mits to a dghts
regime or it does not. This bìnary rernains the domjrìant standard largely because
existing scholarship focùses on state ¡atifrcation of humaû ghts heaties, Howeve¡,
vhen the analysis of state cornmitment is opened up to include human rights
insûuments otber than heaties (e.9. humaû rights declarations), many more possibililies
of nuanced state commitment behavioÙ¡ can emerge in the gley zone between
commitment and non-commitñent. For example, if state commitments a¡e defined
more broadly to inclùde pùblic endorsements and expressions of support for human
rights decla¡ations, states exhibit a wider variety of commitment behavioü beyond the
binary of ¡atification or non-ratification. This a¡ticle aims to identify and discùss one
such nuance of state commit¡nent behaviour the practice of selective endorsement, a
pattcm that lies at the intersection of râtionâlist ¿tnd conskuctivist expectations on state
commitllrent behaviou¡. The pattem of endorsements of the United Nations Declaration
on the Rights oflndigenous Peoples by Anglosphe¡e state.s demo¡slrates the practice of
selective endonement. By selectively endorsing Indigenous rights, the Anglosphere
states: (l) removed concems over the legitirnacy of the process by which such rights
norms ernerged; (2) underscored the nomative importance of this pa¡ticular cluster of
norms lvhile simultaneo$ly quâlifying their status; and (3) stÉtegicâlly, collectively
al¡d unilater¿lly \rrote down the content of the nomrs themselves so that they would
align with the community's current policies and pr¿ctices thus assuring compliance
vithout aûy inteût of fuÍher impleme¡tation. Indigenoùs rights activìsb must continue
to place substantial political and moml pressure on states, demanding effective
domestic implemcntation of the original Indigenous rights norms, regardless of the
Anglosphere's selective endorsement of the Indigenous Rights Declamtion.
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In humaa rights commitment theory, state commitments to intemational regimes are gener-
ally interogated as a binary calculation - either a state commits to a rights regime or it does
not. This binary rernains th€ domina¡t standard largely because existing scholarship focuses
on state ratification of human rights treaties.l Howeveq when the analysis ofstate commit-
ment is opened up to include human rights instruments other than treaties (e.9. human rights
declarations), many more possibilities ofnuanced state commitrnent behaviour can emerge
in the gey zone between commihnent and non-commitment. Yet, there is a dearth of
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scholarshþ that opens up this dichotomy and ínterrogates beyond the binary of state com-

mitrn"nt und ,,on-"ommitment Understanding ofthe variances in state commitrnent behav-

iour will be advanced when additional nuances of state commitments are conside¡ed For

example, if state commitments a¡e defined more broadly to include public endorsements

and eìpressions of suPport for human rights declarations, states exhibit a wider variety
of commitment behaviou¡ beyond the binary of ratification oI non-Iatification. This
article aims to identiÛ and discuss one such nuance of state commitment behaviou¡: the

practice of selective endorsement

Selective €ndorsement
'While existing scholarship defines state commitment as 'each govemÍlent's decision to
ratifl a particular treaty text,,2 this article deliberately expands the definition of state com-

mitmeni to include state endo6ements and public expressions of support for human rights
declarations, unlike human rights treaties, declarations are not legally binding, and state

commitments to human dghts norms expressed in declarations are even less enforceable

tha¡ their human rights heaty commitments. Yet, when a state endorses or expr€sses

support for a human rights declaration, it is still making a public commitment to a

clusìer of human rights norms. Wlile not enforceable intemational law, human rights

declamtions do ser.r'e a powerfrl function by holding states morally and politically accoun-

table m human rights norms. so, a broader definition of state commiínent behaviour is

highly relevant to the study ofhumaa rights norm emergence'
Most often, a state's commitment to a cluster of ghts matches its intended impleme:r-

tation, definecl as domestic policy, legal and institutionll changes to align with the norms.3

ln pnctice, this meaûs that if a state commits to a rights regime, it intends to follorü that

coio-itm"nt towatd implementation, making domestic changes as necessary to comply
withtheregime.often,statescommittoregimesthatalreadyalignwiththeirdomesticpÉc-
tices, making no further implementation measufes necessary and compliance with the

regime easy.a Beth simmons (2009) identifies several othe¡ possibilities of commitment
bJhaviou¡ tiìat shç calls ,false positives' and 'false negatives'.5 'False positives' are when

ambivalent govemrnents sfategically tatiry featies in older to avoid intemational or domestic

criticism. .False negatives, occw when a state's rutification procedures prevent that govem-

ment Ílom committing to a treaty that is nomatively alrcady in alignment with its values and

behaviour. For example, the united states stringent ratification ptocedures often prevent

it ftom formally committing to many treaties that reflect American values and existing
domestic practices.

ln preclictìng state commitment, rationalists6 a¡gue that states are strategically instnr-
mental, choosing to commit only to noms and intemational rcglmes that align with their
interests. Constructivists,? on the other hand, argue for a process of norm socialisation

where slate commitments to human rights norms come to align with global norrns over
time, eventually resulting in implementation and compliance. For constructivists, such

alignment occurs not only because states fear t¡e consequences of non-alignment, but
because a logic of appropriateness dictates that state commitment should match the inter-
national norm.

Yet, what type of commitment behaviou¡ can occur when an intemational human rights
regime emerges that directly conflicts 1trith the interests of liberal, democratic, human

rights-advocating states? In other words, implementation of the intemational rights
regime in question would require signìficant, expensive and politically challenging altera-

tiolns to thé state,s legal, economic and/or political institutions. In such cases, rationalist
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theory would prcdict that states r¡/ould be strategically inshumental and not commit to such
a set ofnorms- Constructivist theory on the other hand, would predict that norm socialisa-
tion would encourage such states to confonn to the dghts regime over time, notjust because

ofnegative consequences but because the state comes to align its identity and interests with
the expressed norms. This article will present a thfd possibility that lies ât the inteßection
ofrationalist and constructivist predictions of state commitment behaviour' It will argue that
v/hen an intemational rights legime emerges that places liberal democratic states in a

dilemma such that thet interests directly compete with intemational human rights norms,
they can resolve such a dilemma tlrough a practice of'selective endorsement'.

With selective endorsement, strates engage in strategic logic while also maintaining their
position in a community ofstates where compliance with inteuational human rights norms
is constitutivç of the identity ofthe community of states Within tlìis community of states,

compliance with human rights norms matters, and states issue strong expressions ofsupport
for the regime, as constructivists would expect. Through the przctice of selective endorse-

ment, however, this community of states collectively and unilaterally 'w¡ites down' the
intemational norms in such a way that their cornpliance occurs automatically, thus
making further efforts at implementation unnecessary. With selective endorsement, states

effectively under-commit to intemational notms while, at the same time, avoiding the inter-
national and domestic political costs of under-commitment and preserving their identity as

human rights suppofiing states.
The pattem of endorsements ofthe United Nations Declaration on the Rights of Indi-

genous Peoples by Anglospheres states demonstrates this pattem of state conmitment be-

haviour. By engaging in 'selective endo$ement' of Indigenous rights, the Anglosphere
states have simultaneously maintained their position in the human rights-advocating, inter-
national community of states \¡r'ithout any intent of implementing intemational Indigenous
|ights norms donestically. As the following case will demonstrate, the pËctìce ofselective
endorsement is comprised of several elements. In selectively endorsing Indigenous rights,
the Anglosphere states: (l) removed concems over the legitimacy ofthe process by which
such rights norms ernerged; (2) underscored the nonnatiYe importançe of this particular
cluster of norms while simultaneously qualirying their status; and (3) strategicall¡ collec-
tively and unilatemlly wrote down the content ofthe norms themselves so that they would
align with the communiry's cunent policies andpractices thus assuring compliance withoLrt
any intent of further implementation.

Indigenous rights and the Anglosphere

The United Nations Declaration on the Rights oflndigenous Peoples ('the Declaration' or 'the
Indigenous Rights Declaration') passed the General Assembly on 13 September 2007 with
144 member states voting for the declamtion, and only four member states voting against:
the United St¿tes, Canada, New Zealand and Australia - the four largest settler states in
the Anglosphere. During the UN General Assanbly vote on the Indigenous Rights Declara-
tion, the Anglosphere clearly demonshated its unity vis-à-Yis Indigenous rights by voting as a

bloc and standing notably apart ftom the rest ofthe world, \¡/hich voted overwhelmingly in
favour ofthe declaration. As Shestack observes, international human rights law has become

so globalised in recent dçcades and carries such moral force that 'nations who have not
assented to (human rights) standards are compelled to explain their departure ftom the
world view'.9 Since these countries stood alone in opposition to a global human rights stan-
dard, the four countries ofthe Anglosphere, usually known for their high level ofhuman rights
commitment and implementâtion, werc compelled to explain their opposition.
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Immediately following the Generul Assembly vote, each of the Anglosphere countries
issued sirnultaneous public statements explaining the negative votes. The four complained
that the declaration was incompatible with their constih¡tional democracies, each expres-
sing similar misgivings about the language used in the declaration, the tansparency of
the process, incornpatibility with their domestic laws and their conrnitment to the equaJity
ofall oftheir citizens. All four ofthem objected to the declaration's provisions on self-deter-
mination as well as land and ¡esources rights AU four emphasised that the declaxation
would not be binding on them.ro In the months that followed the General Assembly
vote, each ofthese states faced a combination of diplomatic criticism on the international
level, as well as unhappy domestic Indigenousrr constituents, all dissatisfied with these

states' negative oficial stance against the global consensus on Indigenous rights, as articu-
lated in the declaration.

Between April 2009 and Decernber 2010, each ofthese four countries, in tum, officially
changed position on the declaration, issuing formal statements of'support' or 'endo¡se-
ment' for the decla¡ation. Austnlia was the firs! in April 2009, when Indigenous Affairs
Minister Jenny Macklin gave a speech announcing the official change in Australia's pos-
ition on the declaration to one of'support'.rz Ayear late4 on 19 April 2010, during the
opening ceremony of the United Nations Permanent Forum on Indigenous Issues, New
Zealand's minister of Maori affairs, t}re Honourable Dr Pita Sharples, surprised the world
with his announcement that New Zealand would also now be supporting the declaration.t3
Canada took a less public approach, releasing, without fanfare, a statement on the website
oflndian and Northem Affairs Canada on l2 November 2010 that it would now be formally
endorsing the declaration.ra The Obama administation in the United States, after an
extended review and tribal consultation process, announced its change ofposition on 16

December 2010 during presidential remarks at the white House T¡ibal Nations Confe¡ence.
Near the end of his remarks, Obama briefly announced that the United States would be
'lencling its support' to the declaration.ls

After the Anglosphere states voted against the Declaration on the Rights oflndigenous
Peoples in 2007, they became the subjects of an intemational moral percuasion campaign,
intended to publically expose their opposition to Indigenous rights, embarrass them and
pressure them to change their positions. Between 2007 and 200912t10, the four Anglo-
sphere countries were diplomatically chastised by, a number of intemational human
rights bodies for their opposition to the declaration.r6 Additionally, the speciâl rapporteur
on the rights of Indigenous peoples, in both his annual repotts and country reports, consist-
ently called upon the four Anglosphere states to change their positions on the declaration
and move toward implementation of the rights expressed therein. Furthermore, each year
at the United Nations Permanent Forum on Indigenous Issues, the four states were subjected
to a vifiual ba.rrage ofpublic statements criticising them for their stance against the declara-
tion. At the same time, Indigenous and non-Indigenous NGOs the world over began a lette¡-
ï'riting campaign to the president ofthe United States and the prime ministers ofthe other
three states, calling on thern to support Indigenous rights as articulated in the declaration.
Letter writing occurred not only to the host govemments of these NGOS, but NGOS also
wrote repeated letters to the leade$ of the other thee govemments as well.

This intemational moral persuasion campaign successfully exposed an unresolved colo-
nial ambivalence in the four Anglosphere countries. These countries are normally held up as

global human rights champions but, at the same time, they had each opposed the inter-
national standa¡d of Indigenous righs and desired to maintain their legal and institutional
stahrs quo regarding Indigenous issues. Such exposure then üeated a certain level ofembar-
rassment and discomfof in these states that were unaccustomed to being chastised fol their
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human rights failures. It is highly likely that these fout states sought relief from this
exposure.

Neither the text nor the content of the declaration on Indigenous rights changed between
2007 and 200912010. Even considering the possibility of a highly successful and rapid
moral persuasión campaign by transnational activists,l? if the declaration stood as such a

fundamental contradiction to the democratic instihrtions of the Anglosphere, as each

stated in 2007, why did these fou¡ countries change their position to support of the
decla¡ation within such a short period of time? On a more theoretical level, what does

the pattem of Anglosphere state endolsements of the declaration tell us about the
nuances of state commitments to human tights notms?

First, a briefoverview will be provided ofthe Declaration on the Rights oflndigenous
Peoples, the rights it articulates, and what implementation of Indigenous rights means for
states. As Harold D. Lasswell so famously arliculated in the 1930s, a fundamental question
in the study ofpolitics is to decipher 'Who says what, to whom, why, to what extent, and to
what efect?'I8 Because the states of the Anglosphere demonstated such a rapìd shift in
ofôcial position on a document that they iritially deemed 'fundamentally incompatible
with their democratic institutions', a content analysis of theft statements will be conducted
to assess where and how the shift ofposition occuned. These states' 2007 public statements

of explanation to the United Nations following thefu 'no-votes' on the declaration will be
compared to their later stater¡ents of support in an effort to desc¡ibe and categorise
particular trends in these communications. This content analysis will identif' the particular
practice of'selective endorsement' ofhuman rights declarations. Finally, some implications
of selective endorsement, both for human rights commitment theory and for lndigenous
political movements on the ground, will be discussed.

The indigenous rights declaration and its expectations foÌ states

With its adoption by the United Nations General Assernbly, the Declaration on the Rights of
Indigenous Peoples came to represent the intemational consensus on the minimum standard
of Indigenous peoples' rights that states a¡d intemational organisations are obligated to
respect and protect,

Iæs Malezer, chaitpetson of the Global Indigenous Caucus, poìnted out in a public
statement that 'the Declaration on the Rights of Indigenous Peoples contains no new
provisions of human dghts. lt affirms many rights already contained in intemational
Luman rigbts treaties, but rights which have been denied to the Indigenous Peoples"re
The declaration emphasises Indigenous peoples' right to maintain and strengthen their
cultures, trâditions and institutions. lt prohibits discrimination against Indigenous
individuals, while simultaneously asserting the collective rights of Indigenous peoples to
remain distinct from their sunounding societies, to putsue tleir own visions of develop-
ment, and to promote thei¡ full and effective participation in decision-making processes

on issues that may affect them.
The Indigenous Rights Declaration is a United Nations buman rights declaration and

not an intemational hEat¡r or convention, so it is technically not a legally binding instrument
under intemational law. While not legally binding, it does j oin the ranks of other important
human righs declarations, such as the United Nations Charter and the Universal Declara-
tion ofHuman Rights, in articulating a global standard on inherent hÙman rights that states

arc morally and politically obligated to respect and promote As stated by tlìe United
Nations Perma¡ent Forum on Indigenous Issues, all human rights declamtions are 'not gen-
erally legally binding; however, they represent the dynamic development of intemational
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legal norms and teflect tÌìe commitment of st¿tes to move in certain directions, abiding by
certain principles'.20

The Indigenous Rights Declaration now foms part of this intemational human rights
conseûsus, operating as a significant mo¡al and political document and representing a

bare minimum standard on Indigenous peoples'rights. According to a UN press release,

it represents 'a major step forward towards the promotion and protection of human rights
and 

-fundamental 
teedoms for a11...(though)...the General Assembly's important role in

setting intemational standards'.2l ln a separate press release, the IJN special rapporteur

on Inãigenous issues, Rodolfo Stavenhagen, also highlighted the significance of adding

Indigenãus peoples' rights to the intemational human rights consensus' when he stated

that 'the Declaration reflects a growing intemational consensus conceming the dghts of
indigenous peoples'.22 FuÌthelmore, as the cun'ent United Nations special rapporteu on

the rights of lndigenous peoples, Dr James Anaya, has stated, it is not the technical legal

significance of t]re document that should be its focus but rather, its normative legitirnacy:

Whatever its legal significance, the Declantion has a significant no¡mative weight grounded in
its high degee;f legitimacy. This legitimacy is a tunction not only of the fact that it has been
formãty eidorsed by an ovcrwhelming majority ofUnitedNations member States. but also the
facttbaiit is the productofyeaß ofadvocacy and strì¡ggle by jndigeno s peoples themselves '"

Since normative change in intemational human rights can be expected to eventually
alter ¡uman rights practicei by states in particular directions,2a it is incumbent to Lrnderstand

what the irnplementation expectations are for states under the emerging Indigenous rights
regime. As Victoria Tauli-Corpuz, chairpelson of the United Nations Pemanent Forum on
lnãigenous Issues ([INPFII), described, 'the Declaration will become the major foundation
and reference' for UN agencies but will also serve 'as the main framework to guide

States'.25 Tauli-Coçuz also noted that the declaration is intended to serve as a 'key instru-
ment and tool for raising awareness on and monitoring progress of indigenous p^eoples'

situations and the protection, respect and fulfilment of indigenous peoples rights' 26

As a standaxd-setting tool, the 46 articles ofthe declar¿tion is a holistic document and is

intended to guide state action toward relationships with Indigenous peoples that are based

on justice, and also to serye as a framework for mutual recognition and mutual respect'
Because of the comprehensiveness of the articles, many states have expressed confusion
and/or misgivings about how they are expected to implement the decla¡ation in practice'

Special rapporteur Anaya has offered the following concrete suggestions for states on
how they can take initial steps towards implementationr

First, Statc omcials as well as ìndigenous leaders should receive training on the Declaratio¡ on
the related intematioûâl instrumenls, and on plâctical meâsures to implement the Declaration

Additionally, States should engage ìn comprehensive reviews oftheir existing legislation and
adminishative programmes to idcntiry whele they may be incompatiblc with the Declaration
This rvould iniLudè a ¡eview of all laws and programmes touching upon indigenous peoples'
rights and interests, including those related to ¡âtural resource develoPment, land, eduoâtion,
a&ninistration ofjùstice and othe¡ aÍeas. On the basis of such a review, the necessary legal
and programmatið reforms should be developed and implemented in consultation with
indigenous peoples.

States should be committed to devoting significant human and frnancial ¡esources to the
measure required to implement the Declaration. These resou¡ces will typically be required
for the demàrcation or retum of indigenous lands, the develoPment of culturally app¡op¡iate
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educational progr"mmcs, support for indigenous sclf-govemance institutions and thc many
otheÌ measures contemplated by the Decla¡ation.

The United Nations system and the intemational community should develop and impleñent
p¡og¡ammes to p¡ovide technical and frnancial assista¡ce to States and indigenous peoples
io ñot e fot utã with these and related steps to implcmcút the Declalation, as a matte¡ of
utmost priority.?7

Clearly, these expectations are high for any state, but for the Anglosphere, Ìvhich \À/ere

founded and settled on tbe basis of a legalisecl dispossession of Indigenous peoples' lands
and resources, the expectations are extraordinarily high. In fact, the Indigenous Rights
Declaration calls on these states to begin a process of resetting the entire ftamework of
their relationship with Indigenous peoples, away from a colonial model and toward a

new relationship b¿sed on mutual resPect, compensation for lost lands and resources,

and Indigenous self-determination, including self-govemance and control over their own
lands and resourcas.2s Therefore, sinÇe the declaration ultimately demands significant
changes to the Anglosphere's political and legâl status quo, a cet1ain degree of resistance

to the declaration would be expected, and the fact that these four states voted against the
declaration on the floor of the General Assembly in 2007 is not particularly surprìsing
The rapid shifts, howevet atnong each of the four states to positions of'support' o¡'endor-
sement' ofthe declaration within two to three years is surprising, given that the document
itself, and its expectations on states, did not undergo any changes or diminishments' In
order to explain why these four states changed their positions so rapidly, I will next
perform a content analysis of the statements of explanation that each state released

following their 'no votes' in 2007, and then compale these statements with the statements

of suppoÍ or endorsement issued by each state during 2009 and 2010

A content analysis of Anglosphere states' statements on the declaration

My comparative contenfanalytic approach will describe the contents ofeach document and
the dominant trends, in an effort to make inferences about the characteristics ofthese ofrcial
comr¡unications and their intended consequences. I will proceed in the order in which the
countries changed positions on the declaration: Australia, New Zealand, Canada and, then,
the United States.

Austrølia
bcplanation of opposíÍ¡on to the declarqtion

The explanation ofAusfalia's 200? 'no' vote on the declaration was issued by the Honour-
able Robef Hill, ambassado¡ and pemanent representative of Australia to the United
Nations.2e In this statement, Ausûdia articulated its view about ùe status ofthe document
and expressed concems over its content, as well as the negotiations process. Australia began
by noting that it had been actively involved in the declaration process and had hoped that
the document ìvould be 'universally accepted, observed and-upheld' but observed that this
text, in its present form, 'fails to meet this high standard'.ru Australia then expressed dis-
appointment over the lack of opportunity for states to pafiicipate in the final stage ofnego-
tiations on the text.

Next, Aushalia made a series of statements on the declaration's lack of legal status.

First, Ausfalia stated unequivocally that 'it rtrâs the clear intention of all states that it be
an inspirationøl declaration with political and moral force, but not legal force' and
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'not ín ¡Íself legaþ binding nor teffective of intemational law' (emphasis added) 31

Fulhemore, because it does not confon¡ to current state practice, and states do not
consider themselves legally obligated to act in accordance with the declalation, it also

does not 'Þrovide a basis for legal actions, complaints, or other claims in any intemational,
domestic, or othet proceedings'.32

Australia then described a series of objections to paúicular rights expressed in the
declaration. First, Australia objected to self-determination, noting that 'self-determination
applies to situations of de-colonisatjon and the break-up of states into snaller states with
ciearly defined population groups'.33 ln an effort to distance itself from responsibility for
de-colonisation as well as attempting to pull Indigenous issues back into domestic politics,
Australia further noted that it:

... sr¡ppo¡ts and encourages the ftll and free engagement oflndigenous peoples in the demo-
cratic decision-making processes in their country, but it does not support a concept that could
be const¡ued as encouráging aotion that would ¡mpair. caen. ¡n part, the tenitorial and political
inlegrity of a stare wirh a syslem ofdemocratic representative govemment "

Next, Australia indicated its objection to the plovisions on lands and resources because

'they could be read to require recognition of Indigenous rights to lands without regard to
other legal rights existing in land, both indigenous and non-indigenous'. Again, Australia
made a rhetorical move to domesticate land and resources issues, stressing that 'any right to
traditional lands must be subject to national laws' and that 'Australia will ¡ead the lands and
resources provisions. . .in line with its existing domestic laws" Australia also noted that the
rights to lndigenous lands a-nd ¡esources, as afiiculated in the declaration, would simply be
'impossible to implement'.rr

Australia then stated its objection to the principle of free, prior and informed consent,
which requires that states obtain the fiee, prior and informed consent of Indigenous peoples
before implementing certain policies and measures that may affect them. Australia com-
plained that the scope ofthis right is ovedy broad and therefore 'unworkable' on a practical
level because it would give a sub-set of the population a veto po\À'er ovff the 'legitimate
decisions of a detnocratic and representative govemment'.36

Misgivings were then also expressed over intellectual property rights and the rights of
thfud parties in different ownerchip arrangements. Concems oYer the status of the declara-
tion as customary law were expressed, as Australia again rnoved to domesticate Indigenous
issues and exert the suPeriority ofits national laws by stating that Indigenous customary larv
'should neve¡ override national laws and should not be used selectively to pemit the exer-
cise ofpractices by certtLin lndigenous communities which would be unacceptable in the
rest of the communitv'.''

Finallf Australia;apped up its statement with a reminder that the declaration is merely
an aspirctional document. Thetefore, due to conceffis over content, status and prccess,
Austrãlia could not support it and'the Declaration will not be binding o¡ Australia'.38

Statement of support for the declqration
On 3 April 2009, Honourable Jenny Macklin, Australian minister fo¡ families, housing,
community services and Indigenous affairs, made a public statement at Parliament House
in Canberra that Australia would now give its 'support' to the declaration iû an effort to
're-set the relationship between Indigenous and non-Indigenous Australians and moving
forward towards a new fliture'.3e In fact, the entire speech reflected the theme that
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Australia's flawed Indigenous policies lie in the past and that this announcement was part of
a new policy, new efforts to 'close the gap', -'build trust' and to 're-set relations' between
hdigenous and non-Indigenous Australians.a0

Far from expressing any critique of the process ofnegotiating the declaration, Macklin
was highly comple[rentary ofthe decades of hard work on tlìe pafi oflndigenous peoples,

which iulminated in passage of this 'landmark document'. Macklin even higblighted the
contributions of five prominent Indigenous Australians whose 'leadership and efforts
r¡r'ere central to the development of the Declar¿tion'

Macklin addressed the søtus of the decla¡ation, using exactly the same terminology as

in the 2007 statement, but she did not cluster the issue ofstatus into one cohesive section of
the 2009 statement, Rathet the sPeech is peppered with indicators ofAustralia's consistent
assefüon of the limited status ofthe declaration. In the two and a half page statement, the
declaration is described as 'aspirational' a total of ûve tirnes' in conhast to the United
Nations' position that the declar¿tion rcpresents a minimum standard on Indigenous
rights that all states are obligated to recognise and protoct. During a repeated expression
in the midclle of tbe speech that Ausfialia was separating itself from the 'flawed policies
of the past', Macklin notes that the declamtion is, of course, 'non-binding' and thus
'does nãt affect existing Australian law'.41

Macklin also addressed the content concems that were expressed in Australia's 2007
statement, speaking to the issues of self-detemination, lands and resources, and the prin-
ciple of free, prior and inforned consent. On self-determination, Macklin stated that 'the
Dàclaration recognises the entitlement of lndigenous peoples to have conúol over their
destiny and to be treated respectfully' while quickly adding that nothing in the declaration
shoulá be 'used to impair Áustralià's territo;al integdty or political unity'.42 In another
effort to domesticate lndigenous issues, Macklìn said that 'we want Indigenous peoples

to participate fully in AustÍalia's democracy'43 while managing their own affairs and main-
taining their identity and culture.

Conceming lands andresources, Macklin again moves to domesticate Indigenous issues

while also pushing them into a frame of cultural heritage. Land rights disputes, she stated,

should be resolved through the Australian coutls, or preferably through mediation, adding
that no Australian laws conceming land rights and title wilt be altered by Australia's support
ofthe declaration. She also framed land and resources rights as cultural heritage matte$,
noting the 'distinctive spiritual relationship' Indigenous peoples have 'with land and

lvatels' and the fact that the lndigenous Land Fund will continue to purchase freehold
land 'to fufiher the social, culhrral and economic aims of Indigenous peoples'.aa

On the issue offree, prior and informed consent, Macklin carefully maintained the Aus-
tralian argument that all of its citizens - Indigenous and non-Indigenous - always have
equal rights and that, in order to 'close the gap', Indigenous Ausfalians must have an

equal right to the 'building blocks of econornic and -social prosperity - healtþ living, a
decent house, the skills and training to get a job' 45 After spending several paragraphs

articulating the jmportance of citizen equality of rights and opporlunities, slre then noted
that 'free, prior and informed consent' means that Indigenous peoples have a right to a
voice in domestic political decision making. Presumably, Macklin was reiterâting the
earlier 2007 concem that free, prior and informed consent should not alloÌv any group a

right of veto, even over matters that directly concem them.
In sum, the differences between the 2007 statement ofopposition and the 2009 statement

of support are minor Objections to prccess legitimacy have disappeared entirely, while
Ausfalia's assertions about the qualified status ofthe declaration remained notably consistent

between 2007 and 2009. The main differences lie in the framing of issues over content'
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Rather than asserting that the declaration's provisions fo¡ self-dete¡mination, land and

resources rights and the principle of lree, prior and informed consent were so objectionable
as to justify opposition to the document as a whole, the 2009 statement makes impofant
rhetorical moves to shìft these issues into the realm of domestic politics and attempts to
ûame them as cultùr¿l heriøge issues, which can be accommodated within the existing dom-
estic instiotional and legal framework in Australia. with this carefully crufted statement of
suppor! therefore, Australia concurrently expressecl support for Indigenous rights generally

while carefully qualifuing their legal status, and effectively wrote down the content of inter-
national Indigenous rights norms to frt their domestic status quo

New Zeølønd
Explqnqtion of Oppos¡t¡on to the Declaration

Like Aust¡alia, New Zealand's Mission to the United Nations was conrpelled to offer an

explanation for its 2007 opposition to the Declaration on the Rights of Indigenous
Peoples, which was delivered by HE Ms Rosemary Banks, New Zealand's peÍnanent
reprcsentative to the United Nations.a6 New Zealand opposed the document due to objec-
tións about process and the legal status ofthe declaration. New Zealand also had issues witlt
parlicular portions ofthe document's content, axeas it deemed to be 'fundanentally incom-
patible wiih New Zealand's constitutional and legal arrangements'a?

The 2007 statement ofexplanation opened with an asseilion of the importance oflndi-
genous rights to New Zealand, noting that 'New Zealand has an unparalleled systern for
ieclress' and that lndigenous rights 'are integal to oùr identity as a nation State and as a

people'.a8 Fufihetmore, 'New Zeala¡d is one of the few countries that from the start sup-
poÍed the elaboration of a declaration that promoted and protected the rights of indigenous
peoples'.ae New Zealand forcefully articulated its objections to the declamtion's process of
negotiation, stating: 'Lest there be any doubt, we place on record our firm view that the
history of the negotiations on the Declaraúon and the divided manner in which it has

been aclopted's0 are probletnatic and were not conducted in accordance with New Zealand's
tradition of 'constructive and hamonious' rclations between lndigenous and non-Indigen-
ous New Zealanders.5l

New Zealand clarified the stahrs of the declaration in intemational law and its applica-
bility to New Zealand. New Zealand emphasised the mere aspirational and non-binding
character of the declaration, while also ernphasising that it 'fully supports the principles
and aspirations of the Declaration" Several times in the text of this statement, New
Zealand commented on the high stah¡s of Maori and the highly evolved institutions and

sfiuctures in New Zealand that separate them from so many other countries of the world,
where 'indigenous peoples continue to be deprived of basic rights' 52

New Zealand raised strong objections to sevenl areas ofthe declaration's content: lands

and resources, redress, and a dght ofveto. Objections were also raised about the intellectual
property provisions, but those wele deemed less central than the above ln terms of land and
tesources, New Zealand commented that the declaration's provisions simply cannot be
practically implernented, and it wouldproduce inequality between Maori and other citizens.
On redress and compensation, New Zealand also assefted that the declaration's provisions
were 'unworkable', especially in light of the 'unparalleled and extensive processes that
exist under New Zealand law in this regard'53 Conceming the principle of informed
consent as an alleged 'right of veto' by Indigenous citizens over a democratic legislature,
New Zealand insisted that Maori are actually well represented in goYemment institutions,
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including parliament, and that the declaration text would create 'different classes ofcitizen-
ship, wh-eie indigenous have a right ofveto that other groups or individuals do not have'.54

New Zeqlqndb statement of suPport for the declaraf¡on

In April 2010, during the Opening Ceremony ofthe United Nations Pe¡manent Forum on
Indigenous Issues, New Zealand's minister of Maori affairs, Honourable Dr Pita Sharples

was called upon to address the forum. He approached the mìcrophone a¡d began to speak in
Maori, working through the usual protocols of acknowledgement that Maori culture
requires - acknowledging the land, the people ofthat land, the spirits, the peoples in the
room, as well as the mountains, tìvers and the lands of the ancestors of those present. He
said that he 'came with a humble heart fo celebrate the Declaration on the Rights of Indi-
genous Peoples'.55 The New Zealand govemmenq be proclaimed, 'has recently decided to
support it'.s6 He then rcpeated all of the above, in English.

New Zealand's 2010 statement of support, delivered by Sharples, spoke positively
about the process ofnegotiating the declaration, noting that it was an 'historic achievement:
the result ofmany years ofdiscussions - 22 yeats in facÏ and ofhard work and persever-
ance by many people',57 apparently indicating a complete revenal ofopinion since2007 on
the issue ofprocess legitimacy. Most of Sharples' statement, howeve¡ focused on the issues

of status and content. As with Australia, New Zealand made a particula¡ set of rhetorical
moves that seemed to domesticate Indigenous rights, frame them as issues of cultural heri-
tage and, of course, maintain the instìtutionâl status quo within New Zealand.

Substantial energy was devoted to assefiing that the declaratron is only an øspiratíonal
znd nonJegal[y binding document that is consistent with New Zealand's already strong
record on lndigenous rights. Immediately after announcing New Zealand's change in pos-
ition, Sharples said, 'In keeping with our strong commitment to human rights, and indigen-
ous rights in particular, New Zealand now adds its sùpport to the DecÌaration both as an

affirmation offundamental rìghts and ìn its expression ofnew and widely supported aspira-
tions'.5E Sharples then described the cenfality ofthe Trcaty of Waita¡gi to New Zealand's
constitutional arangements, noting that the 'Treaty establishes a foundation ofpafineßhip,
mutual respect, co-ôperation and good faith between Maori and the Crown'. Far Íiom being
'û.rndamentally incompatible with New Zealand's constitutional and legal anangements', as

was the case in 2007, the declaration was now described as containing 'principles that are

consistentwith the duties andprinciples inherent in the Treaty, such as operating in the spirit
of partnership and mutual respect'. At the same time, Sharples stated that the declaration
'acknowledges the distinctive and impotant status of indigenous peoples, their common
historical experiences and the universal spidt that underyins its text'.se But, the New
Zealand statement noted, while the declaration 'is an affirmation of accepted intemational
human rights', it 'also expresses new ancl non-bincling, aspirations' 60 Due to the purported
aspirational and non-binding natul e of the declaration, New Zeala¡d can afnrm the rights
contained therein without creating conflict within the 'legal and constitutional frameworks
that underpin New Zealand's legal system'.6r In his five-minute statement of suppofi,
Sharples used some tblm of the \Mord 'aspirational' a total of six times. Again, the
United Nations considers this document not as a merely aspirational one but as a set of
minimum standards.

The statement of support also addressed the issues of content concem that had been

listed in the 2007 statement ofexplanation. First, on land and resources, the 2010 statement
of support made clear that Nev/ Zealand will determine land and resources rights and
restitution 'through its well-esøblished processes for resolving Treaty claims' and has
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'developed its own distinct approach'.62 Furthennore, New Zealand 'maintains, and will
continue to maintain, the exísting legal rcgirnes for the ownership and management of
land and natwal resources'.63

Conceming the issue of redress, 'New Zealand acknowledges and understands the
historic injustices suffered by Maori in relation to their land and resources and is committed
to addressìng these through the established Treaty settlement process'. ln a nod to the
impofiance of practicality and maintaining equality, New Zealand then indicated that
'redress offered in Treaty settlements is, however, constrained by the need to be fair to
everyone and by what the country can afford to pay'.e

On the issue of Indigenous involvement in decision making, New Zealand again
deferred to its already existing domestic institutional structures and pmctices. New
Zealand, it said,'has developed, and will continue to rely upon, its own distinct processes

and instihltions that afford opporhmities for Maori for such involvement'65
The statement ends with a gesture to 'acknowledge and restate the special cultural and

historical position of Maori as the original inhabiønts - the tangata whenua - of New
Zealand' along with several proclamations of moving along 'possible Paths forward' and
'encouragement and inspiration for the future'.66

Just like in Australi4 New Zealand's 2010 statement of supPort is remarkably different
from the 2007 explanation ofvote only in terms ofprocess legitimacy and the lraming of the
highlighted content concems. In 2007, New Zealand shongly voiced concems over process

legitimacy, while in 2010, it took a celebratory tone. In 2007, New Zealand noted, in no
uncefain terms, that New Zealand viewed the declaration as aspirational and non-binding.
This stance did not change af alil by 2010. What did notably change, however, was how
New Zealand framed the conûent issues of concem. While in 2007, issues of land and
resources, redress and Indigenous decision making articulated in the decla¡ation were
'fundamentally incompatible with New Zealand's constitutional and legal arangements',67
by 2010, New Zealand pronounÇed that since the declaration was merely aspirational and
non-binding, these issues could be interpreted within a domestic, cultural heritage frame-
work. As with Australia, New Zealand d¡opped its concems over process legitimacy ofinter-
national Indigenous rights norms and emphasised the nomative importance oflndigenous
rights, all the while qualif,ing the legal status of Indigenous rights and writing doìvn the
norins themselves so that they aligned with existing domestic policy a¡d institutions

Canadø
Explanatíon of opposition to the declarqtion

Canada's 2007 explanation of opposition to the Decla¡ation on the Rights of Indigenous
Peoples was delivered by Ambassador John McNee, the pemanerìt representative to the
United Nations, on 13 September, the date of the General Assembly vote. Like Ausûalia
and New Zealand, the Canadian ambassador noted particular problems with the process

and content of the declalation, while maintaining its aspirational and non-binding legal
status. Also like the other two counúies examined thus f¿x, Canada attempted to highlight
the strength of its existing domestic institutions for resolving disputes with Indigenous
peoples and aimed to separate itself ûom other countries tlat may not be so advanced in
Indigenous rights.

McNee began by noting how Canada 'has long demonshated our commitment to
actively advancing indigenous rights at home and intemationally', recognising that 'the
situation of indigenous peoples around the world wauants concelted and concrete inter-
national action'.6E Despite the fact that Ca¡ada has suppoded all intemational initiatives
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related to Indigenous peoples, and'continues to make further progress at home', Canada
expressed great 'disappoinhnent that we find ourselves having to vote against the adoption
of this Declaration as drafted'.6e

Canada expressed dissatisfaction with the process of negotiating the declaration, indi-
cating that it 'had long been a proponent of a strong a¡d effective text that would
promote and protect the humaa rights and fundamental ûeedoms of every indigenous
peruon without discrimination and recognise the collective rights of indigenous peoples
a¡ound the world'.?0 The text, however'did not meet sucll expectations and did not
address some of our concems'. While Canada sought a document that would be strong
and provide practical guidance to all states, 'such a process had not taken place' and that:

,.. the few modificâtions p¡esented at the last minute to this Assembly, prepared by a limited
number ofdelegations, do not arise from aD ope¡. inclusive or transparent process, and do not
address key areãs of concern of a number ofãelegations, including Canadì.7r

Like the other Anglosphere states, Canada was extremely cleat that the declaration was
merely aspirational, non-binding and does not represent an evolution of customary law. In
order to reinforce this point, Canada ended its statemenr to the General Assembly noting
that:

For clarity, we also underlirie our unde¡standing that this DeclaÉtion is not a legally binding
instrument. It has no legal effect iù Canada, and its provisions do notrcplesent customarl intet-
uational 1aw72

In terms of content, Canada had similar objections as Australia and New Zealand.
Canada rejected the declaration's provisions on lands and resources on the grounds that
these provisions are 'overly broad, unclear, and capable of a wide vatiety of interpret-
ations'.73 Crucially, however, the statement noted that Canada is exhemely proud of its
existing recognition of Indigenous rights to lands, territories and resources, noting that
the declaration may possibly put 'into question matters that have been settled by treaty'.74

Canada also noted that the provisiors requiring 'free, prior and informed consent are
unduly restrictive'.7s Again, Canada expressed concem that the declaration's provisions
enabled the 'establishment of a complete veto power over legislative and administrative
action for a particular group', which would be 'fundamentally incompatible with
Canada's parliamentary system'.7ó Like Aust¡alia and New Zealand, Canada asserted
that existing rights a¡d its domestic processes were far superior to provisions for lndigenous
rights as arliculated in the declaration.

Stateuent of endorsenxent of the declarøtiott
Canada's 2010 statement of endorsenent of the declaration stands apart ftom the other
Anglosphere states in several respects. Unlike the other Anglosphere states, Canada's offi-
cial change ofposition on the declaration was handled in a relatively quiet manner There
was no large public event where a formal announcement was made. Rather, on the moming
of 12 November 2010, Canada's ambassador to the United Nations, John McNee (the same
ambassador that had delivered Canada's statement of opposition just three years earlier),
met with the president of the United Nations General Assembly, Joseph Deiss, to inform
him that Canada had decided to offcially endorse the declaration.TT Later that aftemoon,
a press release appeared on the website of Indian and Nofthem Affairs Canada (INAC),
stating that Canada was now endorsing the declaration.Ts This did follow a more public,
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but very brief, a¡nouncement in March 2010 by Govemor-General Michaëlle Jean, durin-g

her speech from the throne, that Canada was reconsidering ils position on the declaration.Tg
Canada's announcement of endorsement consisted of only six, very short paragraphs

and was, by far', also the shortest and least detailed of the Anglosphere states. While
there was now a cornplete absence of any comment on the pÏocess of negotiating the

declaration, Canada's statement made clear its position on legal status. The statement

said that Canada 'formally endorsed the United Nations D€claration on the Rights of Indi
genous Peoples in a manner fully consistent with Canada's Constitution and laws'.Eo It also

noted, in pamgraph four, that 'while the Declaration is not legally binding, endorsing it as

an important aspirational document is a significant step forward in strengthening relations
with Aboriginal peoples'.8r So, while the press release was short, it made Canada's view
very clear: the declaration is merely aspilational, non-binding and will be interpreted in a
manner'fully consistent v/ith Canada's Constitution and laws'.82

Unlike the other Anglosphere states, Canada's statement of endorsement did not run
down the list of content complaints present in thett 2007 explanation of opposition, and
then try to rectify those complaínts with the present statement of endorsement by refi'dming
those issues as domestic, cultual heritage concems. Rather, Canada simply declared that the
Indigenous Rights Declaration 's€ts out a number ofprinciples that should guide harmonious
and cooperative relationships between Indigenous peoples and Stâtes, such as equality,
parhership, good faith and mutual respect'.E3 Canada, it said, 'strongly supports these prin-
ciples and believes that they are consistent with the Govemment's approach to working with
Aboriginal peoples'.84 ln a background statement also appearing on the INAC website,
Canada indicated that while concems over the issues of land, ¡esowces and the pïinciple
of flee, prior and informed consent remained 'we have endoned this document because it
has the potential to contribute positively to the advancement of Indigenous rights around
the world'.85 So, in similar fashion as the other Anglosphele stat€s, Canada asserted that it
was encloruing the declaration because it could now comfortably interyret it in line with its
existing domestic practices and vr'as doing so because Indigenous peoples in othel parts of
the world needed theil host states to recognise and resPect the principles of the declaration.
It is a cliplomatic and rhetorical move on multiple levels, seemingly intended to reduce the
significance of the declaration for Canad4 domesticate Indigenous issues, maintain the
status quo in tetrns of policy, law and insti¡¡tional structules, and separate Canada fiom
other countries 'around the world' where Indigenous peoples do not enjoy the benefils of
Canada's approach to Aboriginal issues. especially since Canada--was aiming to 'further
reconcile and sbenglhen our lelationship with Aboriginal peoples''"

United Støtes of Arnerica
Expkmøtion of opposítipn to the declaratìon
The 2007 explanation of opposition by the United States to the declaration was issued by
Robert Hagen, US Advisor, while a second document, 'Observations of the Uuited States

with Respect to the Declaration on the Rights oflndigenous Peoples' circulated publically
immediately following the General Assembly vote. Hagen's short statement concentrated
on the objections of the United States to the process of negotiating the declalation and
mentioned briefly a list of US objections to content, while the 'Observations' document
elaborated more fully US positions on the stahrs of the declamtion as well as its objections
to particular matters of content.

The United States, like the other Anglosphere states, raised objections to the process of
negotiating the declaration, claiming that the US 'had worked ha¡d for 11 years in Geneva



114 S.R. Lightfoot

for a consensus declaration, but the document before us is a text that was prepæed and
submitted after the negotiations had concluded'.87 TlTe declaration's process, it stated, '\üas
unfotunate and exraordinary' and 'sets a poor precedent with respect to UN Pactic€'.
The text, according to the US, is 'conflrsing', 'risk endless conflicting interpretations and
debate about its application', and it is therefore not 'capable of implementation"sE

While the statement ofexplanation was silent on the status of the declaration, the United
States made its position abundantly clear in the 'Obselvations' document and lollowed the
overall trend of the Anglosphere. The US described the decÌaration as 'aspirational' with
'political and moral, rather than legal, force'.8e The document is an expression ofrecommen-
dations and 'is not in itselflegally binding nor reflective ofintemational law'.e0 The US also
rejected the possibility that the declaËtion was or could become customa¡y intemational law.
FutheÌmore, the US noted, the document 'does not provide a proper basis for legal actions,
complaints, or other claims in any intemational, domestic or otJrer proceedings' el

The content objections of the United States also followed the dorninant Arglosphere
trends, although the US 'Objections' document, which was the longest and most detailed
ofthe Anglosphere states, made a few additional content objections that were not present
in the other thee explanations. Like the other three Anglosphere states, tbe US objected to
the declaration's provisions on self-determination, lands andresources, redress, and the prin-
ciple offree, prior and informed consent. Like Australia, the US noted that lndigenous self-
determination was intended only to mean self-govemment or autonomy within a nation state,
but the terminology of self-detetmination was confusing because that term is typically
reserved for situations whe¡e a sub-national group is seeking inrlependent statehood Like
the other three states, the US was also concemed that the declaration's provisions on
lands, resources and redress are 'overly broad and ínconsistent' while also 'ìmpossible to
implenent'.e2 The US followed the Anglosphere pattem of objecting to the pdnciple of
free, prior and informed consentbecause it couldbe interpreted to 'c-onfer upon a sub-national
grouf a power ofveto over the laws of a democratic legislature'.e3

The US added two particular obj ections to content that were not present in the other three
states' explanations. First, the US expressed its opposition to the rccognition of collective
rights as part ofthe human rights consensus. The US expressed concems that, if collective
rights are recognised as human rights, individuals within those groups become vulnemble
to potential violations of their individual human rights by the collective. Furthermore, if
both individuals and collectives hold human rights, these two sets ofrights may sometimes
be in conflict. Second, the United States stated its objection to an absence of definition of
'indigenous peoples' in the declaration, noting that 'this obvious shortcoming will subject
application of the declaration to endless debate, especially if entities not properly entitled
to such status seek to enjoy the special benefits and rights contained in the declaration'.

Statement of endorsement of the declqrqt¡on

In early 2010, a few days after New Zealand's surprise announcernent of supporl for the
declaration at the opening ceremony of the United Nations Permanent Forum on Indigenous
Issues, the United States ambassador to the United Nations, Susan Rice, announced that the
United States was launching a full review ofits position on the declaration.ea The review
included three ûibal consultatìon meetings held over üe summer and earìy autumn of2010.
On 16 Decernber 2010, nea¡ the end of his remarks to the White House Tribal Nations
Conference, President Obama briefly announced that the United Slates had decided to
'lend irs suppof' to the decla¡ation.es As it had in 2007, the United States released a
more detailed statement after the public announcement.
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The detailed statement contained a more complete explanation of US support for the
declaratior, along with a full specification of qualifiers and exemptions. WTile Obama's
very briefremarks mentioned that the declaration affitmed a set of lndigenous aspirations,
the follow-up staternent was much more detaíled on the issue of status The declaration, it
said, 'which-while not legally binding or a statement of current intemational law-has
both moral and political force'.e6 The statement also emphasised the mere aspirational
character of the decla¡ation, as well as the US intent to interpret it within the bounds of
the US Constitution:

Il exp¡esses both the aspirations ofindigenous peoples around the rrorld and those of States in
secking to improve their ¡elations with indigenous peoples. Most importantly, it explesses
aspirations ofthe Unitcd States, aspi¡ations that this coùntry seoks to achieve v/ithjn the stmc-
twe of the US Constitution, laws, and international obligations, while also seeking, rvhere
appropriate. to improve our laws and policies.e'

In terms of addressing Íssues of content, the detailed statement began with the concept
of self-detemination, noting that the declaration had initiated 'a new and distinct inter-
national concept of self-detemination specific to indigenous peoples',es a concept that is
different from the intematìonal law understanding. The US pointed out that the new Indi-
genous understanding of self-determination ùanslated into self-government araangements
within nation states. Tribal nations within the US already enjoy such a govemment-to-
govemment relationship with the US federal govemment, so there was no need for the
US to make any changes in this shuctural relationship.

On the principle of fiee, prior and informed consent, the US again noted that it
already had such 'a process of meaningful consultation with hibal leaders', but also
noted that the principle of free, prior and informed consent did not require the US to get
the 'agreement of those leaders, before the actions adclressed in those consultations are

taken'.ee The US also, in this section, implicitly resolved the lack of Indigenous clefinition
issue by noting that it intended to 'consult and cooperate in good faith with federally
recognized tribes and, as applicable, Native Hawaiians, on policies that directly and sub-
stantially affect then'. I oo

Conceming land, resources and redress, the US was clear that these provisions pel1ained
to 'full legal recognition of the lands, territories, and natural resources indigenous peoples
curentlypos.rass by reason oftraditional ownership, occupation, or use as well as those that
they havã otherwise acquired' (emphasis added).ror The US also adiculated that states
should recognise, 'as appropriate, addjtional interests of indigenous peoples in traditional
larìds, teüitories, and natural resources'.i02 Again, the US asseÍed that its existing frame-
work of laws was more than adequate in this context.

One substantial change ofcontent that occurred with this US change ofposition on the
declaration was ollcial recognition by the United States of the existence of collective
human rights. The US 'is com¡¡ittcd to sewing as a model in the intemational community
in plomoting and protecting the collective rights ofindigenous peoples as well as the human
rights of all individuals'. It stated directly that'indigenous peoples possess certain ...
collective rights' in addition to the individual hrlman rights possessed by every individ-
ual.tot The US understands the declaration 'in light of this understanding of human
rights and collective rights'.1o4 Although it seemed to dm$, a distinction between
'human rights', which presumably adhere to individuals, and 'collective rights', which it
admits lndigenous peoples possess, the mere US acknowledgement of the existence of
collective rights was notably historic.
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Findings: selectiv€ endorsement
Table 1 summarises the findings ofthe above content analysis. Several trends arc evident
from this analysis, which reveal the architecture of 'selective endoßement' of Indigenous
rights by the Anglosphere. Fi$t, the Anglosphere dropped its concems ove) ptocess legiti-
macy and Indigenous rights. In 2007, all four Anglosphere states criticised the declaration's
negotiations plocess, while by 2009 and 2010 they either refrained from comment on the
process altogether, or they had changed their rhetoric to a much more positive and compli-
mentary description ofthe process. But, not one ofthe fou states highlighted process as a

problem in their 200912010 staternents of support
Second, the Anglosphere underscored t}te normative importance of lndigenous rights

norms while sitnultaneously qualifoing their legal status. For all four, the issue ofthe declara-
tion's status rernained remarkably consisteìrt betweer'ì 2007 and2009l20l0 While each state

had noted iD 2007 that the declaration was merely aspìrational, non-binding and would not
affect their existing laws or policies, each ofthe four states v/as exceedingly careful to reiter-
ate these same argunrents in their later statements of suppofi In the area of the declaration's
stal¡s, there was no change in any of the four between 2001 and 200912010. At the same

time, all four states emphasised tle normative importance of Indigenous rights generally,
and each also highlighted their high global status as Indigenous rights supporters.

Third, in the area of content, thee of the four states (Australia, New Zealand and the

Unjted States) carefully ticked down the list ofcontent objections that they had commonly
noted in 2007 (self-determination, land and resources, redress, and the principle of ftee,
prior and informed coDsent) and then readdressed them in a new light, For these three
states, thet new descriptions were clear that, as long as these provisions were interpreted
within existing domestic laws and structures, they were not problenratic. Only Canada
refi¿ined lìom a full description ofhow the declamtion's provisions would be reinterpreted
within the confines ofexisting domestic law and policy Outside ofthe US shift on collec-
tive rights, there was no substantive change in these four states' commitment to Indigenous
rights between 200? aú 200912010.In fact, theìr commitments, qualificâtions and exclu-
sions related to Indigenous rights remained remarkably oonsistent whether they were
opposing or supporting the declaration. With their qualifrcations and exclusions, all four
states str¿tegically, collectively and unilaterally w¡ote down the content of intemational
Indigenous rights norms so that they were already in alignment with the legal a¡d insti-
tutional status quo in the Anglosphere, making further implementation efforts unnecessary.

Conclusions and implications of selectiYe endorsement

As the above analysis ha"s shown, multiple possibilities ofstate commitment behaviour exist
beyond the binary ofratification and non-ratification. The practice ofselective endoßement is
a new finding ofstate commitment behaviour that contributes to a deeper understanding ofthe
nuances of state commiÍnent, compliance and implementation ofhuman rights norms.

Selective endoNement lies at the intersection of rationalist and constructivist expec-
tations on state commiûnent behaviou¡ vis-à-vis human rights norms. When emerging
intemational rights norms directly conflict with state interests and denand substantial
changes to the status quo, states respond in some r¡/ays like rationalists would expect.
They skategically and selectively endorse only those non¡s that align with their interests.
Yet, because the identities of liberal democratic states are co-constitutive ofhuman dghts,
staGs also demonsfiate behaviour that adheres more closely to what constructivists would
expect. States proclaim the normative importance ofthe rights in question and make great
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Table 1. content analysis results

Aurtralia 'Support'

Charige o¡
DRIP

Public event, speech to P/.rc¿lx.' Objects Procef'$:
pajliament Slatus: Aspirational Sløtus'

Non-binding
Not reflective of existirìg law
Not customary law

Cottt¿ttf.' P¡oblems with: Cøntent:
. S elf,-dete¡miûation
¡ Lands and resou¡ces
. Free, plio¡ and

info¡med consent
. lntellectualprope¡ty

Pùblic event, opening Pr¿c¿ss.' Objects Process.
ceremony ofuN PFII Starrrs.' Aspirational Støtus:

Non-binding
Fundameûtally incompatibLe

with
domestic law and
imtihrtions

C¿lf¿ttl" Problems with: Conletúl
. Lalds and ¡esources

Redress
. Indigelor¡s

ìnvolvement in
decision making

. Intell€ctualproperty

How an¡ounced

New 'Suppofl
Ze lãÍd

2007 state¡nents

Highly compliûentary
Aspirational
Non-binding
Not affecting existing law

Cla¡iûes:
. Self-determination
¡ Land and ¡esources
. F¡ee, prior and informed conse[t
F¡ames as domestic issues where lfldigenous and

non-Indigenous citizens must be equal
Positive
Aspirational
Non-binding
Consistent w¡lh spirir ofTreary of Waiungi

Lands and¡esourcos, and ¡ed¡ess issues will continue to
be handled through highly sophisticated domestic
processes, Indigenous Peoples to pa¡ticipate in
domestic politics

2009/2010 stâtemenrs
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Table 1. Continued.

Canada

Change on
DRIP How announced

'Endo¡se' No publio event, released Prccess:
on minist¡y rrebsite Støttts:

Conlent:

US 'Support' Public event, presidential Process:
¡emarks at Tribal St ttus:
Nations Conference

Co tent:

2007 statemenls

Disappoint¡nent Process:
Aspi¡ational Status:
Non-binding
No legal effect in Canada
Not custornary intemational

law
Problems with: Content:

. Laflds and ¡esources

. F¡ee, p¡ior and
informed consent

o Fundamentally
incompatible with
parliamentarY system

Fìawed Process:
Aspirational Stdtus:
Non-binding
Not reflective of intemational

customary law
Problems.,vith: Contenl:

. Self-determination

. Lands and resources

. Redress

. Free, prio¡ and
info¡n'ìed consent

. Collective rights

. Absence of def,riifon

Absence of comment
Aspirational
Not legally binding
Endorsed in a manner fully consistent with the

constitution and laws

Supports the p¡inciples ofthe declaration
Dcclaration's principlcs are already consistent with
Canada's approach to z\boliginal issues

Absence of comment
Aspi¡ational
Non-binding
To be interp¡eted within the context ofexisting law and

policY
New unclerstandi[g of self-determination is not

inconsistcnt with existing US practice
Lands, resources and right to ¡edress apply only to

lands cureùtly possessed and occüpied
Co¡sultation does not mean agreement
Defrne a.s iederally recog¡ised t¡ibes and Native

Hawaiians
Acknowledges Indigenous colleotive ¡ights

2009/2010 statements

?
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efforts to show how they comply. However, selecfive endo$ement demonstrates a curious
inte$ection between rationalism a¡d constructìvism: statas stategically, collectively and
unilaterally write do\¡,n intemational nolms so that those re"¡'Titten norms align with state

interests as well as the legal and institutional status quo, all the while securing their standing
in the community of states that support the norns, without any intent of moving toward
fu rther implementation.

These findings suggest that, in pructice, the Anglosphere may be attempting to shift the

Indigenous rights conversation away fiom the legitimacy concems of the intemational
hurnan rights díscourse, in favour of domesticating Indigenous issues and presewing a

(neo)Jiberal framework. Rather than substantively changing their positions on intemational
Indigenous rights, these states seem to engage in an active process of self-exemption,
developing and utilising a discourse of exceptionalism for the Anglosphere vis-à-vis Indi-
genous rights, But, self-exemption is not the only behaviour exhibited though the pmctice
ofselective endorsement. Wjf¡ selective endorsement, the Anglosphere has collectively and
unilaterally rewritten inæmational Indigenous rights norms so that they lepresent diminished
content with qualified status. I conclude that, for settler states of the Anglosphere, selective
endorsement of Indigenous rights seems to serve as a pre-emptive political move against

¡mplementation, presewing these states' legal and policy status quo while offering relief
fiom ftansnational and domestic political pressure, and allowing these states to plausibly
profess the normative value of and the commitment to Indigenous rights.

In pructice, the Anglosphere states maneuvered themselves out of an lndigenous rights
dilemma where they stood alone intemationally in their expressed opposition to inter-
national Indigenous rights. With selective endorsement, the Anglosphere was attempting
to maintain the domestic legal and institutional status quo while simultaneously supporting
the nomlative value oflndigenous dghts. Between 2007 and 2009/2010, Indigenous rights
movements were able to use the Anglosphere's negative votes as moral persuasive tools for
political gain, exposing the colonial ambivalence of the Anglosphere states and shaming
them both domestically and intemationally. When tbese states' unresolved colonial ambiva-
lence on Indigenous rights was exposed, human rights organisations could easily launch
legitimacy complaints at the Anglosphere states, subjecting them to a certain degree of
embarrassment, shame, and moral and political pressure.

With selective endorsement oflndigenous rights, the AnglosPhere states cleverly retook
the political upper hand and shifted the burden back to Indigenous rights movements. Indi-
genous rights activists now find themselves with fewer moral and political tools to leYerage

against the Anglosphere states. In orde¡ to advance Indigenous rights in practice, the moral
and political campaign should look beyond issues of state endorsement and concentrate
squarely on the stahrs of state implementation of Indigenous rights norms as articulated
in the United Nations Declaration on the Rights of Indigenous Peoples, which represents
the original global consensus on the minimum standard of Indigenous rights. Indigenous
dghts activists must continue to place substaatial political and moral prcssufe on states,

demanding effective domestic implementation of the odginal consensus on Indigenous
rights norms, regardless of the Anglosphere's selective endorsement of the lndigenous
Rights Declaration .
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