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INTRODUCTION

1. The federal Clean Air Act requires the Administrator of the United States
Environmental Protection Agency (“Administrator” or “EPA”) to promulgate modern
pollution control limits at the massive Navajo Generating Station (“NGS”) and Four Corners
Power Plant (“Four Corners”), located on Navajo tribal lands in Arizona and New Mexico, to
remedy unhealthful, scenery-impairing air pollution in protected national parks and
wilderness areas in the American Southwest. Because EPA has failed to promulgate such
pollution control limits without unreasonable delay, Plaintiffs bring this action to secure an
order from the court that directs EPA to issue haze-reducing pollution control limits at NGS
and Four Corners forthwith.

2. In particular, this Clean Air Act Section 304(a) citizen suit, 42 U.S.C. §7604(a),
seeks an order compelling EPA to perform its nondiscretionary duties by date or dates
certain to promulgate federal implementation plans (“FIPs”) establishing Best Available
Retrofit Technology (“BART”) for NGS and Four Corners. EPA’s failure to perform these
duties within a reasonable time has deprived Plaintiffs’ members of health, welfare, and
procedural protections provided by the Clean Air Act.

JURISDICTION AND VENUE

3. The instant action arises under the Clean Air Act (“CAA” or “the Act”), 42
U.S.C. §7401 et seq. This Court has jurisdiction over this action pursuant to 42 U.S.C. §7604
and 28 U.S.C. §§1331 and 1361. The relief requested herein is authorized pursuant to 42
U.S.C.§7604 and 28 U.S.C. §§2201, 2202, and 1361.

4, In accordance with 42 U.S.C. §7604(a) and 40 C.F.R. Part 54, Plaintiffs

notified the Administrator of EPA of the violations alleged herein and Plaintiffs’ intent to
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initiate the present action. This notice was provided via certified mail, posted July 15,
2011, and addressed to the EPA Administrator. Copies of Plaintiffs’ notice were served on
the EPA Regional Ad;ﬁi-nistrator in San Francisco, the Navajo Nation, the states of Arizona
and New Mexico, and on the operators of NGS and Four Corners. More than 180 days have
passed since Plaintiffs’ notice was served pursuant to 42 U.S.C. §7604(a). EPA never
contacted Plaintiffs regarding their July 15, 2011 notice letter, and EPA never issued any
final BART determinations for NGS or Four Corners.

5. Venue is proper in this Court pursuant to 28 U.S.C. §1391(e) because
Defendant Lisa P. Jackson is an officer of the United States sued for acts and omissions in
her official capacity, and her official residence is in the District of Columbia.

PARTIES

6. Plaintiff Diné CARE (Citizens Against Ruining our Environment) is a non-
profit, all-Navajo environmental organization, based within the Navajo homeland. Diné
CARE strives to educate and advocate for traditional Navajo teachings as it protects and
provides a voice for all life in the Four Sacred Mountains. Diné CARE promotes alternative
uses of natural resources that are consistent with the Diné philosophy of Beauty Way. Diné
CARE works to protect and preserve the Diné way of life, including clean air on which all
life depends.

7. Plaintiff National Parks Conservation Association (“NPCA”) is a national not-
for-profit corporation headquartered in Washington, D.C., with over 325,000 members
nationwide. NPCA’s mission is to protect and enhance America’s national parks for the use

and enjoyment of present and future generations. Since NPCA was established in 1919, it has

advocated for protection of the natural environment (including air quality) in and around



the national parks, educated decision makers and the public about the importance of
preserving the parks, worked to convince ofﬁ(-:i.als in the Executive Branch and members of
Congress to uphold the laws that protect the public’s use and enjoyment of the parks and to
support new legislation to address threats to the parks, litigated to uphold these laws, and
assessed the health of the parks and adequacy of park management to better inform the
public and advocate for parks.

8. Defendant Lisa P. Jackson is the Administrator of the United States
Environmental Protection Agency and is charged with the task of taking various actions to
implement and enforce the Clean Air Act, including those actions sought herein. Defendant
Jackson is sued in her official capacity, and she officially resides in Washington, D.C.

9. Defendant United States Environmental Protection Agency is the federal
agency charged with implementation of the Clean Air Act.

FACTUAL BACKGROUND
Visibility Impacts from NGS and Four Corners Power Plants

10. Pollution from NGS has plagued the Grand Canyon since coal was first fed to
its boilers over thirty years ago. NGS is a 2,250 megawatt coal-fired power plant located
approximately 12 miles from the eastern edge of Grand Canyon National Park. NGS is the
largest coal-fired power plant on the Colorado Plateau, and the eighth largest in the
country. Although located on Navajo tribal land, NGS is owned and operated exclusively by
non-tribal utilities including Salt River Project, Arizona Public Service Company, Tucson
Electric Power, Bureau of Reclamation, Los Angeles Department of Water and Power and

Nevada Energy.



11. On an annual basis, NGS discharges into the air of the Southwest over 34,000
tons of nitrogen oxides (NOx), 1,900 tons of particulate matter (PM), 3,690 tons of sulfur
dioxide (SO2), and 20 million tons of carbon dioxide (C02).

12. Four Corners is a 2,060 megawatt coal-fired power plant located in the
northwest corner of New Mexico, approximately 25 miles west of Farmington, New Mexico
and approximately 35 miles south of Mesa Verde National Park in Colorado. Although Four
Corners is located on Navajo tribal land, it is owned and operated exclusively by non-tribal
utilities including Arizona Public Service Company, Southern California Edison, Public
Service Company of New Mexico, Salt River Project, El Paso Electric Company, and Tucson
Electric Power.

13. Four Corners has five separate generating units that were constructed
between 1962 and 1970. Every year Four Corners’ five generating units burn over ten
million tons of coal, and, in that same span of time, discharge into the air of the Colorado
Plateau approximately 42,000 tons of NOy, 12,000 tons of SO2, 1,300 tons of PM, and 15
million tons of CO2. Four Corners is the largest single source of air pollution in the state of
New Mexico.

14. In 1977, Congress amended the Clean Air Act to provide “Class I” status - the
greatest protection from air pollution -- to national parks and wilderness areas. “Class 1”
status means, among other things, that existing visibility impairment in mandatory Class I
national parks and wilderness areas must be eliminated.

15. Visibility impairment is measured in deciviews. A 1.0 deciview reduction in
visibility is perceptible to the human eye. According to EPA’s 1999 regional haze

regulations, “A single source that is responsible for a 1.0 deciview change or more should



be considered to “cause” visibility impairment.” 40 C.F.R. Part 51, Subpart P, Appendix Y—
Guidelines for BART Determinations Under the Regional Haze Rule, Section IIT A. 1.

16. The National Park Service has determined through air dispérsion modeling
that air pollution from NGS alone impairs visibility by over 39 deciviews in at least eleven
Class I national parks and wilderness areas in the Southwest, 39 times greater than EPA’s
threshold used to determine if a single source of pollution causes visibility impairment.
Class I areas impacted by emissions from NGS include Grand Canyon National Park (AZ),
Capitol Reef National Park (UT), Bryce Canyon National Park (UT), Arches National Park
(UT), Canyonlands National Park (UT), Mesa Verde National Park (CO), Petrified Forest
National Park (AZ), Sycamore Canyon Wilderness (AZ), Pine Mountain Wilderness (AZ),
Mazatzal Wilderness (AZ) and Zion National Park (UT).

17. The National Park Service additionally has determined through air modeling
that Four Corners impairs visibility in 16 Class I areas by more than 46 deciviews - 46
times greater than EPA’s threshold used to determine if a single source of air pollution
causes visibility impairment. Class I areas impacted by emissions from Four Corners
include Arches National Park (UT), Bandelier Wilderness (NM), Black Canyon of the
Gunnison Wilderness (CO), Canyonlands National Park (UT), Capitol Reef National Park
(UT), Grand Canyon National Park (AZ), Great Sand Dunes National Monument (CO), La
Garita Wilderness (CO}, Maroon Bells Snowmass Wilderness (CO), Mesa Verde National
Park (CO), Pecos Wilderness (NM), Petrified Forest National Park (AZ), San Pedro Parks
Wilderness (NM), West Elk Wilderness (CO), Weminuche Wilderness (CO) and Wheeler

Peak Wilderness (NM).



18. To remedy the visibility impairment caused by NGS and Four Corners, the Act
requires EPA to mandate the installation and operation of Best Available Retrofit
Technology (“BART”). 42 U.S.C. §7491(b)(2)(A).

19. The installation and operation of BART at NGS and Four Corners would
remedy, at least in part, existing visibility impairment in those downwind national parks,
wilderness areas, wildlife refuges, and other areas designated by the Act and EPA rules as
mandatory “Class I” Federal areas.

20. Plaintiffs’ members use and enjoy these Class I areas for reéreation, spiritual,
cultural and aesthetic enjoyment, including enjoyment of the scenic vistas. Plaintiffs’
members’ use and enjoyment of these areas is adversely affected by the visibility
impairment caused by NGS and Four Corners.

21. The acts and omissions of EPA complained of herein cause injury to Plaintiffs
and their members by delaying the adoption, submission, review, approval or promulgation,
and implementation of federal implementation plans required by the Act to remedy and
protect against visibility impairment adversely affecting use and enjoyment of Class I areas
by Plaintiffs’ members. These delays cause injury to Plaintiffs’ members by prolonging
existing, and allowing future, visibility impairment that significantly interferes with
Plaintiffs’ members’ use and enjoyment of Class I areas, and by nullifying or delaying
measures mandated by the Act to remedy and prevent such visibility impairment. The
recreational, aesthetic, health and environmental interests of Plaintiffs’ members have been
and continue to be adversely affected by the acts and omissions of EPA alleged herein.

22. The acts and omissions of EPA alleged herein further deprive Plaintiffs and

their members of procedural rights and protections to which they would otherwise be



' entitled, including, but not limited to, the right to comment on and judicially challenge the
adequacy of federal implementation plans for the NGS and Four Corners power plants.

23. For all the foregoing reasons, the failures complained of herein cause
Plaintiffs and their members’ injuries for which they have no adequate remedy at law.
Granting the requested relief would redress these injuries.

EPA’s Tribal FIP Obligations

24. The citizen suit provision of the Clean Air Act, Section 304(b)(2), 42 U.S.C.
§7604(b)(2), provides that citizens may commence a civil action against the Administrator
of EPA “where there is alleged a failure of the Administrator to perform any act or duty
under this chapter which is not discretionary with the Administrator.” Furthermore, “the
district courts of the United States shall have jurisdiction to compel (consistent with
paragraph (2) of this subsection) agency action unreasonably delayed. .. In any such action
for unreasonable delay, notice to the entities referred to in subsection (b)(1)(A) of this
section shall be provided 180 days before commencing such action.”

25. Pursuant to the tribal authority provision of the Clean Air Act, Section
301(d)(4),42 U.S.C. §7601(d)(4),

In any case in which the Administrator determines that the treatment of
Indian tribes as identical to States is inappropriate or administratively
infeasible, the Administrator may provide, by regulation, other means by
which the Administrator will directly administer such provisions so as to
achieve the appropriate purpose.

26. In 1998, EPA issued its Clean Air Act tribal authority rule pursuant to 42
U.S.C.§7601(d)(4). 63 Fed.Reg. 7271 (February 12, 1998). According to the tr'ibal

authority rule at 40 C.F.R. §49.11, the EPA Administrator,

(a) Shall promulgate without unreasonable delay such Federal
implementation plan provisions as are necessary or appropriate to protect
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air quality, consistent with the provisions of sections 304(a) and 301(d)(4), if
a tribe does not submit a tribal implementation plan [TIP] meeting the
completeness criteria of 40 CFR part 51, appendix V, or does not receive EPA
approval of a submitted tribal implementation plan.
27. The Navajo Nation has not submitted a regional haze TIP to EPA, and the
Navajo Nation is under no obligation or deadline to do so.

28. The tribal authority rule states at 40 C.F.R. §49.4,

Tribes will not be treated as States with respect to the following provisions of
the Clean Air Act and any implementing regulations thereunder:

(e) Specific visibility implementation plan submittal deadlines established
under section 169A of the Act.

29. According to EPA’s 1999 regional haze regulations at 40 C.F.R. §51.308(e),
(1) To address the requirements for BART [best available retrofit
technology], the State [or EPA pursuant to 40 C.F.R. §49.11] must submit an
implementation plan containing the following plan elements and include
documentation for all required analyses:
... (ii) A determination of BART for each BART-eligible source in the State
that emits any air pollutant which may reasonably be anticipated to cause or
contribute to any impairment of visibility in any mandatory Class I Federal
area. All such sources are subject to BART.

30. EPA has determined that both the Navajo Generating Station and the Four
Corners Power Plant are BART-eligible sources.

31. On July 22, 2007, EPA provided written notification to the operators of NGS
and Four Corners that regional haze BART analyses were required because each facility
was BART-eligible and was also subject to BART for specific pollutants.

32. In November, 2007, the operator of NGS, Salt River Project Agricultural
Improvement and Power District, provided its regional haze BART analysis to EPA. In its

BART analysis, SRP confirmed that NGS was both BART-eligible and subject to BART due to

its impacts to nearby Class | areas.



33. In January, 2008, the operator of Four Corners, Arizona Public Service
Company, provided its regional haze BART analysis to EPA. In its BART analysis, Arizona
Public Service Company confirmed that Four Corners was both BART-eligible and subject
to BART due to its impacts to nearby Class I areas.

34. Approximately two years later, on August 28, 2009, EPA issued an “Advance
Notice of Rulemaking” that discussed the “anticipated visibility improvements and the cost
effectiveness for different levels of air pollution controls as [BART]” for NGS and Four
Corners. 74 Fed.Reg. 44313 (August 28, 2009). In its notice, EPA confirmed its earlier
determinations that the two power plants “are the only BART eligible sources located on
the Navajo Nation.” 74 Fed.Reg. at 44315. EPA did not propose BART for either power
plant.

35. Over a year later, on October 19, 2010, EPA issued a proposed BART
determination for Four Corners. 75 Fed.Reg. 64221 (October 19, 2010). EPA indicated that
it was “proposing to find” that a BART determination for Four Corners was “necessary and
appropriate” pursuant to its tribal authority rule at 40 C.F.R. §49.11(a). 75 Fed.Reg. at
64223. On February 25, 2011 the EPA published a supplemental proposed BART
determination for Four Corners. 76 Fed. Reg. 10530.

36. As of the date of this complaint, EPA has not issued a final BART
determination for Four Corners.

37. As of the date of this complaint, EPA has not issued a proposed or final BART
determination for NGS.

FIRST CLAIM FOR RELIEF
Failure to Promulgate final BART determinations

38. Plaintiffs hereby incorporate all previous paragraphs by reference.

-10-



39. The visibility protection provision of the Clean Air Act at 42 U.S.C.
§7491(b)(2)(A) requires EPA to issue regulations that include a requirement for major
sources of air pollution that cause or contribute to visibility impairment in any mandatory
Class I national park or wilderness area, such as NGS and Four Corners, to “procure, install,
and operate, as expeditiously as practicable (and maintain thereafter) the best available
retrofit technology, as determined by the State (or the Administrator in the case of a plan
promulgated under section 7410 (c) of this title) for controlling emissions from such
source for the purpose of eliminating or reducing any such impairment.”

40. As aresult of this Congressional mandate, EPA promulgated regional haze
regulations which, at 40 C.F.R. §51.30(e)(1)(ii), set forth a mandatory duty that BART be
established for each “BART eligible” source:

The State [or EPA] ... must submit. .. a determination of BART for each BART
eligible source. Emphasis added.

41. According to the regional haze regulations at 40 C.F.R. §51.30(e)(1)(ii), all
BART eligible sources are “subject to BART” with respect to “any air pollutant which may
reasonably be anticipated to cause or contribute to any impairment of visibility in any
mandatory Class I Federal area.”

42. NGS and Four Corners are located on tribal lands. As a result, EPA’s visibility
protection obligations with respect to these facilities are set forth in Clean Air Action
Section 301, 42 U.S.C. §7601, and in EPA’s tribal authority rule.

43. Pursuant to the tribal authority provision of the Clean Air Act, Section
301(d)(4), 42 U.S.C. §7601(d)(4),

In any case in which the Administrator determines that the treatment of

Indian tribes as identical to States is inappropriate or administratively
infeasible, the Administrator may provide, by regulation, other means by
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which the Administrator will directly admmlster such provisions so as to
achieve the appropriate purpose. :

44, In 1998, EPA issued its Clean Air Act tribal authority rule pursuant to 42
U.S.C. §7601(d)(4). 63 Fed.Reg. 7271 (February 12, 1998). According to the tribal
authority rule at 40 C.F.R. §49.11, the EPA Administrator,

(a) Shall promulgate without unreasonable delay such Federal
implementation plan provisions as are necessary or appropriate to protect air
quality, consistent with the provisions of sections 304(a) and 301(d)(4), ifa
tribe does not submit a tribal implementation plan [TIP] meeting the
completeness criteria of 40 CFR part 51, appendix V, or does not receive EPA
approval of a submitted tribal implementation plan. Emphasis added.

45, The Navajo Nation has not submitted a regional haze TIP to EPA, and the
Navajo Nation is under no deadline to do so.

46. On July 22, 2007, EPA provided written notification to the operators of NGS
and Four Corners that regional haze BART analyses were required because each facility
was BART-eligible and was also subject to BART for specific pollutants.

47. EPA’s 2007 BART eligibility and subject-to-BART determinations for NGS and
Four Corners were tantamount to a finding by the agency at that time that it was both
necessary and appropriate to promulgate BART determinations without unreasonable
delay pursuant to 40 C.F.R. §49.11.

48. In other words, EPA’s BART-eligibility and subject to BART determinations
were equivalent to, and unavoidably resulted in, a finding that BART determinations were
necessary and appropriate. This is because EPA’s BART-eligibility and subject to BART
determinations triggered a mandatory legal duty on the part of EPA to make BART

determinations for NGS and Four Corners pursuant to the regional haze regulations at 40

C.F.R. §51.30(e)(1)(ii).
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49. Because EPA has failed to promulgate a federal regional haze BART
determination for either NGS or Four Corners for more than four years, it has failed to meet
its mandatory duty to establish BART for all “BART-eligible” and “subject to BART” sources
on Navajo Nation land without unreasonable delay.

50. EPA’s failure to promulgate final BART determinations for NGS and Four
Corners constitutes a failure to perform acts or duties that are not discretionary with the
Administrator within the meaning of 42 U.S.C. §7604(a)(2). Such failure is ongoing and, on
information and belief, will continue absent the relief sought herein.

51. Accordingly, Plaintiffs are entitled to an order from this Court directing EPA
to promulgate final and complete BART determinations for NGS and Four Corners

forthwith.

RELIEF REQUESTED
52. WHEREFORE, Plaintiffs pray that this Court:

(1) Declare that EPA’s failures to promulgate final BART determinations for NGS
and Four Corners as complained of herein constitute failures to perform nondiscretionary
duties without unreasonable delay within the meaning of Clean Air Act Section 304(b)(2),
42 U.S.C. §7604(b)(2), and the tribal authority rule at 40 C.F.R. §49.11;

(2) Preliminarily and permanently enjoin the Administrator from continuing to
violate the above-described nondiscretionary duties;

(3) Order the Administrator to issue final BART determinations for NGS and Four
Corners forthwith;

(4) Award Plaintiffs their reasonable costs of litigation, including attorneys’ fees,

pursuant to 42 U.S.C. §7604(d);
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(5) Retain jurisdiction over this action to ensure compliance with the Court’s orders;
and

(6) Grant such other relief as the Court deems just and proper.

¥4
DATED: this I~ day of March, 2012.

FOR PLAINTIFFS,

William L. Miller (D.C. Bar No. 443191)
The William Miller Group, PLLC

1666 Connecticut Avenue, NW.

Suite 200

Washington, DC 20009

(202) 256-2306

wmniller@williammillergroup.com

Reed Zars (Wyo. Bar 6-3224)
Attorney at Law

910 Kearney St.

Laramie, WY 82070
307-745-7979

pro hac vice application pending
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