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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF WYOMING 

ENCANA OIL AND GAS (USA),    ) 
a Delaware Corporation,   ) 
   ) 

Plaintiff,   ) 
   ) Civil Action No. 12-CV-27-J 

       v.   ) 
   ) 
JOHN ST. CLAIR, an Individual and Chief  ) 
Judge of the Shoshone and Arapaho Tribal Court, ) 
   ) 

Defendant.   ) 
   )  

 
MEMORANDUM OF DEFENDANT JOHN ST. CLAIR  

IN OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
 
 Defendant John St. Clair, Chief Judge of the Shoshone and Arapaho Tribal Court, hereby 

opposes the motion of Encana Oil and Gas (USA) Inc. (“Encana”) for a preliminary injunction to 

stay proceedings in Estate of Jorgenson, et al. v. DHS Drilling Company and Encana Oil and 

Gas, No. CV-09-0012, which is currently pending in Shoshone and Arapaho Tribal Court. 

RESPONSE TO LR 7.1 CERTIFICATION; ISSUANCE OF TRIBAL COURT STAY 

 A preliminary injunction is unnecessary.  On February 17, 2012, Judge St. Clair issued a 

stay of all tribal court proceedings in the Jorgenson litigation pending rulings from this Court.  A 

true and correct copy of the Tribal Court’s stay is attached as Exhibit 1.  Encana sought such a 

stay, and after a series of interactions, Judge St. Clair issued it.  Now that Encana received what 

it requested, Encana is no longer satisfied and continues to pursue a preliminary injunction.  This 
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Court has expressed reluctance to enjoin proceedings in other courts unnecessarily, and no such 

injunction is necessary now.  This is consistent with the Supreme Court’s pronouncements 

against the premature exercise of federal court jurisdiction to avoid impairing the authority of 

tribal courts. Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 15 (1987) (citing Nat’l Farmers Union 

Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845 (1985)). 

 As part of its certification under Local Rule 7.1(b)(1)(A), Encana described its efforts to 

resolve the dispute leading to its motion.  The parties’ interactions on this issue, including those 

following the filing of Encana’s motion, can be summarized as follows: 

 Encana filed this federal court lawsuit on February 6, 2012.  On February 7, Patrick 

Murphy, attorney for Encana, sent an email to Judge St. Clair (Exhibit A to Encana’s motion) 

asking the Judge to “voluntarily agree to suspend/stay all the case deadlines – and agree not to 

set or conduct a Tribal Court trial” until the federal court could rule on the underlying issue of 

the Tribal Court’s jurisdiction.  Mr. Murphy indicated that if Judge St. Clair disagreed, Encana 

would seek a preliminary injunction in federal court.  On February 9, Judge St. Clair responded 

by email (Exhibit B to Encana’s motion), questioning the ex parte form of Encana’s request and 

suggesting that Encana file a motion for stay in Tribal Court.  Judge St. Clair indicated in the 

email that he would not act sua sponte on the basis of the ex parte email. 

 Encana then filed the motion for preliminary injunction now before this Court.  On 

February 14, Richard Berley, an attorney for Judge St. Clair, spoke with Mr. Murphy by 

telephone and sent an email (attached as Exhibit 2), repeating the Judge’s suggestion that Encana 

move for a stay in Tribal Court.  Mr. Murphy’s email response (attached as Exhibit 3) stated he 

would not be making any additional filings in Tribal Court. 

 Nonetheless, on February 17, Judge St. Clair issued an Order of Court Staying 

Proceedings.  The Order (Exhibit 1) stays all proceedings in Jorgenson indefinitely, pending 

rulings from this Court.  The stay fully protects Encana’s ability to make its current jurisdictional 

claim in federal court and avoid the expense it would incur in tribal court proceedings, at least 

until this Court considers and resolves Judge St. Clair’s forthcoming motion to dismiss. 

 Brian Chestnut, an attorney for Judge St. Clair, sent another email to Mr. Murphy 
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(attached as Exhibit 4) requesting that Encana withdraw its motion for preliminary injunction as 

unnecessary given the Tribal Court’s stay.  Mr. Murphy responded by email (attached as Exhibit 

5) indicating that Encana would decline to do so. 

 The federal court complaint was served on Judge St. Clair on February 7.  His response is 

due on February 28.  As indicated in the Tribal Court’s stay, Judge St. Clair intends to file a 

motion to dismiss, based on Encana’s failure to exhaust tribal remedies.  At present, the sole 

issue before the federal court is whether Encana is entitled to a preliminary injunction staying 

tribal court proceedings that are already stayed. 

BACKGROUND 

 Tribal Court Action.  The relevant facts and allegations will be set forth more fully in 

Judge St. Clair’s motion to dismiss due February 28.  For present purposes, the allegations can 

be summarized as follows: Encana retained DHS Drilling Company (“DHS”) to drill wells 

within the exterior boundary of the Wind River Reservation to exploit oil and gas owned by the 

United States in trust for the Shoshone and Arapaho Tribes.1  Under the contract between Encana 

and DHS, Encana maintained responsibility for supervising and controlling the drilling work.  

DHS employed Mr. Jorgenson as a floor hand.  On January 1, 2009, while he was working at 

DHS Rig # 17, Mr. Jorgenson and other DHS crew members consumed alcohol at the worksite 

while on duty.  While intoxicated, Mr. Jorgenson crashed his vehicle within a mile of the 

worksite and died.  He was twenty years old – below the legal drinking age.  Mr. Jorgenson’s 

estate alleges that the alcohol was furnished by other DHS employees. 

 In Tribal Court, the estate alleged that Encana was liable for Mr. Jorgenson’s death based 

on Encana’s failure to properly supervise the worksite and other theories.  The Northern Arapaho 

Tribe additionally alleged that Encana’s acts and omissions constituted breaches of Encana’s 

leases and other agreements and obligations under tribal law. 

 Prior Federal Court Action by DHS Dismissed For Failure to Exhaust Tribal Court 

                                                 
1 Encana alleges that the well site is not within the Wind River Reservation but rather within a diminished “federal 
enclave.”  For the reasons set forth below, this position is incorrect and, moreover, is not determinative of whether 
Encana must exhaust tribal remedies before seeking redress in federal court. 
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Remedies.  On August 24, 2009, DHS, Encana’s co-defendant in Jorgenson, filed a complaint 

with this Court seeking an order prohibiting the Tribal Court from exercising jurisdiction.  DHS 

Drilling Co. v. Estate of Jorgenson, No. 09-CV-200-J, slip op. at 3 (D. Wyo. Jan. 6, 2010).  This 

Court dismissed the action, ruling that “DHS must complete further tribal proceedings, including 

appellate review if necessary, in order to comply with the tribal exhaustion rule.”  Id. at 12.  

 Tribal Court Proceedings After Federal Court Dismissal.  Thereafter, the Tribal Court 

consolidated the actions against DHS and Encana, and the parties briefed jurisdictional and other 

issues to the Tribal Court.  On December 20, 2011, Judge St. Clair issued an Order Regarding 

Jurisdiction, in which he reviewed the arguments presented by Encana and DHS regarding 

whether the well site was located on the Wind River Reservation and ultimately determined that 

the site “is within the exterior boundaries of the Wind River Reservation.”  Estate of Jorgenson 

v. DHS Drilling Co., No. CV-09-0012, slip op. at 19 (Shoshone and Arapaho Tribal Court, Dec. 

20, 2011) (attached as Exhibit 6).  In addition, Judge St. Clair determined that “Plaintiffs have 

made a prima facie case [under United States v. Montana, 450 U.S. 544 (1981)] that the claims 

asserted are based on consensual relationships between the Defendants and the Tribes and that 

important and substantial health and safety concerns of the Tribes as well as economic and 

political interests are implicated.”  Id.  Accordingly, Judge St. Clair denied Encana and DHS’s 

motions for summary judgment on jurisdiction, and set a scheduling conference for March 5, 

2012.  The conference, as well as all other proceedings in Jorgenson, were stayed by the Tribal 

Court’s February 17 Order. 

ARGUMENT 

I. Preliminary Injunction Standards.   

 A preliminary injunction is an extraordinary remedy that should not be granted unless the 

moving party, by a clear showing, carries the burden of persuasion.  O Centro Espirita 

Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 976 (10th Cir. 2004) (per curiam), 

aff’d and remanded, Gonzalez v. O Centro Espirita Beneficiente Uniao Do Vegetal, 546 U.S. 

418 (2006) (citing Mazurek v. Armstrong, 520 U.S. 968, 972 (1997)); see also Kikumura v. 

Hurley, 242 F.3d 950, 955 (10th Cir. 2001) (preliminary injunction is extraordinary remedy, so 
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right to relief must be clear and unequivocal).  To obtain a preliminary injunction, Encana must 

show that four factors clearly and unequivocally weigh in its favor: (1) Encana is substantially 

likely to succeed on the merits; (2) Encana will suffer irreparable injury if the injunction is 

denied; (3) the threatened injury to Encana outweighs the injury the opposing party will suffer 

under the injunction; and (4) the injunction would not be adverse to the public interest.  Awad v. 

Ziriax, 2012 WL 50636, *9 (10th Cir. Jan. 10, 2012).    

II. Encana Will Not Be Irreparably Injured Because Tribal Court Proceedings Are 
Stayed. 

 
 “Perhaps the single most important prerequisite for the issuance of a preliminary 

injunction is a demonstration that if it is not granted the applicant is likely to suffer irreparable 

harm before a decision on the merits can be rendered.”  11A Charles Alan Wright, Arthur R. 

Miller & Mary Kay Kane, Federal Practice and Procedure § 2948.1 p. 139 (2d ed. 1995).2  The 

sole injury alleged by Encana in its motion are potential litigation costs related to the tribal court 

proceeding.  Mot. at 14-15.  However, because tribal court proceedings are stayed, Encana will 

incur no litigation costs related to that proceeding.  Instead, by pursuing this motion even after 

entry of the stay it sought, Encana has unnecessarily increased its own (and others’) litigation 

costs by forcing the parties to address this preliminary injunction issue.  There will be no tribal 

court proceedings in Jorgenson until this court rules regarding jurisdiction or exhaustion, so 

there is no injury to be addressed by injunction. 

 Encana may argue that, hypothetically, it could be injured if the Tribal Court were to lift 

the stay prior to resolution of the jurisdictional issues raised in Encana’s complaint and Judge St. 

Clair’s forthcoming motion to dismiss.  Judge St. Clair’s Order unequivocally states that tribal 

court proceedings are stayed until this Court acts on Judge St. Clair’s motion to dismiss, 

however, and there is no basis for questioning it.  If the Tribal Court were to lift the stay for 
                                                 
2 Encana’s motion for preliminary injunction improperly asks the Court for a ruling on the merits.  Encana failed to 
submit a proposed order with its motion in violation of LR 7.1(b)(1)(C), but requested an injunction “to prevent 
Defendant Judge St. Clair from continuing to improperly assert a civil adjudicatory jurisdiction over Encana.”  Mot. 
at 1.  A proposed injunction that resolves the merits is disfavored and subject to heightened scrutiny.  O Centro 
Espirita, 389 F.3d at 975.  Courts do not grant such injunctions unless the moving party makes a strong showing 
both with regard to the likelihood of success on the merits and the balance of harms.  Id.  
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some reason prior to resolution of the issue here, Encana could then seek an injunction.  In any 

event, hypothetical injury is not enough to constitute irreparable injury.  Rather, for a preliminary 

injunction, the irreparable injury must be certain, great, actual and imminent rather than 

theoretical.  Heideman v. South Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003). 

Moreover, even if Encana would incur unnecessary litigation costs related to the tribal 

court action, that would be insufficient basis to enjoin tribal court proceedings.  In Stifel, 

Nicolaus & Co., Inc. v. Woolsey & Co., No. 94-6122, 1994 WL 708190 (10th Cir. 1994) 

(unpublished), the Tenth Circuit refused to enjoin participation in a state court proceeding so that 

an arbitration could proceed first.  As with Encana, the “irreparable injury” alleged was litigation 

costs.  Relying on Supreme Court precedent, the Tenth Circuit held that, “‘[m]ere litigation costs, 

even if substantial and unrecoupable, does not constitute irreparable injury.’”  Id. at *2 (quoting 

FTC v. Standard Oil Co., 449 U.S. 232, 244 (1980)).   

Crowe & Dunlevy, P.C., v. Stidham, 640 F.3d 1140 (10th Cir. 2011), in which the Tenth 

Circuit upheld a preliminary injunction against a tribal court judge, is readily distinguishable 

because in Crowe the tribal court proceedings had not been stayed.  Thus, plaintiff’s alleged 

“irreparable harm” (being subject to inconsistent judgments and the exertion of unnecessary 

time, effort and expenses litigating) was clear and present.  Id. at 1157.  Those facts are not 

present to support Encana’s motion here.   

III. It Is Substantially Unlikely that Encana Will Prevail on the Merits. 

 A. Encana Has Not Yet Exhausted Its Tribal Remedies. 

The Supreme Court established the tribal exhaustion rule to further Congress’s “strong 

interest in promoting tribal sovereignty, including the development of tribal courts.”  Smith v. 

Moffett, 947 F.2d 442, 444 (10th Cir. 1991).  Under the rule, “as a matter of comity, a federal 

court should not exercise jurisdiction over cases arising under its federal question or diversity 

jurisdiction, if those cases are also subject to tribal jurisdiction, until the parties have exhausted 

their tribal remedies.”  Tillett v. Lujan, 931 F.2d 636, 640 (10th Cir. 1991).  “The rule applies to 

cases in which the tribal court’s jurisdiction is at issue.”  Petrogulf Corp. v. Arco Oil & Gas Co., 

92 F. Supp. 2d 1111, 1113 (D. Colo. 2000) (citing Nat’l Farmers Union Ins. Co. v. Crow Tribe 
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of Indians, 471 U.S. 845, 855-56 (1985)). 

 The Supreme Court has made clear that exhaustion includes complete tribal appellate 

review, even when tribal courts do not allow interlocutory appeals of jurisdictional issues.  Iowa 

Mut. Ins. Co., 480 U.S. at 12 (1987) (requiring tribal exhaustion even though “Blackfeet Tribal 

Code . . . does not allow interlocutory appeals from jurisdictional rulings”); see also Kerr-McGee 

Corp. v. Farley, 115 F.3d 1498, 1509 (10th Cir. 1997) (“It does not serve Congress’s interest in 

promoting development of tribal courts to second-guess the jurisdictional determinations of the 

Navajo district court before the tribal appellate process has run its course.”) (citation omitted); 

Marathon Oil Co. v. Johnston, 2004 WL 4960751 (D. Wyo. June 1, 2004) (this Court barred 

federal court action until Marathon exhausted its appeals); Bank of Oklahoma v. Muscogee 

(Creek) Nation, 972 F.2d 1166, 1169 (10th Cir. 1992) (“The Supreme Court has defined 

exhaustion of tribal court remedies to include appellate review within the tribal court system.”).     

It is clear that Encana has not yet exhausted its tribal remedies.  Thus far, the Tribal Court 

has held only that plaintiffs have made a prima facie showing that either Encana’s consensual 

relationships with the Tribes and tribal members, or the Tribes’ substantial health and safety 

concerns, supports tribal court jurisdiction under United States v. Montana, 450 U.S. 544 (1981).  

Further developments at the trial court level could lead to Encana revisiting this issue before the 

Tribal Court.  In addition, Encana has the full range of tribal appellate remedies once the trial 

court in Jorgenson issues its final judgment.  

 B. There Is a Substantial Basis for Tribal Court Jurisdiction in Jorgenson. 

 Encana apparently believes that it is not required to exhaust tribal remedies because the 

Tribal Court “clearly” lacks jurisdiction.  Specifically, Encana contends: (1) the events giving 

rise to the wrongful death lawsuit purportedly occurred outside of the Wind River Reservation; 

and (2) tribal court jurisdiction over Encana, a non-Indian corporation, is barred by Montana v. 

United States, 450 U.S. 544 (1981).  These are the same arguments that Encana’s co-defendant, 

DHS, presented to this Court in DHS Drilling Co. v. Estate of Jorgenson, No. 09-CV-200-J (D. 

Wyo. Jan. 6, 2010).  This Court dismissed DHS’s claims, ruling that “DHS must complete 

further tribal proceedings, including appellate review if necessary, in order to comply with the 
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tribal exhaustion rule.”  Id. at 12 (emphasis added).  This Court’s ruling with respect to DHS 

applies with equal force to Encana, with whom it is in privity.   

 Moreover, Encana’s jurisdictional arguments are incorrect for several reasons.3  First, 

regardless of the status of the surface lands in question, the underlying mineral estate (including 

the oil that Encana contracted with DHS to extract) is part of the Reservation and is therefore 

subject to the Tribes’ civil adjudicatory jurisdiction.  See, e.g., Crow Tribe of Indians v. 

Montana, 819 F.2d 895, 898 (9th Cir. 1987) (minerals underlying ceded strip adjacent to Crow 

Reservation “‘are a component of the reservation land itself’”) (quoting Crow Tribe of Indians v. 

Montana, 650 F.2d 1104, 1117 (9th Cir. 1981)).  Moreover, contrary to Encana’s position, there 

has been no definitive ruling that the surface location of the well-site is outside the exterior 

boundaries of the Wind River Reservation.  To the contrary, the history of the Wind River 

Reservation is unique and complex, and there is an abiding presumption against reservation 

diminishment.  See Solem v. Bartlett, 465 U.S. 463, 470-78 (1984); see also Seymour v. 

Superintendent of Washington State Penitentiary, 368 U.S. 351, 355-56 (1962).  In addition, 

regardless of the surface land status, other acts support tribal court jurisdiction over Encana here 

— including multiple and extensive agreements with the Tribes specifically governing oil and 

gas operations.  Finally, even if all the conduct at issue occurred outside of the Wind River 

Reservation, such a fact would not automatically preclude application of the tribal exhaustion 

rule.  Texaco, Inc. v. Zah, 5 F.3d 1374, 1378 (10th Cir. 1993); Richmond v. Wampanoag Tribal 

Court Cases, 421 F. Supp. 2d 1159, 1178 n.34 (D. Utah 2006); Ninigret Dev. v. Narragansett 

Indian Wetuomuck Housing Auth., 207 F.3d 21, 32 (1st Cir. 2000). 

 Encana’s position that Montana bars tribal court jurisdiction here is also incorrect.  

Montana is strongest with respect to acts on non-Indian fee lands.  Here, Encana’s alleged acts 

and omissions related to its exploitation of a subsurface mineral estate held by the United States 

in trust for the Tribes, beneath a surface estate held by the United States.  Assuming arguendo 

                                                 
3 Judge St. Clair will provide more thorough jurisdictional analyses in future filings as appropriate; defendant’s 
views on jurisdictional issues are only summarized here.  In the event of any inconsistency between the Tribal 
Court’s Order Regarding Jurisdiction (Exh. 6) and this summary, the Order controls. 
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that Montana applied, tribal courts are precluded from asserting civil jurisdiction over non-

Indians unless: (1) the non-Indian has entered into sufficient “consensual relationships” with the 

tribe or its members to justify tribal jurisdiction; or (2) the non-Indian conduct “threatens or has 

some direct effect on the political integrity, the economic security, or the health or welfare of the 

tribe.”  450 U.S. at 565-66.   

 Here, both of Montana exceptions are prima facie met.  First, Encana operates at the site 

in question pursuant to an oil and gas lease for the development or extraction of oil and gas 

beneficially owned by the Tribes.  This lease provides that Encana (the successor in interest to 

the lease) shall “carry on all operations in accordance with approved methods and practices . . . 

and for the health and safety of workmen and employees.”  Encana’s alleged failure to 

adequately supervise the worksite, which resulted in Mr. Jorgenson’s intoxication and ultimate 

death, if proven, would support a finding that Encana violated a commitment under the lease, to 

the Tribes as beneficial mineral owner and successor-lessor, to provide a safe workplace.  

Indeed, this Court found with respect to DHS that the identical lease, along with DHS’s TERO 

agreement with the Tribes and the business license the Tribes granted to DHS, have a direct 

nexus to the claims in the underling tribal court case.  DHS Drilling Co. v. Estate of Jeremy 

Jorgenson, No. 09-CV-200-J, slip op at 10-11 (D. Wyo. Jan. 6, 2010) (“Certainly, to the extent 

Joregenson alleges negligent supervision and breach of care with respect to employment 

practices on the oil well, those activities arise from oil drilling agreements between DHS and the 

Tribes.  Here . . . consensual relationships are readily apparent.”); see also Encana v. Whitlock, 

No. 09-CV-124-D, slip op. at 8 (D. Wyo. 2009) (“Encana’s consensual relations with the Tribes 

for the development of the Tribe’s energy resources, creates in the Tribes the authority to 

regulate the manner in which those resources are developed, and the entities developing them.”).  

Like DHS, Encana also consensually entered into TERO agreements with the Tribes regarding 

the tracts at issue. 

 Second, neither Montana nor its progeny bars tribal court jurisdiction in this case because 

Encana’s conduct, if proven, directly affects the political integrity, economic security, and health 

and welfare of the Tribes.  Certainly, it is a critical role of tribal government to protect the health 
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and safety of tribal members and others who work on oil and gas rigs that extract minerals held 

in trust for the Tribes.  Also, the political integrity and economic security of the Tribes would be 

gravely damaged if they were prevented from exercising jurisdiction to enforce obligations in 

mineral extraction leases to protect the “health and safety of workmen and employees” at such 

sites.  In addition, the Tribes have a strong interest in controlling the introduction of liquor, 

particularly to under-age tribal member-employees participating in the development of tribal 

trust resources, which would justify tribal jurisdiction over Encana in this case.  See United 

States v. Mazurie, 419 U.S. 544, 548 (1975).   

 In sum, there are numerous bases on which the Tribes can legitimately assert civil 

adjudicatory authority over Encana in the underlying tribal court action.  Accordingly, the Tribal 

Court does not “clearly” lack jurisdiction over Encana, and Encana must exhaust tribal remedies 

before seeking relief from this Court.  Because Encana has failed to do so, it is unlikely that 

Encana will prevail on the merits of this case, and a preliminary injunction of tribal court 

proceedings would be inappropriate. 

These strong arguments further distinguish Encana’s case from Crowe, in which the 

Tenth Circuit found Crowe’s likelihood of success on the merits unquestionable.  640 F.3d at 

1158.  The circumstances were extraordinary in that a tribal court required a law firm to pay 

earned attorney fees to the tribal court under threat of contempt of court, even though the 

attorneys were not party to the action.   Id. at 1146.  The alleged consensual relationship was 

limited to the plaintiff’s bar membership and practice in tribal court -- there was no nexus 

between that alleged consensual conduct and the order to return fees.  Id. at 1151.  None of these 

unusual facts are present to support Encana’s preliminary injunction request.   

CONCLUSION 

 For this Court to take the extraordinary and drastic step of enjoining already-stayed tribal 

court proceedings would unnecessarily show disrespect to and undermine the Wind River 

Reservation tribal justice system -- a system which Congress and the Supreme Court have 

acknowledged is entitled to respect.  Encana’s motion should be denied. 

 Dated:  February 24, 2012. 
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/s/Kimberly D. Varilek by RBerley w/auth’n 
Kimberly D. Varilek, WSB # 6-4354 
Eastern Shoshone Tribe Office of Attorney General 
P.O. Box 538 
Fort Washakie, WY 82520 
307-335-8249 
kvarilekesag@gmail.com 
 
 
ZIONTZ, CHESTNUT, VARNELL,  
  BERLEY & SLONIM 
 
/s/Richard Berley 
Richard M. Berley, admitted pro hac vice 
Brian W. Chestnut, admitted pro hac vice 
Joshua Osborne-Klein, admitted pro hac vice 
2101 Fourth Ave., Ste. 1230 
Seattle, WA 98121 
206-448-1230 
rberley@zcvbs.com 
bchestnut@zcvbs.com 
joshok@zcvbs.com 
 

     Attorneys for Defendant John St. Clair 

 

CERTIFICATE OF SERVICE 

          I hereby certify that on the date hereof, I electronically filed the foregoing document with 

the Clerk of the Court using the CM/ECF system which will send notification of such filing to all 

parties in this matter who are registered with the Court’s CM/ECF filing system. 

 
                                                                                /s/ Richard M. Berley                
                                                                                Richard M. Berley, admitted pro hac vice 
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