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1   Under the FTCA, the United States is the only proper defendant, not a department or
agency.  28 U.S.C. §§ 1346(b)(1) and 2679(a); Federal Deposit Insurance Corporation v.
Meyer, 114 S.Ct. 996, 1000 (1994); Kennedy v. United States Postal Service, 145 F.3d 1077,
1078 (9th Cir. 1998).

DENNIS K. BURKE
United States Attorney
District of Arizona

MICHAEL A. JOHNS
Assistant U.S. Attorney
Arizona State Bar No.  3803
Two Renaissance Square
40 North Central Avenue, Suite 1200
Phoenix, Arizona  85004-4408
Telephone:  (602) 514-7566
Facsimile:  (602) 514-7760
E-Mail:  mike.johns@usdoj.gov

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Loren R. Shirk and Jennifer Rose, individually
and as husband and wife,

Plaintiff,

v.

United States of America, on behalf of its
agency, Department of Interior, Bureau of
Indian Affairs,

Defendants.

CIV-09-1786-PHX- NVW 

MOTION TO DISMISS

Defendant United States of America1   moves the Court to dismiss the Complaint and

action  for lack of subject matter jurisdiction pursuant to Rule 12(b)(1), Federal Rules of Civil

Procedure.  This  Motion is supported by the following Memorandum.

MEMORANDUM

The Complaint must be dismissed because the United States has not waived sovereign

immunity and the Court therefore lacks jurisdiction over the subject matter under the Federal

Tort Claims Act (FTCA).  The Tribal officers were  not carrying out the law enforcement

compact between the Bureau of Indian Affairs (BIA) and the Gila River Indian Community

(GRIC) when they arrested a drunk driver outside the boundaries of the Gila River Indian

Community.
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STATEMENT OF FACTS

As set forth in Plaintiffs’ factual and legal statement in the Joint Proposed Case

Management Plan:

“On October 19, 2006, at approximately 5:00 p.m., GRIC Detective Michael Lancaster

(“Lancaster”) and GRIC Sergeant Hilario Tanakeyoma  (“Tanakeyoma”) were returning to the

Gila River tribal community (driving a GRIC Police SUV) after completing a mandatory AZ

POST training class in Tucson, Arizona.  As Officers Lancaster and Tanakeyoma were

proceeding northbound on Arizona Avenue, they observed a white compact car driving

erratically between the “number 1 and number 2 lanes.”  Officer Tanakeyowma reportedly

activated the SUV’s red and blue emergency lights and siren to clear traffic and pursue the

vehicle.  Although other drivers began to yield to the Officers, the driver of the white car- later

identified as Leshedrick Sanford- failed to stop, and continued to “weave in and out of traffic.”

A red traffic signal was activated at the intersection of Arizona Avenue and Ocotillo

Road.  Pursuant to the Accident Description Narrative of the Police Report (the “Narrative”),

Leshedrick Sanford came to a stop; his vehicle first in line at the red light.  At this same time,

Plaintiff Loren Shirk, riding his 2002 Honda VTX motorcycle, was traveling eastbound on

Ocotillo Road in Chandler, Arizona, approaching the Arizona/Ocotillo intersection.  Officers

Lancaster and Tanakeyoma, pulled up behind Sanford’s vehicle.  

The Narrative documents that Officer Tanakeyoma instructed Officer Lancaster to exit

the vehicle and make contact with the driver of the suspect vehicle, i.e. Sanford.  Reportedly, as

Lancaster exited the vehicle and “started to clear the door,” Sanford punched the gas pedal,

disregarding the red light, and proceeded into the intersection.  The Narrative further documents

Officer Tanakeyowma as having heard the tires of Sanford’s car squeal as it started through the

intersection, and witnessing the vehicle strike Plaintiff Shirk.  Upon impact with Sanford’s

vehicle, Plaintiff Shirk, who had rightfully entered the intersection with the green light, was

thrown from his motorcycle.  Immediately after the collision, Sanford exited his vehicle and fled
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2  The lengthy documents referenced in the Declaration have been provided to Plaintiffs
in the Initial Disclosures. 

3

on foot, heading northbound on Arizona Avenue.”  A copy of 3 pages of the Narrative, which

include the Tribal officers’ interviews, is attached as Exhibit A.

According to the Chandler Police Department Incident Report, three blood samples taken

from the drunk driver at over time after  his arrest showed blood alcohol readings of 0.150, 0.136

and 0.119.  The reading of 0.150 is “extreme DUI” under ARS § 28-1382.

According to the records in Maricopa County Superior Court case number CR2006-

165542, minute entry of 07/13/2007,  the drunk driver was adjudged guilty on a plea of guilty

to one count of Aggravated Assault with prior felony convictions, and one count of Leaving the

Scene of a Serious Injury Accident and was sentenced to 18 years in prison.  The Minute Entry

is available at this link:

http://www.courtminutes.maricopa.gov/JONamesearch.asp

The following facts are set forth in the Declaration of Special Agent In Charge

Selanhongva McDonald, attached as Exhibit B:2  

Pursuant to the Indian Self-Determination and Education Assistance Act, 25 U.S.C.A. §

450-450n (ISDEAA) the BIA and the GRIC had entered into a contract for law enforcement

services, commonly known as a 638 contract.  Subsequently, the BIA and the GRIC entered into

a Compact of Self-Governance for law enforcement and other services.  

The 1998 GRIC 638 contract for law enforcement which preceded the compact provided:

At page 14:

The program function is to provide law enforcement services for the Gila River
Indian Community.

At page 1 of the Statement of Work attached to the Contract, Section 102:

The Contractor shall provide [personnel, etc.] to perform all tribal law
enforcement and detention services on the Gila River Indian Reservation,
including the investigation of applicable Federal violations (major crimes).
***
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102.3  The Contractor shall be responsible for the investigation of all offenses
enumerated in the Tribal Law and Order  Code, United States Codes or 25 CFR
as applicable.
102.4 In addition to Section 102.3 of this Contract, The Contractor shall assist the
BIA, other Federal and state law enforcement officials in the investigation of State
or Federal offenses that occur on the reservation.
102.5 Uniform Police.  The Uniform Police Program provides police protection
and enforcement of Federal laws and laws of the Gila River Indian Community.
This enforcement is to assure the health safety, and welfare of the community, its
visitors, and all personal and real property.

The Contractor shall be responsible for the following patrol and protective
services on the reservation:
A.  Maintaining continual law enforcement services on the reservation . . .
B.  Enforcement of all Tribal criminal and traffic laws, United States Codes or 25
CFR as applicable, including all tribal ordinances.
***
D.  The protection of all private, public and government property on the
reservation.
***
G.  Patrol services on and off roadways and in the communities within the
boundaries of the Reservation.
102.8 Criminal Investigations.  The Criminal Investigation Program has primary
investigative responsibilities for crimes committed on, or involving, the Gila River
Indian Community.  This includes [listing crimes] within the community.

The 2003 GRIC Compact provides:

At Page 9:

Section 3 - Federal Tort Claims Act coverage; Insurance.
(a) The Community is deemed by the Act to be covered under the Federal

Tort Claims Act  (“FTCA”), while performing programs, services, functions and
activities under this Compact and any funding agreement incorporated herein.
***

(c) Funds provided under a funding agreement may be used to purchase
such additional liability and other insurance as is prudent in the judgment of the
Community for its protection and the protection of its employees. 

The GRIC Funding Agreement effective October 1, 2006 provides at page 3, Part L, for

funding the GRIC “Law Enforcement Program” including “Uniform Police” and “Criminal

Investigation”.

The BIA also entered into a Deputation Agreement with GRIC and issued Special Law

Enforcement Commissions (SLECs) to the GRIC officers.

The Interior Department Manual available at:
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 http://elips.doi.gov/app_dm/index.cfm?fuseaction=home 

states at 4-04-01(K):

K. Federal Liability for Commission Holders.  The SLEC grants the holder
specific Federal authority and responsibility and as a result places a high level of
liability risk upon the U.S. Government, To reduce liability risks for the
Government, the SAC is responsible for ensuring that all requirements are
satisfied prior to issuance of the commission.  The liability or immunity of an
officer with a SLEC will be determined according to the Deputation Agreement
for issuance of the SLEC . . .”

(Emphasis added)

The Deputation Agreement between BIA and GRIC provides at page 8, Sections 8(A) and

(B):

A.  It is understood and agreed that each agency which is a party to this
Agreement, its agents, employees and insurers do not, by virtue of this Agreement,
assume any responsibility or liability for the actions of officers commissioned
pursuant to this Agreement which are performed outside the scope of their duties.
B.  Notwithstanding subsection A, any Gila River Indian Community Law
Enforcement Officer who is deputized by the Bureau of Indian Affairs Special
Law Enforcement Commission will only be deemed an employee of the
Department of the Interior for purposes of the Federal Tort Claims Act while
carrying out those laws applicable in Indian country as described in Section 3.A
and Appendix A.  Therefore, such officer will not be deemed a federal officer
under 25 U.S.C. § 2804(f)(1), or for purposes of the Federal Tort Claims Act with
respect to the enforcement of any other law except those applicable in Indian
country as described in Section 3.A and Appendix A.

The GRIC Resolution (GR-98-06) approving the Deputation Agreement provides at page

1:

WHEREAS, the practical effects of the Community entering into the Deputation
Agreement are, among other things, Community police officers holding Special
Law Enforcement Commission (SLEC) are:
1.  treated as BIA officers for enforcing federal laws
2.  deemed to be employees of the Department of Interior for purposes of the
Federal Tort Claims Act (FTCA) while carrying out those laws applicable in
Indian country; ...

Plaintiffs filed suit against the Tribal officers in Maricopa County Superior Court.  The

Court dismissed the case on grounds that there was no statutory waiver of sovereign immunity.

The Court also did not discuss any provision of the insurance policy waiving sovereign

immunity up to the policy limits. The waiver and policy provisions are provided by 25 U.S.C.
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3  The United States does not waive any defenses set forth in the Answer and the Joint
Proposed Case Management Statement, including additional jurisdictional defenses in the event
the Tribal officers are held to be Federal employees.
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§ 450f(c) quoted below.  A copy of the Order is attached as Exhibit C.  Minute entries including

the 09/24/2008 Order are available at this link:

http://www.courtminutes.maricopa.gov/JONamesearch.asp

POINTS AND AUTHORITIES

A Rule 12(b)(1) motion may attack subject matter jurisdiction either facially or factually.

White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000).  When a Rule 12(b)(1) attack is factual, the

Court may look beyond the complaint to matters of public record without having to convert the

motion into one for summary judgment, and the Court need not presume the truthfulness of

plaintiffs’ allegations.  Id.  Moreover, documents submitted as part of a complaint, documents

incorporated by reference in the complaint, or matters of judicial notice may be considered on

a motion to dismiss, as well as documents whose contents are alleged in the complaint and

whose authenticity no party questions.   Knievel v. ESPN, 393 F.3d 1068, 1076 (9th Cir. 2005);

United States v. Ritchie, 342 F.3d 903, 907 (9th Cir. 2003).  “Where the jurisdictional issue is

separable from the merits of the case, the judge may consider the evidence presented with

respect to the jurisdictional issue and rule on that issue, resolving factual disputes if necessary.”

Thornhill Publishing Co. v. General Telephone & Electronics, 594 F.2d 730, 733 (9th Cir.

1979).3  

Indian tribes have inherent sovereign power to enforce Tribal criminal laws against

Indians in Indian country.  United States v. Lara, 124 S.Ct. 1628, 1632 (2004); Means v. Navajo

Nation, 432 F.3d 924, 931 (9th Cir. 2005).

Authority to enforce state laws belongs generally in the states, not the Federal

government. Allender v. Scott, 379 F.Supp2d 1206, 1212 (D. New Mexico 2005) (citing Brecht

v. Abrahamson, 507 U.S. 619, 635 (1993). 
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The AZ POST certification authorized the officers to make the traffic stop as Arizona

Peace Officers enforcing Arizona law outside Indian country, ARS § 13-3874(A):  

While engaged in the conduct of his employment any Indian police officer who
is appointed by the bureau of Indian affairs or the governing body of an Indian
tribe as a law enforcement officer and who meets the qualifications and training
standards adopted pursuant to § 41-1822 shall possess and exercise all law
enforcement powers of peace officers in this state.

Under Arizona law, the officers, as citizens, were authorized and privileged to arrest  the

drunk driver.  ARS §§ 13-3884; 13-3889; State v. Chavez, 208 Ariz. 606, 608 (Ariz. App. 2004)

(DUI may constitute breach of the peace).  Section 13-3884 provides:

A private person may make an arrest:

1. When the person to be arrested has in his presence committed a misdemeanor
amounting to a breach of the peace, or a felony.

2. When a felony has been in fact committed and he has reasonable ground to
believe that the person to be arrested has committed it.

Section 13-3889 provides:

A private person when making an arrest shall inform the person to be arrested of
the intention to arrest him and the cause of the arrest, unless he is then engaged in
the commission of an offense, or is pursued immediately after its commission or
after an escape, or flees or forcibly resists before the person making the arrest has
opportunity so to inform him, or when the giving of such information will imperil
the arrest.

The Department of Interior is generally authorized to fund Tribal police pursuant to 25

U.S.C. § 13.  The Interior Department can fund Tribal police through an Indian Self-

Determination and Education Assistance Act contract because 25 U.S.C.A. § 450f(a)(1)(B)

permits contracting for programs authorized by 25 U.S.C. § 13.  Contracting tribes can convert

to a Compact of Self-Governance in accordance with 25 U.S.C. § 458aa et seq. in which

authority to provide Tribal police is contained in 25 U.S.C. § 458cc(b)(1)(B) pursuant to an

Annual Funding Agreement (AFA).

 Prior to 1990, the Interior Department funded liability insurance for tribes with 638

contracts.  In 1990, Congress extended coverage of the FTCA to certain claims arising from law
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enforcement contracts, 28 U.S.C. § 450f Note; PL 101-512, SEC.314.  Congress still required

tribes to carry federally funded liability insurance for claims not covered by the FTCA, and

required contracting tribes to waive sovereign immunity up to the limits of the insurance policy.

25 U.S.C. § 450f(c):

(c) Liability insurance; waiver of defense
(1) Beginning in 1990, the Secretary shall be responsible for obtaining or
providing liability insurance or equivalent coverage, on the most cost-effective
basis, for Indian tribes, tribal organizations, and tribal contractors carrying out
contracts, grant agreements and cooperative agreements pursuant to this
subchapter. In obtaining or providing such coverage, the Secretary shall take into
consideration the extent to which liability under such contracts or agreements are
covered by the Federal Tort Claims Act.
***
(3)(A) Any policy of insurance obtained or provided by the Secretary pursuant to
this subsection shall contain a provision that the insurance carrier shall waive any
right it may have to raise as a defense the sovereign immunity of an Indian tribe
from suit, but that such waiver shall extend only to claims the amount and nature
of which are within the coverage and limits of the policy and shall not authorize
or empower such insurance carrier to waive or otherwise limit the tribe's sovereign
immunity outside or beyond the coverage or limits of the policy of insurance.

(B) No waiver of the sovereign immunity of an Indian tribe pursuant to this
paragraph shall include a waiver to the extent of any potential liability for interest
prior to judgment or for punitive damages or for any other limitation on liability
imposed by the law of the State in which the alleged injury occurs.

These provisions apply to Compacts of Self-Governance as well pursuant to 25 U.S.C. § 458ff(c)

(incorporating Section 450f(c) and other contracting provisions):

(c) Application of other sections of subchapter

All provisions of sections 450c(d), 450d, 450f(c), 450i, 450j(f), 450m-1, and 450n
of this title shall apply to agreements provided under this part.

Statutory construction begins and ends with the language of the statute unless it is

ambiguous.  Navajo Nation v. Department of Health and Human Services, 325 F.3d 133, 1136

(9th Cir. 2003);  Transcon Lines v. Sterling Press, 58 F.3d 1432, 1437 (9th Cir. 1995).  Section

450f Note extended FTCA coverage as follows:

With respect to claims resulting from the performance of functions . . .under a
contract, grant agreement, or cooperative agreement . . . authorized by the Indian
Self-Determination and Education Assistance Act . . . an Indian tribe, tribal
organization or Indian contractor is deemed hereafter to be part of the Bureau of
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Indian Affairs . . .while carrying out any such contract or agreement and its
employees are deemed employees of the Bureau or Service while acting within the
scope of their employment in carrying out the contract or agreement . . .[and] any
civil action or proceeding involving such claims brought hereafter against any
tribe, tribal organization, Indian contractor or tribal employee covered by this
provision shall be deemed to be an action against the United States and will be
defended by the Attorney General and be afforded the full protection and coverage
of the Federal Tort Claims Act . . .

(Emphasis added)

The statute therefore expressly provides that an Indian tribe is only deemed to be a

Federal agency for claims resulting from performance of functions under the compact while

carrying it out, and tribal employees are only deemed to be Federal employees for acts

committed in carrying out the compact.   The Tribal officers in this case were not carrying out

the compact when they arrested the drunk driver outside Indian country.

One of the regulations describing FTCA coverage for a law enforcement compact, 25

C.F.R. § 1000.275 states, in question and answer format:

Is it necessary for a self-governance AFA to include any clauses about Federal
Tort Claims Act coverage?

No, clauses about FTCA coverage are optional. At the request of
Tribes/Consortia, self-governance AFA's shall include the following clause to
clarify the scope of FTCA coverage:

For purposes of Federal Tort Claims Act coverage, the Tribe/Consortium and its
employees (including individuals performing personal services contracts with the
tribe/consortium) are deemed to be employees of the Federal government while
performing work under this AFA. This status is not changed by the source of the
funds used by the Tribe/Consortium to pay the employee's salary and benefits
unless the employee receives additional compensation for performing covered
services from anyone other than the Tribe/Consortium.

The Compact/AFA provided for enforcement of Federal and Tribal laws within the

boundaries of the Community, not for state law enforcement outside the Community.  

Federal law controls the interpretation of the compact in this case. Smith v. Central

Arizona Water Conservation District, 418 F.3d 1028, 1034, 1038 (9th cir. 2005).  General

principles for interpreting contracts can be used for guidance, and the intent of the parties is
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determined from the terms of the contract when possible. County of Santa Clara v. Astra USA,

Inc., 588 F.3d 1237, 1243 (9th Cir. 2009). 

Section 15 at page 11 of the GRIC Compact provides:

Interpretation of Federal Law. In the implementation of this Compact, the
Secretary shall interpret all Federal laws, executive orders, regulations and this
Compact in a manner that effectuates and facilitates the purposes of this Compact
and achievement of the Community’s goals and objectives.

    
The officers in this case were not carrying out the compact because they were  not

enforcing Tribal or Federal law within the exterior boundaries of the GRIC.  Instead, they were

making an arrest to enforce state law off the GRIC as Arizona Peace Officers under the authority

of ARS 13-3874 or as citizens of Arizona under the authority of the Arizona citizen arrest

statute, ARS §§ 13-3883; 13-3889.  See United States v. Smith, 2006 WL 2990044 *2 (D.Ariz.

Sept. 15, 2006) (Arizona law authorized Tribal officer to make lawful traffic stop off the

reservation); State v. Nelson, 208 Ariz. 5, 8 (Ariz. App. 2004) (same).  Similarly, while making

this traffic stop under color of Arizona law, the officers would be state actors for purposes of 42

U.S.C. § 1983.  Evans v. McKay, 869 F.2d 1341, 1348 (9th Cir. 1989).  Similarly, they would not

be  Federal actors when making this traffic stop under a Bivens theory of liability.  Boney v.

Valline, 597 F.Supp.2d 1167, 1174 (D.Nev. 2009).

The facts of this case differ from those in which a Tribal officer has been found to be

covered by the FTCA while making an arrest.  For example, in Allender, 379 F.Supp.2d at  1215,

the tribal officers were cross-commissioned as deputy sheriffs pursuant to agreements among

the Tribe and the County, the BIA had agreed with the state of New Mexico to assist in

enforcing state law, the 638 contract included enforcing state law and the arrest was within

Indian country.  The Court therefore found that the FTCA covered the on-reservation arrest.

Here,  the compact did not cover enforcing state law off the reservation and the Deputation

Agreement entered into pursuant to the Indian Law Enforcement Reform Act (ILERA) expressly

provided there was no FTCA coverage.  

Case 2:09-cv-01786-NVW   Document 19   Filed 04/07/10   Page 10 of 12
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Under the ILERA the Secretary of the Interior “may” authorize Tribal officers to enforce

Tribal or Federal laws in Indian country, and “may” authorize them to assist a state or local

agency in enforcing state law, when requested, under Section 2803.  25 U.S.C. § 2804(a)

provides: 

The Secretary may enter into an agreement for the use (with or without
reimbursement) of the personnel or facilities of a Federal, tribal, State, or other
government agency to aid in the enforcement or carrying out in Indian country of
a law of either the United States or an Indian tribe that has authorized the
Secretary to enforce tribal laws.  The Secretary may authorize a law enforcement
officer of such an agency to perform any activity the Secretary may authorize
under section 2803 of this title.

Section 2803 provides:

The Secretary may charge employees of the Bureau with law enforcement
responsibilities and may authorize those employees to-- (8) when requested, assist
(with or without reimbursement) any Federal, tribal, State, or local law
enforcement agency in the enforcement or carrying out of the laws or regulations
the agency enforces or administers.

In this case, the Secretary did not authorize the officers to arrest the drunk driver outside the

GRIC.   Therefore, FTCA coverage is not extended to them because they were not acting under

authority granted by the Secretary as required by 25 U.S.C. § 2804(f):

(f) Status of person as Federal employee

While acting under authority granted by the Secretary under subsection (a) of this
section, a person who is not otherwise a Federal employee shall be considered to
be--

(1) an employee of the Department of the Interior only for purposes of--

(A) the provisions of law described in section 3374(c)(2) of Title 5, and  [this
includes the FTCA]

(B)sections 111 and 1114 of Title 18, and . . .

(Emphasis added) 

It is well settled that the United States, as a sovereign, is immune from suit except as it

consents to be sued; the terms of its consent define the parameters of a federal court’s

jurisdiction to entertain suits brought against it.  See United States v. Orleans, 425 U.S. 807, 814

(1976) (“the United States can be sued only to the extent that it has waived its immunity”).
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Plaintiffs have the burden of asserting specific provisions that waive sovereign immunity.

Holloman v. Watt, 708 F.2d 1399, 1401 (9th Cir. 1983).  “Any waiver of immunity must be

‘unequivocally expressed,’” and any limitations and conditions upon the waiver ‘must be strictly

observed and exceptions thereto are not to be implied.’”  Hodge v. Dalton, 107 F.3d 705, 707

(9th cir. 1997) (quoting Lehman v. Nakshian, 453 U.S. 156, 160 (1981)).  “Sovereign immunity

is jurisdictional in nature.”  F.D.I.C. v. Meyer, 510 U.S. 471, 475 (1994).  

Because the officers were not carrying out the compact when they made the arrest off the

reservation, the action is barred by sovereign immunity and there is no subject matter

jurisdiction.

CONCLUSION

The Complaint and action should be dismissed for lack of subject matter jurisdiction.

Respectfully submitted this 7th day of April, 2010.

DENNIS K. BURKE
United States Attorney
District of Arizona

S/ Michael A. Johns

MICHAEL A. JOHNS
Assistant U.S. Attorney

CERTIFICATE OF SERVICE
I hereby certify that on April 7, 2010, I electronically transmitted the attached document

to the Clerk's Office using the CM/ECF System for filing and transmittal of a Notice of
Electronic Filing to the following CM/ECF registrants:

TRINETTE S. SACHRISON
KAYE, ROSE & PARTNERS, LLP

BRADLEY M. ROSE 
KAYE, ROSE & PARTNERS, LLP

Attorneys for Plaintiffs

S/I. Millsaps
U.S. Attorney’s Office

Case 2:09-cv-01786-NVW   Document 19   Filed 04/07/10   Page 12 of 12


