Case 5:11-cv-01078-D Document 1-6  Filed 09/27/11 Page 1 of 171
(| I

IN THE DISTRICT COURT OF CADDO COUNTY

STATE OF OKLAHOMA
A )
Apache Tribe of Oklahoma, )
) CaseNo. CJ-2011-108
Plaintiff, ) Judge Van Dyck
) | BTATE OF OKLAHOMA
Vs, ) CADDO CO.
) FILED
TGS Anadarko, LLC, and Wells Fargo Bank, ) SEP ~9. 2011
National Association, ) A '
) OPAL CAR OC!GCkT—M'
Defendants. ) Ol FINGH, GourtGterk
Deputy

DEFENDANTS® MOTION TO TRANSFER VENUE AND BRIEF IN SUPPORT

Pursuant to 12 Okla. Stat. § 140.2 (2009), Defendants TGS Anadarko, LLC (“TGS”) and
Wells Fargo Bank (“Wells Fargo”) move this Court to transfer venue to the Oklahoma County
District Court, where a related action is pending before the Honorable William Graves. In
support of this Motion to Transfer, Defendants set forth the following Introduction, Facts, and
Argument.

INTRODUCTION

This Court should transfer venue because Plainfiff Apache Tribe of Oklahoma (the
“Tribe”) has a pending motion before the Oklahoma County District Court in which the Tribe
argues the exact issue it has raised before this Court—specifically, whether its Business
Committee was authorized to waive the Tribe’s sovereigh immunity and consent to arbifration.
Under former leadership, the Tribe borrowed over $4 million from Wells Fargo to improve its
casino (the “Casino Loan”) and entered into a long-term lease with TGS to lease gaming
machines (the “Lease Agreement”). TGS borrowed $5 million to buy the gaming machines

leased to the Tribe. The Tribe waived its sovereign immunity and agreed to binding arbitration
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under both the Lease Agreement and Casino Loan. The Tribe subsequently elected new
leadership and stopped paying on the Lease and the Loan.

Wells Fargo and the Tribe agreed to arbitrate the Casino Loan before former federal
judge Thomas R. Breit, who found the Tribe’s Business Committee was authorized to and did
waive sovereign immunity, and ordered the Tribe to repay the Casino Loan. Wells Fargo moved
to confirm Judge Brett’s Award in Oklahoma County District Court, where the case was
assigned to Judge Daniel L. Owens. After Judge Owens commented favorably on Judge Brett’s
character and integrity, the Tribe requested Judge Owens recuse himself. Judge Owens did so
and the case was transferred to Judge William Graves. In pending motions to confirm and vacate
Judge Brett's Award, the Tribe has argued that its Business Committee did not have the authority
to waive sovereign immunity. The Tribe makes the identical argument before this Court with
respect to the Equipment Lease.

The Tribe’s lawsuit in this Coutt is the latest in a long history of tactics designed to avoid
the consequences of its breaches of contract. In addition to the pending case before Judge
Graves, the United States District Cowrt for the Western District of Oklahoma issued a
preliminary injunction enjoining the members of the Tribe’s Gaming Commission from
adjudicating any of Wells Fargo’s rights under the Lease. In the hopes of finding a fiiendlier car
than it met in Oklahoma County District Couit or federal court in Oklahoma City, the Tribe now
asks this Court to stay the arbitration under the guise that its Business Comumittee did not have
the authority to waive sovereign immunity in the Equipment Lease. This Court should reject the
Tribe’s forum shopping and transfer venue to the Oklahoma County District Court to conserve

judicial resources and avoid the possibility of conflicting rulings.
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FACTS

The Tribe’s Equipment Lease with TGS, and Wells Fargo’s Loans to TGS and the Tribe

On December 27, 2007, the Tribe and KAGD, LLC entered into the Equipment Lease,
whereby the Tribe agreed to lease up to 350 gaming machines and other ancillary furnishings
from KAGD. (See Ex. 2 (Lease) to the P1.’s Pet. for Declaratory and Injunctive Relief (“Pet.”).)
The Tribe agreed to lease the equipment in order to replace and expand the gaming machines in
its Silver Buffalo Casino.

On June 23, 2008, KAGD assigned all of its right, title and interest in the Lease to TGS,
the ultimate lessor (the “Assignment™). (See Pet. Ex. 6 (Assignment).)

The same day that the Assignment was executed, Wells Fargo and TGS entered into a
Credit Agreement (the “Credit Agreement”) pursuant to which Wells Fargo loaned TGS
$3,500,000, which TGS used, along with other funds, to buy the machines that TGS leased to the
Tribe. In conjunction with the Credit Agreement, the Tribe, TGS, and Wells Fargo executed an
Estoppel Certificate that extends the benefits of the arbitration provisions in the Lease to Wells
Fargo. Also on June 23, 2008, Wells Fargo and the Tribe entered into the Casino Loan pursuant
to which Wells Fargo loaned the Tribe $4,365,000. The Tribe used the proceeds from this loan
to improve its casino, acquire adjacent land, and pay off existing debt.
The Tribe Stops Performing Under the Casino Loan and the Lease

In August 2010, the Tribe breached the Casino Loan by, among other things, failing to
make an inferest payment of $13,815.21 on August 31, 2010.

At the same time, the Tribe separately breached its obligations under the Equipment
Lease. In particular, the Tribe stopped making any of the required rent payments due under the

Lease in August 2010, yet kept the gaming machines and all revenues from those machines.
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TGS declared an Event of Default and is entitled to the balance of the Rent that would have been
due during the remainder of the Lease Term.
Wells Fargo Succeeds in Arbitration on the Casino Loan

On September 28, 2010, Wells Fargo filed a Statement of Claim with the AAA alleging
breach of contract and unjust enrichment. The Tribe filed a counterclaim alleging damages of
$39 million. During the week of May 9 to 13, 2011, the Honorable Thomas R. Biett (ret.) as
arbitrator, presided over a hearing in Oklahoma City. Following the hearing, Wells Fargo
prevailed on its claims. On May 23, 2011, Judge Breit, issued his Arbitration Award with
Findings of Fact and Conclusions of Law, awarding Wells Fargo $2,751,160.20 for its breach of
contract claim against the Tribe, and dismissing the Tribe’s counterclaims against Wells Fargo
with prejudice (the “Award”™). (The Award is attached as Ex. A.)

The Tribe made the same argument before Judge Brett that it makes before this Court.
Specifically, the Tribe argued that Resolutions 73-1 and 78-7 do not delegate authority from the
Tribal Council to the Apache Business Committee to waive sovereign immunity or consent to the
arbitration of disputes. In rejecting this argument, Judge Brett concluded, “With the authotity
delegated in Resolution 73-1 and Resolution 78-7, the Business Committee has repeatedly and
routinely entered into contracts on behalf of the Tribe and waived the Tribe’s sovereign
immunity from suit.” (Award Findings of Fact  40.) Further, Judge Brett found that in April
2008, counsel for Wells Fargo and the Tribe discussed whether Tribal Council approval was
required to waive the Tribe’s sovereign immunity and that Wells Fargo ultimately determined
that Tribal Council approval was not necessary because the Business Committee could expressly

waive the Tribe’s sovereign immunity. (/d. §41.)
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TGS and Wells Fargo File a Demand for Arbitration Regarding the Lease

Following the Tribe’s breach of the Lease, it improperly refused to return the gaming
machines to TGS, the owner and licensed vendor. Therefore, within days of finishing the
hearing before Judge Brett, on May 17, 2011, TGS and Wells Fargo filed a Demand for
Arbitration with the AAA asserting breach of the Lease, unjust entichment, and declaratory relief
pursnant to 12 Okla. Stat. § 1651. (The Demand for Arbitration and Statement of Claim are
attached as Ex. B.) The Tribe filed its Answering Statement on June 9, 2011. (The Tribe’s
Answering Statement is attached as Fx. C.) On July 15, 2011, TGS and Wells Fargo filed an
Amended Statement of Claim. (The Amended Statement of Claim is attached as Ex. D.)

Wells Fargo and TGS filed the Demand for Arbitration in compliance with the Lease’s
mandatory arbitration provision. The Lease requires that the parties, upon demand, resolve by
binding arbitration any dispute, claim, question, or disagreement that is directly or indirectly
related to the Lease, whether arising under law or in equity, and whether arising as a matter of
contract or tort. (Lease (Ex. 2) § 22.) The Lease further provides that any dispute over whether
a claim is arbitrable shall itself be decided by arbitration, Specifically, the arbitration clause
states that “the question whether or not a Claim is arbitrable shall be a matter for binding
arbitration by the arbitrators” and that “in determining any such question, all doubts shall be
resolved in favor of arbitrability.” (/d.)

The Tribe Engages in Tacties Designed to Delay the Confirmation of the Arbitration
Award on the Casino Loan

On May 24, 2011, Wells Fargo filed and served a petition and motion to confirm Judge
Brett’s Award in the Oklaboma County District Court. The action was originally assigned to the
Honorable Daniel L. Owens. Since Wells Fargo moved the Court to confirm the Award, the

Tribe has engaged in a series of delay tactics to frustrate enforcement.
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First, in carly June, the Tribe filed a motion in front of itself to vacate the Award, and set
a hearing date for its own motion. The motion was to be heard by the Tribe’s Business
Committee, which consists of the same people who caused the Tribe to breach its contract with
Wells Fargo, who have directed the Tribe’s litigation against Wells Fargo, and who actively
participated in the arbitration before Judge Brett. In response, on June 10 Wells Fargo moved in
U.S. District Court for the Western District of Oklahoma to enjoin the Tribe from issuing an
order purporting to vacate the Award, After allowing for opposition briefing by the Tribe, the
Honorable Timothy D. DeGiusti set the hearing on Wells Fargo’s motion for a TRO for June 14,
which was the day before the scheduled proceeding in front of the Tribe’s Business Commitee.
On the eve of the TRO hearing, however, the Business Committee secretly went ahead and
issued its “Final Order” supposedly vacating the Award—thereby denying Wells Fargo the
opportunity to appear. The Tribe disclosed the “Final Order” once the TRO hearing was
underway—before Judge DeGiusti could even consider Wells Fargo’s request for immediate
injunctive relief.! Judge DeGiusti later observed that “the conduct of the Tribe—presumably
advanced with the assistance of, or at least the knowledge of, its counsel smacks of the type of
‘race against the law’ noted critically by the United States Supreme Couwrt,” (Ex. E atp. 15n.9
(citation omitted).)

Second, the Tribe sought further delay to avoid an adverse decision when, on August 5,
Judge Owens announced his intent to grant Wells Fargo’s motion to confirm the Award. But the
Tribe wangled a three-week reprieve by obtaining leave to file a sur-reply purportedly to respond

to certain exhibits included in Wells Fargo’s reply. Judge Owens set a new hearing for August

' Judge DeGiusti summarized the relevant facts in his Findings of Fact, Conclusions of Law, and
Order, dated September 2, 2011, granting Wells Fargo’s motion for a preliminary injunction
(“Sept. 2 Order”™). (See Sept. 2 Order (attached as Exhibit E) at pp. 14-15.)
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26 to announce his decision. (The August 5, 2011 transcript of appearance before Judge Owens
is attached as Ex. F.)

Third, on August 10, the Tribe informed Judge Owens of its intent to ask him to recuse
himself from this action, and did so on August 26. The Tribe complained that Judge Owens had
commented favorably on Judge Brett’s characier and integrity. (See Ex. F for Judge Owens’
exact comments.) Judge Owens voluntarily recused himself in order to prevent further potential
delay in resolution of Wells Fargo’s motion to confirm under the provisions of Rule 15, Rules
for District Courts (;f Oklahoma. The case was reassigned to the Honorable William Graves.

Fourth, on the last day possible, the Tribe moved to vacate Judge Brett’s Award. (The
Tribe’s Motion to Vacate is attached as Ex. G.) Among other arguments, the Tribe attempts to
relitigate the issue of whether it validly waived its sovereign immunity in the Casino Loan. In
particular, the Tribe argues that Resolutions 73-1 and 78-7 do not delegate authority from the
Tribal Council to the Business Committee to waive sovereign immunity or consent to the
arbitration of disputes. The Tribe fully litigated this exact argument before Judge Brett, who
squarely addressed and rejected the Tribe’s position in his Award. The Tribe now seeks to
relitigate the same issue yet again before this Court in the context of the Lease.

Wells Fargo’s Motion to Confirm the Award and the Tribe’s Motion to Vacate the Award
are pending before the Oklahoma County District Court.

The Tribe Engages in Similar Delay Tactics to Avoid Axbitration of the Lease

As with its delay tactics to avoid confirmation of Judge Brett’s Award, the Tribe has
likewise engaged in tactics to avoid its obligation to arbitrate its breach of the Lease.

First, in late June, the Tribe’s Business Committee petitioned its Gaming Commission to

force Wells Fargo to disgorge monies the Tribe had paid in connection with the Lease. Wells
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Fargo moved again in federal court to enjoin the Tribe’s Gaming Commission from wrongfully
exercising jurisdiction. This time, fortunately, the Tribe’s own forum did not unilaterally act
before the hearing, and Judge DeGiusti granted Wells Fargo’s motion for a temporary restraining
order on July 22, 2011, and scheduled a preliminary injunction hearing for the afternoon of
August 5. The Court held a preliminary injunction hearing, and then granted Wells Fargo’s
motion for a preliminary injunction precluding the members of the Tribe’s Gaming Commission
from adjudicating any of Wells Fargo’s rights under the Lease. (See Ex. E (Sept, 2 Order.)

Second, the Tribe filed the Petition with this Court requesting a preliminary injunction to
stay the Lease Arbitration on the ground that its waiver of sovereign immunity in the Lease was
invalid and that it therefore did not consent to arbitration. Despite the Tribe’s latest delay tactic,
the Tribe had been participating in the arbitration. In fact, pursuant to the dispute resolution
provision in the Lease, the Tribe selected one of the three arbitrators only a week before filing
this Petition. This case should be transferred to Oklahoma County District Court where a related
case is pending before Judge Graves that encompasses the factual and procedural history of this
matter and poses identical questions of law.

ARGUMENT

L. This Case Should be Transfexred Based on Forum non Conveniens Grounds.

The common-law doctrine of forum non conveniens authorizes a trial court fo “refuse to
hear an action that would more appropriately be heard in another location.” Shepherd v.
Kawasaki USA, 2010 OK. CIV APP 60 § 4, 239 P.3d 965, 968. Forum non conveniens is a
“supervening venue provision, permitting displacement of the ordinary rules of venue when, in
light of certain conditions, the trial court thinks that jurisdiction ought to be declined.” Sinochem

Int’l Co. Ltd. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 423 (2007) (quoting dmerican
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Dredging Co. v. Miller, 510 U.S. 443, 453 (1994)). The doctrine was “born in commeon lawf{,]”
but has now been codified by statute. Shepherd at | 4 (quoting Harwood v. Weodson, 1977 OK
57,910, 565 P.2d 1, 3). That statute specifically authorizes this Cowrt to decline jurisdiction and
transfer venue in the interest of justice and for the convenience of the parties:

If the court, upon motion by a party or on the court’s own motion, finds that, in

the interest of justice and for the convenience of the parties, an action would be

more properly heard in another forum either in this state or outside this state, the

court shall decline to exercise jurisdiction under the doctrine of forum non

conveniens and shall stay, transfer or dismiss the action.
12 Okla, Stat. § 140.2 (2009). The statute further provides that, “[i]n determining whether to
grant a motion to stay, transfer or dismiss an action pursuant to this section, the court shall
consider:”

1. Whether an alternate forum exists in which the action may be tried,

2. Whether the alternate forum provides an adequate remedy;

3. Whether maintenance of the action in the court in which the case is filed would
work a substantial injustice to the moving party;

4, Whether the alternate forum can exercise jurisdiction over all the defendants
properly joined in the action of the plaintiff;

5. Whether the balance of the private interests of the parties and the public interest
of the state predominate in favor of the action being brought in an alternate forum,

and

6. Whether the stay, transfer or dismissal would prevent unreasonable duplication
or proliferation of litigation.

Jd. (emphasis added).® In the sixth factor listed above, the legislature specifically contemplated
that courts would transfer cases that created unreasonable duplication or proliferation of

litigation. Accordingly, because the single issue in this case duplicates litigation pending in

* Although the doctrine was codified by statute in 2009, “[t]he statutory language does not
evidence any legislative intent to supplant the existing common law.of forum non conveniens.”
Shepherd at 4, n.16.
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Oklahoma County, this is precisely the type of case that should be transferred.

a. Transfer Would Prevent Unreasonable Duplication or Proliferation of
Litigation.

This case warrants transfer because it creates duplicative litigation. Specifically, the
single, identical question raised in the Tribe's Pefition—whether iis Business Committee was
authorized to waive sovereign immunily and consent to arbitration—is currently pending before
Judge Graves in Oklahoma County District Court.  If the Court were to rule on the merits of the
Tribe’s Petition, at worst, two Oklahoma state courts could make conflicting rulings and, at best,
the two courts would expend precious judicial resources adjudicating the same issue. In
response to the Tribe’s Petition, TGS and Wells Fargo will raise issues that the Oklahoma
County District Court is in a better position to adjudicate because of the procedural history in
that case,

First, for example, TGS and Wells Fargo will argue that the validity of the Tribe’s
consent to Arbitration is a question for the arbitrators. Under the express terms of the Lease, the
threshold question of arbitrability—whether the claim is subject to arbifration pursuant to the
Lease—is itself for the arbitrators to decide. “Generally, the courts will decide questions of
arbitrability unless there is clear and unmistakable evidence that the parties agreed to arbitrate
arbitrability.” Oklahoma Oncology & Hematology P.C. v. US Oncology, Inc., 2007 OK 12, § 34,
160 P.3d 936, 949. As Wells Fargo has argued in Oklahoma County, where the parties clearly
and unmistakably commit threshold questions of arbitrability to the arbitrators, the issue is for
the arbitrator to décide, not the court. (See Ex. H at 6-8 (Wells Fargo’s Brief in Opp’n to the
Tribe’s Mot. to Vacate Arbitration Award) and Ex. I at 6-8 (Wells Fargo’ Reply Brief in Further
Supp. of PL.’s Mot. to Confirm Award).) Here, the Lease states: “[TThe question of whether or

not a Claim is arbitrable shall be a matter for binding arbitration by the arbitrators, such question

10




Case 5:11-cv-01078-D Document 1-6  Filed 09/27/11 Page 11 of 171
{ (

shall not be determined by any court and, in determining any such question, all doubts shall be
resolved in favor of arbitrability.” (Lease § 22(a).) In the plainest of terms, the parties agreed
that the threshold question of arbitrability is for the arbitrators alone to decide, and shall be the
subject of binding arbitration. The same issues are already pending and ripe for decision before
Judge Graves in Oklahoma County.

Second, and alternatively, even if the Court concludes that the validity of the waiver is
not for the arbitrators to decide, TGS and Wells Fargo will argue that the Court is collaterally
estopped from relitigating the issue based on Judge Brett’s Award. Under Oklahoma law, the
attempt to have the same issue adjudicated before another court is barred by issue preclusion. In
re Hyde, 2011 OK 31,9 12,55 P.3d 411, 415.

Issue preclusion prevents relitigation of facts and issues actually litigated and

necessarily determined in an eatlier proceeding between the same patties or their

privies. An issue is actually litigated if it is properly raised in the pleadings or
otherwise, submitted for determination, and in fact determined . . . . An issue is
necessarily determined if the judgment would not have been rendered but for the
determination of that issue. Additionally, the party against whom issue preclusion

is interposed must have had a ‘full and fair opportunity’ to litigate the critical
issue in the earliet case.

Id. (quoting Wilson v. City of Tulsa, 2004 OK CIV APP 44, 49, 91 P.3d 673, 677). An
arbitration award “can be the basis for the application of issue preclusion if the other criteria are
in place.” Wilson at § 9 (citing Cities Serv. Co. v. Gulf Oil Corp., 1999 OK 14, {{ 16-17, 980
P.2d 116, 124, 125.

Here, Judge Brett determined in his Award that the Apache Business Committee was
authorized to waive éovereign immunity under the Casino Loan, which is the identical issue the
Tribe raises here with respect fo the Lease. Specifically, during the arbitration on the Casino
Loan, the Tribe argued that Resolutions 73-1 and 78-7 do not delegate authority from the Tribal

Counsel to the Apache Business Committee to waive sovereign imnmnity or consent to the

11
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arbitration of disputes. In rejecting this argument, Judge Brett concluded, “With the authority
delegated in Resolution 73-1 and Resolution 78-7, the Business Committee has repeatedly and
routinely entered into contracts on behalf of the Tribe and waived the Tribe’s sovereign
immunity from suit.” (Award §40.)

Because the Oklahoma County District Court is currently considcrihg Judge Brett’s
Award in its adjudication of Wells IYargo’s motion to Confirm the Award and the Tribe’s
competing motion to vacate, that Court is in a better position to address whether that Award
precludes the Tribe from relitigating the Business Committee’s authority to waive sovereign
immunity on behalf of the Tribe. Accordingly, transfer to Oklahoma County is warranted
because it will avoid duplicative litigation. Additionally, every other factor under the statute
further supports the decision to transfer this case to Oklahoma County District Court.

b. An Alternative Forum Exists in Which the Action May be Tried.

The Oklahoma County District Court provides an alternative forum for the Tribe’s
petition to stay the Lease arbitration. There is an action pending before Judge Graves, which
includes pending motions under advisement that involve the identical issue raised in the Tribe’s
Petition before this Court. Further, the Oklahoma Uniform Arbitration Act requires that an
application for judicial relief under the Act must be made in the cowt of the county in which the
agreement to arbitrate specifies the arbitration hearing is to be held. 12 Okla. Stat. § 1878.
Because the Lease’s arbitration clause specifies Oklahoma City, Oklahoma, as the location of the
parties’ arbitration, the Oklahoma County District Court is the proper forum to resolve the

Tribe’s effort to avoid arbitration.

12
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¢. The Alternate Forum Provides an Adequate Remedy.

There is no question that the Oklahoma County Distiict Court provides an adequate
remedy. The Tribe is currently seeking relief in that Court through its request for an Order
vacating the Arbitration Award on the Casino Loan.

d. Maintenance of the Action in Caddo County Would Work a Substantial
Injustice to TGS and Wells Iargo.

Maintaining this action would work a substantial injustice to TGS and Wells Fargo
because there exists the possibility of two courts ordering conflicting rulings. Further, TGS and
Wells Fargo are spending unnecessary resources to litigate issues that have been fully briefed
and argued in the Oklahoma County District Count.

e. The Alternate Forum Can Exercise Jurisdiction Over All the Defendants
Properly Joined in the Action of the Plaintiff,

There are two defendants joined in the Tribe’s action in this Court—TGS and Wells
Fargo. The Oklahoma County District Court can exercise jurisdiction over both defendants.
They jointly bring this motion and contracted in the Lease and Estoppel Certificate to hold
arbitration proceedings in Oklahoma City, Oklahoma.

£ The Balance of the Private Interests of the Parties and the Public Interest of the
State Predominate in Favor of the Action Being Brought in an Alternate Forum.

Although the legislature did not specify the relevant “private” and “public” interests
when it codified the statute on forum non conveniens, the Oklahoma Supreme Court previously
defined these tenms in Conoco, In. v. Agrico Chemical Co., 2004 OK 83, § 11, 115 P.3d 829,
833, Shepherd at 9 9. Specifically, the private interests to be considered include whether the
forum: (1) is convenient for witnesses; (2) may reach unwilling witnesses by compulsory
process; (3) allows a view of the premises; (4) is near the sources of proof; and (5) serves to

make frial of the case Jess burdensome and more convenient. Jd. The Court further stated that

13
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the public interests include the burden of jury duty on the community and the community interest
in having local controversies decided at home. Id.

The public interests favor transfer of this case to Oklahoma County. There will be no
burden upon this community if the case is transferred to Oklahoma County District Couit, where
the same question is already being considered and addressed by Judge Graves. The private
interests favor none of the parties. The questions posed by the Petition are matters of law, with
no witnesses to testify or presmises to be viewed, They are:

1. Does the Lease require the threshold question of arbitrability to be resolved by
the arbitrators, and not any court?

2. Alternatively, does Judge Brett’s Award collaterally estop the Tribe from
relitigating the question of the Business Comunittee’s authority to waive
sovereign immunity and consent to arbitration?

These questions turn on the text of the Lease and the Award, and do not require any testimony.
Regardless, the Caddo County courthouse is only about 60 miles from the Oklahoma County
courthouse so any inconvenience to witnesses would be negligible at best.

CONCLUSION

For the foregoing reasons, TGS and Wells Fargo respectfully request that the Court grant

their motion to transfer venue to the Oklahoma County District Court.

14
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OF COUNSEL
FAEGRE & BENSON LLP

Jerome A. Muanowskl (#125593)
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HENDERSON & MORGAN, LLC

James L.. Morgan

4600 Kietzke Lane, Suite K228
Reno, NV 89502

Telephone: (775) 825-7000
Facsimile: (775) 825-7738

{o.5.7263792.0

RYAN WH/'ZEY COLDIRON,SHANDY PLLC

Patrick M. Ryan OBA #’&864
Phillip G. Whaley OBA#13371
900 Robinson Renaissance
119 North Robinson Avenue
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

Attorneys for Wells Fargo Bank, National
Association

RHODES, HIERONYMUS, JONES,
TUCKE LE, P.L.L.C,

/.

Colin H. Tucker, OBA 16325
John H. Tucker, OBA 9110
P.O. Box 21100

Tulsa, OK 74121

Telephone: (918) 582-1173
Facsimile: {918) 592-3390

Attorneys for TGS Anadarko, LLC
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Jon E. Brightmire - jbrightmire@dsda.com
Bryan K. Nowlin — bnowlin@gdsda.com
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Two West Second Street, Suite 700
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Telephone: (918) 582-1211
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Case 5:11-cv-00648-D Document 25-8 Filed 07/05/11 Page 1 of 19

IN THE MA’ITBR OF ARBITRATION BETWEEN

WELLS FARGO BANK, NATIONAL AAA 71 148 762 10
ASSOCIATION, -

Claimant, - ARBITRATOR'S FINDINGS OF
FACT AND CONCLUSIONS OF
LAW - DECISION
- against - :

APACHE TRIBE OF OKLAHOMA,

Respondent.

BEFORE THE HONORABLE THOMAS R. BRETT (RET.)
' ARBITRATOR

i, Introduction

oL This matter involves a breach of contract claim for the balance due of
approximately $2.7 million to Wells Fargo, National Association, "WF" on a loan, evidenced
by a note, from the borrower, The Apache Tribe of Oklahoma ("AT"), a federally recognized
Indian Tribe, The WP claim also seeks damages against the AT for alleged unjust enrichment.
The original Joan from WE to AT was for $4.365 million for the tribe to operate the “SBC",
the Silver Buffalo Casino ("SBC") in Anadarko, Oklahoma. The AT counter claims against WE
for $39 million asserting the loan docurments are void and unenforceable. The AT claims. its
damages entitlement due to the alleged wrongful conduct of WF in segard to axillary contracts
in which WE made a $3.5 million loan to the AT's gaming machine equipment lessor, TGS,
" TGS assigned its rights under the gaming machine lease to WF to securitize the WF/TGS loan
transaction, AT’s counter claim alleges violations of Oklahoma State and Federal law, including
an alternative claim for unjust enrichment. (Jt. Exhibits I thru 7.

II.  The Tribe’s Relationship With Kevin Kean previous to the Wells Fargo loan to the
Tribe

i The Apache Tribe of Oklaboma ("AT" or the "Tribe") opened the Silver Buffalo
Casino ("SBC" or the “Casino”) on May 9, 2006. Kevin Kean’s relationship with the Tribe
began shortly thereafter, in the summer of 2006.  (E.G. CLEx. 130.) Kean was an
employee/agent and broker who worked with and for the Tribe 10 find and raise financing for
the AT/SBC, including for the lease of stot machines and other equipment at the Casino.. (Cl.
Ex. 2’ Testimony of J. Brady; F. Gallues, and R. Medeiros.) Kean had little or no experience
with casino operations, sfot machines, or equipment leasing and maintenance. (Testimony of

1. Brady, F. Gatiues, and R. Medeiros.)

EXHIBIT A
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2. In November 2006, Kean on behalf of the Tribe, hired Davis Tripp as the
Casino’s general manger. (Testimony of D. Tripp.) Tripp’s direct supervisor was the Tiibe’s
Gaming Board of Directors (the "Apache Gaming Board"), and his ultimate supervisor was the
Tribe's Business Committee (the "Business Committee"). (Id.)

3. From the time Tripp started working at the Casino in December 2006, he
understood that the Tribe intended to lease shot machines and ancillary equipment from Kean.
(Jd.) Over the next eighteen months Tripp worked closely with Kean, who spent more time at
the Casino than did members of the Apache Gaming Board. (/d.)

4, On June 26, 2007, the Gaming Board unanimously propased for the Tribe to enter
into an "Agreement to Lease Bquipment" dated June 9, 2007, with Kean’s company, KAGD,
LLC ("KAGD").. (Cl.Ex. 1.) The Gaming Board also proposed that the Tribe enter into a
development financing and services agreement with Kean regarding a potential new gaming
facility on the Tribe’s Indian Lands in Cotton County, OK ("Red River"). (/d.)

5. At some point in Jate 2007, Kean entered into a financing and services agreement
with the Tribe, pursuant fo which Kean wasto receive a 3% brokerage commission for financing
that he raised on the Tribe’s behalf. ‘

III.  The Tribe’s Equipment Lease With KAGD and Then Assigned to TGS,
A. Kean Approaches Wells Fargo For Financing On The Equipment Lease,

6. . After receiving the recommendation of the Apache Gaming Board for his
equipment lease with the Tribe, Kean began io seek a source of financing for the lease. On
Aungust 20, 2007, Kean contacted a representative of Wells Fargo Bank, National Association
("Wells Fargo") regarding financing gaming equipment for the Casino under the lease, and for
financing of the Red River project. (CLEx. 2.) By this time, Kean had been working for or
with the Tribe for more than a year. Kean made it clear fo Wells Fargo that Wells Fargo would
have to do business with him as the lessor on the equipment lease for the Casino, and he invited
Wells Fargo to provide financing for the purchase of that equipment. (/d.; Testimony of I,
Brady and F. Gallnes.) .

7. Joe Brady and Felis Gallues of Wells Fargo did not know Kean before he
contacted Wells Fargo on August 20, 2007. (Testimony of J. Brady and F. Gallues.) Brady
and Gallues first met Kean in late August. (Jd.) Wells Fargo told Kean that it could not provide
equipment financing with him as the lessor. (Id.) Kean intended to put no equity into the
equipment, and had no experience with slot machines or casino management. (Id.) Nordid he
have access to capital. .

8. In the first half of September 2007, representatives of Wells Fargo traveled with
Kean to visit representatives of the Tribe in Anadarko. (/d.) They met members of the Business
Comumittee, the Apache Gaming Board, Casine management, and counsel, each of whom
confirmed that the Teibe was entering into a gaming equipment lease with Kean. (/d.) -
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9. Wells Fargo would not be involved in financing the lease of Kean remained the
lessor, however, Wells Fargo introduced Xean and the Tribe to Rob Medeiros. (Testimony of
). Brady.) Medeiros, ualike Kean, had established experience with slot machines and casino
operations, and also had access to equity financing. (Testimony of J. Brady and R. Medeiros.)
Medeiros had been a banker for 11 years; then spent nearly nine years in casino operations as
a managing partner, COQO, and CFO; and most recently was a Regional Manager at Herbst
Gaming, which was the largest siow machine operator at that time. (/d.) In fate October 2007,
Medeiros traveled to Anadarko to meet with Kean and representatives of the Tribe, and to
discuss the potential assignment of the lease from KAGD/Kean to TGS. (Testimony of R.
Medeiros.) . : ’

B. The Tribe Enters Into The Equipment Lease With Kevin Xean/KAGD, LLC,

10.  After months of negotiations, the Tribe and KAGD, LLC entered into an
Equipment Lease Agreement dated December 27, 2007 ("Lease") whereby the Tribe agreed to
lease up to 350 Class Il Gaming devices and other ancillary furnishings from KAGD. (Cl. Ex.
61E; CLLEx. 121.) In the negotiations, the Tribe was represented by Betsy Brown as its counsel
and by John Graves as counsel for the Apache Gaming Board. (E.G., Resp. Exs, 52, 53.)
Kean was responsible for negotiating the Lease with the Tribe. (Testimony of R, Medeiros.),

11.  The Lease aligned the incentives of the Tribe and the lessor to ensure that the slot
. machines were popular with customers and maintained in good working order. The Tribe was
to pay the lessor 20% of the Net Win for the slot machines under the Lease, (CL.LEx, 61E § 5.1.)
Net Win is the total amonnt of the cash placed into the machines by customers minus the total
paid out to customers by the machines. (/d.) Accordingly, the greater the Net Win, the greater
the rent payments received by the lessor, and revenue received by the lessee Tribe.

12.  The Lease required the Tribe to select the ¢quipment, at a cost not to exceed $5
million, Among other things, the Lease states that “the Equipment shall consist of ... 350 Class
111 Gaming devices to be selected by Lessee.” (Id. at p. 2.) "Equipment" itself is defined as
"alf equipment déscribed in.the Lease Schedule,” and completing the Lease Schedule is the
responsibility of the Tribe. (/d. atp. 2 & §3.5.) Other Lease provisions likewise specify that
the Equipment is to be "selected by the Lessee, Tribe.” (/d. § 3.5.)

13. - Under § 8.3 of the Lease, the Tribe was responsible at all tines to properly
maintain the equipment in good operating condition and to make all necessary repairs in a
commercially reasonable manner, {/d. § 8.3.) The 1éssor was obligated to reimburse the Tribe
for up to $70,000 per year for wages of slow machine technicians and up to $10,000 per year
for slot machine technician training. (/d.) To roceive reimbursement, the Tribe was required
to provide commeicially reasonable documentation supporting the amounts t0 be reimbursed.

(d.)

14.  The Lease permitted the Tribe to change the games and machines on the Casino
floor during the 6 years 364 days of the Lease, all at the lessor’s expense. First, the Lease
permitied at least 144 ‘conversions, pursuant to which the Tribe could -change the sofiware and
" games played on a particular unit. (/d. §§ 4.4,45.) Second, the Tribe could replace at least
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36 units in its discretion for any reason, and select the new units to be substituted in. (Id. §§
4.1, 4.5.) Third, the Tribe could designate units for replacement for maintenance reasons. (/d.
§§ 4.2.) The lessor was required to pay up to $1,050,000 over the almost 7 year life of the
~ Lease to fund any conversions, discretionary replacements, and maintenance replacements. (/d.
§ 4.6.) '

15.  The Lease Commencement Date was the date on which any stot machines leased
from the lessor were installed on the Casino fioor and available for play. ({d. § 2.1.) The
actual Commencement Date was January 1, 2009, ‘ :

16.  The Lease arguably provided better terms than the lease terms given by vendors
of the machines, allowed the replacement of poorly pecforming machipes, increased the number
of machines at the casino, and resuited in reduced lease rates from other vendors that continued
to lease their machines to the Tribe. (Testimony of R. Medeiros; CLEx. 61 9§ 5-7.)

17.  As discussed in more detail below, on June 23, 2008, KAGD/Kean assigned its -
right, title, and interest in the Lease to Rob Medeiros’s company, TGS Anadarke, LLC
{"TGS"). (Seeinfra §34.) '

18.  In retrospect WE's decision to not loan money-to assignor KAGD/K, Kean was
a valuable service to the AT. On 7-11-08 Kevin Kean's Indian gaming license was-revoked by
the NIGC due to his confirmed ldck of credibility and integrity in the Indian Gaming business,
$0 he could no longer be involved in Indian Gaming. B

C. The Tribe Selects The Slot Machines To Be Provided Under The Lease.

. 19.  As required by the Lease terms, the Tribe selected the slot machines and other,
. equipment to be included under the Lease. Beginning in early 2008 and continuing throughout
the year, Medeiros had numerous communications with Davis Tripp, the general manager of the
Casino, and with members and representatives of the Gaming Board, regarding the gaming
machines to purchase and to provide under the Lease. (Testimony of R. Medeiros; Cl. Exs. 70-
72, 75-76, 78-79, 82, 84-91, 93-94.) Tripp wanted to retain the best performing machines that
were already leased by the casino. Medeiros asked Tripp, beginning in at least February of
2008, to identify the existing machines that he wanted to keep. (Cl. Ex. 70.) Tripp finally
identified these machines in August 2008. (CLEx. 35.) Of the 161 existing machines selected
by Tripp, 137 were included in the lease schedule and were purchased by TGS. (Cl. Ex. 35;
JT Ex. 02 at 277-79.) TGS, in consultation with Tripp and others, recommended machines to
complete the gaming floor, and Tripp and the Gaming Board approved these recommendations.
(CLLEx. 58.) B :

20.  In an email dated December 1, 2008, the counsel to the Apache Gaming Board -
which was Tripp’s direct supervisor - told TGS: "After speaking with Davis and the Board of
Directors it is my understanding that the lease schedule is satisfactory as last submitted.” (CL.
Ex. 94.) On December 9, 2008, the Tribe provided TGS with its compieted ]ease Schedule No.
1, executed by the chairman of the Apache Business Committee. (C1.LEx. 98.) The remaining
Lease Schedules were executed in 2009 by Patrick Watson, who succeeded Tripp as the Casino’s
general manager. (CL.ExX. 61 § 5; JT Ex. 02 at 280-87.) "Tripp and his agsistant general
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manage'r, C.hcryl .Critchﬁeld, were fired on or about December 8, 2008, in the wake of a ticket
scam in which cashiers stole approximately $170,000 from the Casino. (CLEx. 51; Cl. Bx. 98
Testimony of J. Adams.)

D.  The Tribe Fails To Fulfill Its Obligation Yo Maintain The Slot Machines.

21.  The Tribe failed to fulfill its obligation under § 8.3 of the Lease to maintain the
slot machines. The Tribe lacked the infrastructure and expertise to repair and maintain the
gaming machines when the Lease commenced on Janwary 1, 2009, (Testimony of D, Tripp.)
Still, the Tribe chosc not to hire or train qualified slot technicians, even though the Lease
required TGS to reimburse actual wages and training expenses up (o $70,000 and $10,000 each
year, respectively. (Testimony of J. Adams, J. Cook, and E. Harper.) The Tribe did not
submit for reimbursement any costs related to slot technician wages or training. (/d.; Testimony
of R. Medeiros.) The Casino's operations and floor managers - who were directly responsible -
for the slot machines proper operation on a daily basis - did not know that the Tribe was
required to maintain the machines under the Lease. (Testimony of J. Adams, J. Cook, and E. -
- Harper.) And they did not know that the Tribe could spend up to $70,000 for slot technician
wages and $10,000 fof training each year with full reimbursement. {Id.) '

22.  Employees of TGS provided on-site training to Casino personnel when TGS was
at the Casino to install and service the slot machines under the Lease. (Resp. Exs. 266, 270,
Testimony of J. ADamns and J. Cook.) Previously, in November 2008, TGS also had hosted
_ Casino personnel in Nevada at TGS’s expense to frain them on slot machine repair and.
maintenance, ‘but after 2 days the Casino employees instead required training on casino
operations. (Cl.Exs. 75, 84; Testimony of R. Medeiros and E. Harper.) '

23, Before he was fired on Decernber 9, 2008, Tripp had told TGS that the Tribe had
storage space on site for the new machines to be provided under the Lease. (Cl. Ex. 33,
Testimony of D. Tripp.) In early 2009, TGS notified the Tribe approximately three-to-four
weeks in advance of the first shipment of new equipment under the Lease. (Testimony of E. -
Harper.) . The Tribe, however, did not rent the storage space located by Tripp, failed to clear
sufficient space off of the Casino floor to accommedate the new Equipment, and did not notify
TGS that the initial shipment should be delayed. (fd.) When the first shipment of new
Equipment arrived, the Tribe left the machines outside, where they were subjected to rain, snow,
and severe weather, (/d.) The Tribe did not even rent trailers as temporary storage for the
equipment while the Casino floor was being cleared. (Id.)

24. 'When the Tribe later raised issues about the condition of certain equipment in the
fall of 2009, TGS promptly addressed those issues, and the ‘Tribe accepted in writing all
machines provided under the Lease. On September 13, 2009, the Tribe sent a letter to TGS
alleging that certain slot machines and ancillary furnishings did not satisfy the standard set forth
in the Lease, (Resp. Bx. 265.) Within days employees of TGS traveled to the Casino to resolve
 any issues - which were largely minor to cosmetic - and also to train Casino personnel on how
to prevent them going forward. (Resp. Exs. 266, 270; C1.Ex. 102; Testimony of R. Medeiros.)
On October 14, 2009, representatives of TGS, the Apache Gaming Board, and the Casino met
{o tesolve any outstanding issues. (CLEX. 102.) The Tribe stated in writing that the agreed-on
action items "will fully settle any outstanding issues regarding acceptance and all partics agree
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that the issues listed in the letter mentioned herein are cared.” (Id.) TGS performed atl of the
action items. (Testunony of R. Medeiros.)

25. Inearly 2010, TGS was concerned that a large number of machines were out of
service, despite the Tribe’s responsibility under the Lease to properly maintain the equipment
in good operating condition. (Resp. Ex. 277; Testimony of R, Medeiros.) Accordingly, in late
February 2010, TGS engaged a local contracior, Jim Brown, to service and repair machines at
the Casino. (Testimony of R, Medeiros and J. Adams.) The number of out-of-service machines
then fell dramatically through approximately June 2010, (CLEx. 63 at pp. 16-17 & Ex. 3;.CL
Ex. 124 at 22; Resp. Exs, 500-501; Testimony of J. Adams.) At that lime, the Tribe chose to
stop making I.ease payments and to stop communicating with TGS. (Testimony of J. Pangburn
and J. Adams.) The number of out-of-service machines then rose to highs of 36 in Decentber
2010 and 54 by February 2011, (CLEx. 63 atpp. 16-17 & Ex. 3; CL.Ex. 124 at 22; Resp. Ex.
503; Testimony of J. Adams.) .

IV. Wells Fargo’s Casing Loan To The Tribe And Its Loan to TGS,

26.  Several months after Kean approached Wells Fargo about the equipment financing
in August 2007, the Tribe proposed a direct loan from Wells Fargo to the Tribe. (Testimony
of J. Brady,) In November 2007, Betsy Brown, the Tribe's counsel, asked Wells Fargo about .
funding a land acquisition. (Id.) The Tribe's propooosal progressed to discussions of a
$4,365,000 loan from Wells Fargo to the Tribe to pay.off debt, expand and remodel the casino,
and acquire land (the "Casino Loan"}). (Id)

27, When the Lease was executed by the Tribe and KAGD on December 27, 2007, -
Wells Fargo had not committed to provide a-loan to the Tribe. Wells Fargo issued a
commitment letter on the Casino Loan to the Tribe more than two months later, on March 8,
2008. (CLEx. 13.) Among the conditions precedent to funding was assignment of the lease
from KAGD to TGS. {/d.) On March 27, 2008, the Tribe’s Business Comumittee enacted
Resolution 03-2703-08 approving the assignment of the Lease from KAGD to TGS, (Cl.Ex.
16.) :

28.  On June 23, 2008, the Tribe’s Business Committee enacted Resolution 06-23-08
approving a financing transaction with Wells Fargo and authorizing the execution and
performance of the loan documents relating to the financing transaction, including the Loan
Agreement, (JT Ex. 01 at 188-92; CLEx. 27.) Counsel for the Tribe informed Wells Fargo
that the authorizing resolution was "passed by the Business Committeceee, with a quorum
present." (CL.Ex. 27.) The Certification on the authorizing resolution stated that it was
“adopted at a duly called meeting of the Apache Tribe of Oklahoma Apache Business Committee
on the 23 day of June, 2008 in Anadacko, Oklahoma by a vote of 3 for and 0 against, 2 quorum
being present.” (T Ex. 1 at 192; CLEx. 27))

29.  Onthe same day, Wells Fargo and the Tribe entered into a Loan Agremeent dated
June 23, 2008 (as amended, the "Loan Agremeent") whereby Wells Fargo agreed to loan the
Tribe $4,365,000 (the "Casino Loan"). (JT Ex. 01 at 001-82.) - _

30.  As security for repayment of the Loan, the Tribe entered into a Depository
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Agreement with Wells Fargo dated June 23, 2008 (as amended, the "Depository Agreement”)

whereby the Tribe agreed to deposit revenues it derived from the Enterprise (as defined therein) .
with a collection bank who would then transfer such reveoues directly to the Depository. (JR

Ex. 01 at 150-75.) The Depository Agreement specifies how the deposited revenues will be

distribued on an agreed priority basis, 1o first pay expenses and obligations of the Tribe, before

distributing net profit to the Tribe.

31.  In addition to the securily provided by the Depository Agreement, the Tribe
granted Wells Fargo a security interest in and to all of the Tribe’s right, title and interest in, to
and under the Collateral and Enterprise Property (as defined therein) pursuant to a Security
Agreement dated June 23, 2008. (JT Ex, 01 at 118-41.) .

32.  The Tribe, Wells Fargo and Anadarko Bank & Trust Co. ("Anadarko Bank")
executed a Deposit Accotnt Agreement dated June 23, 2008 ("Deposit Account Agrement")
whereby the parties agreed that pursuant to the Loan Agremeent and T.oan Documents, the Tribe
gratend a lien and security intereste in all deposit, brokerage and other similar accounts held by
the Tribe at Anadarko Bank established in connection with the Enterprise. (JR Ex., 01 at 95-98.)

33, Sections 8.1(a){xv) and (xviii) of the WF/AT Loan Agrement contained certain
conditions precedent with respect to the equipment that had to be satisfied before Wells Fargo
would close and fund the Loan. Namely, Wells Fargo required the following: (1) execution
of all necessary agrements for the financing and installation of the machines to the Equipment
Lease Agreement dated December 27, 2007, between KAGD and the Tribe; and (2) the receipt
of the Assignment of the Equipment Lease Agreement form KAGD to TGS Anadarko, (JT Ex.
01 to 050-52 §8.1(a)(xv)(xviii).) ' ' : .

34, On June 23, 2008, both conditions precedent were satisfied. TGS entered into
a Credit Agreement with Wells Fargo for the financing and instalfation of the gaming machines.
(JT Ex. 02 at 001-55.) The related Depository Agreement provided for a monthly distribtion,
or waterfall, of rental payments received by TGS. After reimbursement to TGS of monthly
machine expenses, payment to the lenders of interest and principal, and other distributions,
Wells Fargo was entitied to receive a percentage of the remaining “free cash flow," if any. This -
additional percentage was known as a yield enhancement. (Testimony of J. Brady.) In practice,
Wells Fargo never actally received any yicld enhancement, and received nothing beyond -
payment of interest and principal through July 2010 (the last month that payment was received),
(C1.Ex. 120.) The net revenue under the TGS/AT equipment lease did not generate sufficient
revenue in TGS's 20% to pay WE any yield enhancements.

35.  Also on June 23, 2008, KAGD assigned the Lease to TGS. The Tribe expressly
consented to the assignment, and execuied an Estoppel Certificate that ackjnoweldged the
assignment and TGS’s rights onder the Lease as lessor.. (JT Ex. 02 at 134-39; 140-48.)

36.  The arbitrator concludes there was no economic duress fnvolved in the loan
agreements or the gaming equipment lease. All parties were acting in good faith negotiations
at arm's length,

V. " The Tribe’s Waiver Of Sovereign Immunity With Respect To The Casino Loan
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A, The Business Comumittee Has Authority To Enter Into Contracts And Wawe
_Sovereign Immunity On Behalf Of The Tribe.

37.  The Apache Tribal Constitution governs the activities of the Tribe. (JT Ex. 0!
at 193-200.) The supreme governing body of the Tribe is the Tribal Council, which consists
of all adult tribal members. (Id. art. III.) The Tribal Constitution also provided for a five-
member Business Commitee, which has such powers as delegated by resolution of the Tribal
Counsil, (/d. art. V.) Within its delégated authority, the Business Commitee “may transact
business and otherwise speak or act on behalf of the tribe in all matters on which the tribe is.
empovwered to act.” (Id. art. V.) The Business Committee may conduct business with a quorum
of three members present and in agreement. . (/d. art. XV.)

38.  The Tribal Council has delgated to the Business Commitee the power to transact
business for the Tribe, which includes entering into contracts on behalf of the Tribe and waiving
the Tribe's sovereign immunity from suit. Resolution 73-1 delegates full and complete authority
to the Business Committee to transact any and all business related to the tribe involving matters
such as tribel land and tribal budget. (CLEx. 17.) Resolution 78-7 likewise delegates authomty
to the Business Committee to transact business related to the Tribe. (/d.)

39. In an opinion dated July 19, 2007, the Department of Interior characterized
Resolution 73-1 and Resolution 78-7 as "Grants of general authority” to the Business Committee
to act in matters for the Tribe. (CLEx. 21.) In the July 19, 2007 decision, the Department of
Interior held that these resolutions remainded operative and eliminated the need for more specific
grants of authority to the Business Commistee, (/d.) The Department of Interior had previously
reaffirmed the continued effectiveness of Resolutions 73-1 and 78-7 in an agency letter dated
July 16, 1985. (Ci. Ex 22.)

40.  With the authority delegated in Resolution 73-1 and Resolution 78-7, the Business
Comumittee has repeatedly and routinely entered into contracts on behalf of the Tribe and waived
the Tribe’s sovereign immunity from suit. (CLEx. 64.) :

41.  In April 2008, counsel for Wells Fargo and the Tribe discussed whether Tribal
Council approval was required to waive the Tribe’s sovereign immunity. (Cl.Exs. 17, 18, 20,
21, 22.) After engaging in numerous discussions and receiving documents from the Tribe's -
counsel, Wells Fargo conclnded that Tribal Council approval was not necessary and that the
Business Committee could expressly waive the Tribe's sovereign immunity, (CLEx. 2L,
Testimony of F. Gallues.) :

42, Wells Fargo also obtained two legal opinions assuring that the Business Comumittee
had proper authority to enter into the Loan Agreement. Fist, the tribe’s legal counsel pravided
a wrilten opinion stating that the Business Committee "has full power to bind the Borrower for
all matters including with respect to the Loan Documents, . . ." (JT Ex. 01 at 176-82 § 3.)
Second, counsel for the Gaming Commission of the apache Tnbe provided a written opinion
stating that “the Business Committee. . .is authorized to transact business and exercise its powers
as an Indian tribe and has approved all agrecments by duly passed and adopted resolutions.”
(JT Ex. 01 at 295-979 1.)
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B.  TheTribe Waives Its Sovereign Immunity in the Resolution and the Loan Agreement

43, . In the resolution approving the Loan Documents between the Tribe and Wells
Fargo, the Tribe, through its Business Committee, expressly waived its sovereign immunity.
Specifically, Resolution 06-23-08 dated June 23, 2008 provides: the "Business Committee
further reaffirms the provisions waiving sovereign immunity including in the Loan Documents
and states that it expressly waives sovereign immunity as stated therein." (JT Ex, 01 at 191.)

44,  TheLoan Agreement contains two separate and independent waivers of the Tribe's
sovercign immunity. First, under § 11,27 of the Loan Agreement, the Tribe expressly and
irrevocably waived its sovereign immunity (and any defenses based thereon) from any sui,
actions, or arbitration proceeding with respect to the Loan Agreement or related loan documents.
-(JT Ex. 01 at 069-70.) Second, under § 11.24 of Loan Agreement, the Tribe agreed to resolve
any dispute through binding arbitration. (/4. at 067-68.) C&L Enterprises, Inc. v.. Citizens
Bank of Potawatomi Indian Tribe, 532 US411, 418-19 (2001)

C.  The Business Committee Reaffirms The Loan Agreement And Waiver of Sovereign
Immunity in. February 2009

45>  In the fall of 2008, a faction consisting of Ronald Ahtone, Richard Banderas and
Marquitta Carattini alleged that it controlled the Business Committee. This faction, represented
by defendant’s counsel, claimed not to know of or-approve of the Casino Loan. On January 29,
2009, however; the Acting Assistant Secretary for the Department of Interior, Bureau of Indian
Affairs ("BIA") issued an opinion specifying that two of counsel’s three clients were not valid
members of the Business Comumittee. (CLEX. 46.)

46. ~ On February 3, 2009, the Tribe’s counsel informed Wells Fargo that the Tribe
would affirm all transactions with Wells Fargo, which would put to rest any argument that the
loan was somehow not properly approved. (CLExs. 64,42.)

47.  OnFebruary 5, 2009, the Business Comumittee reaffirmed the validity of the Loan
Agreement by passing Resolution 02-05-09-03. (CLEx. 49.) In Resolution 02-05-09-03, the
Business Committee provided that it had "power to transact business for the Tribe under Apache
Resolution No. 73-1 and 78-7." ({/d.) The Business Committee further stated in the Resolution
that "the tribe wishes to reafficm all prior activities with Wells Fargo Bank, including all
transactions, agreements, and Resolution 00-23-08 passed on June 23, 2008." (/d)
Additionally, the Business Committee reaffirmed "its- relationship with Wells Fargo Bank
including all resolutions, transactions and agreement... M)

D.  The Business Committee Again'Reafﬁrms The Loan Agreement And Waiver of
Sovereign Immunity In August 2009.

48.  In early 2009, the Tribc.was in default of the Loan Agreement for violati.ng
financial covenants and requested a waiver. (CL.Exs. 50-51.) Wc}is Fargo agrf:ed to mgdlfy
the Loan Agreement to restructure the covenant level so that the tribe could be in compliance

going forward. (Testimony of E. Gallues.)
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49,  On August 26, 2009, the Business Committee enacted Resolution 08-26-09-01,
which authorized a Porbearance Agreement and First Amendment to the Loan Agreement (the
"Forbearance Agreement”). (JT Ex. 01 at 340-42; CLEx. 56.) In executing Resolution 08-26-
09-01, the Business Committee provided that it "is vested with the authority to negotiate and
contract with agencies of the federal, state, local, and tribal entities, as well as private entities
and individuals on behalf of the tribe by and through Article V of the Constitution of the Apache
Tribe of Oklahoma and Apache General Council Resoiutmns "No. 73:1 and 78-7." (id.)

~ 50.  Resolution 08-26-09-01 contained an independent and express waiver of sovereign
immunity. In it, the Business Committee reaffirmed that the Loan Agreement and Loan
Documents are the “legal, valid and binding obligations of the Tribe, enforceable against the
Tribe in accordance with their terms, including the limited waivers of sovereign immunity,
consents to jurisdiction and agreements to arbitrate as set forth in the Loan Documents,
notwithstanding any contrary provisions of Tribal law...." (JT Ex. 01 at 341.)

' In October 208, counsel contacted Wells Fargo on behalf of this faction and requested account
information. (CLEx. 81, Testunony of F. Gallues.) Wells Fargo did not release this
confidential information that is protected by statute, and instead requested that counsel issue a
subpoena. (/d.) Counsel did not issue the subpoepa until January 20, 2009, just a few days
before the BIA issued its ruling, and did not serve the subpoena on Wells Fargo, (Cl. Ex. 45,
46-48.) - .

VL. The Tribe Releases Wells Fargo From Liability And Waives All Defenses.

51.  Inthe Forbearance Agreement, the Tribe discharged Wells Fargo from any claims
that the Tribe had against Wells Fargo before and as of the date of August 26, 2009, (JT Ex.
01 at 350-51 § 6.1.1; CLEx. 56.) Specifically, § 6.1.1 of the Forbearance Agreement reads:
"The Borrower hereby releases and forever discharges the Lender ...of and from all damage,
loss, claims, demands, Tiabilities, obligations, actions and canses of action whatsoever which the
Borrower may now have or claim to have ...prior to and as of the date of this First Amendment,
- and whether presently known or unknown, and of every nature and extent whatsoever on account
of or in any way concerning, arising out of, founded-upon or in any way relating to this First
Amendment or the Loan Documents...." (Id. § 6.1.1).

52.  The Tribe was represented by in house counsel, Betsy Brown, as its counsel in
negotiating and entering into the Forbearance Agreement, (CLEx. 57.) Indeed, Section 2.1.2.
of the Forbearance Agreement required an opinion of counsel of the Tribe before the
Forbearance Agreement would become effective. (JT Ex. 01 at 346; CLEx. 56.) The Tribe's
attorney provided this opinion by letter dated August 23, 2009. (JT Ex. 01 at 336 -39; C! Ex,
57.)

53, The Tribe received adequate consideration from Wetls Fargo in exchange for the
release in Section 6. 1.1 of the Forbearance Agreement. Before it entered into the Forbearance -
Agreement, Wells Fargo had the legal right to' declare a default and accelerate the Casino Loan
as a result of the Tribe’s default, (JT Ex. 01 at 57 § 9.2(a).) In-entering into the Forbearance
Agreement, Wells Fargo surrendered this legal right. (JT Ex. 01 at 346 § 3.1.) This is true
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regardless of whether Wells Fargo actually intended to declare a default and accelerate at the
time’ of the Forbearance Agreement. In any event, Wells Fargo could not and would not allow
the default to continue in the absence of cooperation and concessions from the Tribe.
(Testimony of F. Gallues.) Wells Fargo chose not to enforce the Loan at that time only because
the tribe was being cooperative and making concessions due 1o the ongoing defauit. (/d.)

VII. The Tribe Materially Breaches the Loan Agreement and Wells Fargo Commences
Arbitration

54, In August 2010, the Tribe stopped performing under the Loan Agreemeat by,
among other things, failing to make an interest payment of $13,815.21 on August 31, 2010 as .
required under the Loan Agreement. {(CLEx. 1049 33.) On September 7, 2010, Wells Fargo
provided the Tribe with a notice of default and acceleration. (ClL.Ex. 104 (Ex. K)))

55, Wells Fargo also exercised its rights under the Security Agreement and Deposit
Account Agreement by providing written notice to Anadarko Bank & Trust Co. ("Anadarko
‘Bank") that an Event of Default had occurred under the Loan Agreement and directing that the
Tribe’s right to make withdrawals and initiate transfers from its deposit, brokerage and other
similar accounts with Anadarko Bank shall terminate immediately. (CLEx. 103.) In accordance
with paragraph (4)(b) of the Deposit Account Agreement, Wells Fargo instructed Anadarko Bank
to pay promptly to Wells Fargo the balance of all deposit, brokerage and other similar accounts
of the Tribe at Anadarko Bank established in connection with the Enterprise. (Id) On
September 17, 2010, Anadarko Bank filed a petition in the District Court of Caddo County,
State of Oklahoma ("Petition”) requesting the court to order the Tribe and Wells Fargo to
interplead and settle among themselves their rights to the monies held at Anadarko Bank which
totaled $47,445.10. (CL.Ex. 104 (Ex.N).) '

56.  On September 28, 2010, Wells Fargo filed a Statement of Claim with the
American Arbitration Association ("AAA") alleging breach of contract and unjust enrichment
and seeking declaratory relief pursuant {o 12 0.S. § 1651. (CLEx. 104.) :

57.  The Tribe responded in an Answering Statement letter dated Qctober 15, 2010,
which provided that the Tribe was immune from arbitration because it had never waived its
sovereign immunity, that the Loan Agreement amouts 10 an unenforceable management
contract, and that the Business Comumittee tacked authority to enter into the Loan Agreement.
The Tribe also asserted a Counterclaim on October 25; 2010, in which the Tribe asserted
essentially the same claims that the Tribe had brought in its Complaint in the federal court action
- violations of the Bank Holding Company Act, declaratory relief stating that the Loan
Agreement is Void and unenforceable, and unjust enrichiment.

58.  National Indian Gaming Commission

Jt. Bx. 1 para 5.17 states: Borrower shall deliver a favorable written legal opinion
of counsel to the Lender, in form and substance satisfactory to the Lender and its counsel
confirming and that (i) none of the Loan Documents, including the Equipment Lease Agreement
and related documents, constitutes a management contract within the meaning of IGRA that is
required to be approved by the Chairman of the NIGC, and (ii) none of the Loan Documents,
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including the Equipment Lease Agreement, constitutes a proprietary interest in Class II Gaming
or Class IIl Gaming. Additionally, upon request of the Lender, the Borrower shall, at its sole
expense, make an application to the NIGC for a written determination that (i) none of the Loan
Documents including the Equipment Lease Agreement and related documents, constitutes a
" management contract within the meanidg of IGRA that is required to be approved by the
Chaixman of the NIGC, and (ii) none of the Loan Documents, including the Equipment Lease
Agreement, constitutes a proprietary interest in Class 1Y Gaming or Class III Gaming. The
Borrower shall, at its sole expense, diligently pursue such application and provide the Lender
with written updates no later than every 60 days after such application is made or promptly upon
the receipt of any communication (written or oral) from the NIGC concerning such application.

59, It Ex. l'para 11.32 states: “Usury Laws; Governmental Approvals

(&) . The Borrower agrees that the only usury laws that shali apply to any of
the transactions between the Borrower, any of its Affiliates and the Lender contemplated by the
Loan Documents shall be the laws of the State of Oklahoma. The Borrower further agrees that
it will not enact or adopt any law, tule or regulation which would impair the Lender’s rights
with respect to their ability to collect amounts owed under this Agremeent, the Notes or the

“other Loan Documents, or to realize on any collateral described in any of the Loan Documents.
The Borrower agrees not to assert that its obligations to the Lender under the Loan Documents
violate any tribal law. -

(b) The Borrower agrees not to assert in any suit, action or proceeding that
any of the Loan Documents is void, voidable, or otherwise invalid for failure to receive the
approval of the Chairman of the NIGC or the Secretary of the United States Department of the
Interior." )

60.  Paragraph 5.11 provides for performance by the borrower and paragraph 11.23
provides for time beiug of the essence. (Jt. Ex. No. 1)

VIII. Findings Specific To The Tribe's Counterclaim Under The Bank Holding Company
Act.- ' : )

- Al The Tribe Neither Provided Nor Received Any Additional Property, Credit Or
" Service Outside Of The Casino Loan.

61.  'The Tribe did not provide any additional property, credit, or service to Wells
Fargo outside of its principal and interest payments on the Casino Loan. (Testimony of S.
Erickson; CL.Ex. 62.) The payments by TGS on its Joan with Wells Fargo were not payments
that Wells Fargo received from the Tribe. (Id.) Instead, any funds paid to Wells Fargo came
- "from TGS, and were the property of TGS at the time of payment. (/d.} The Tribe was required
to use gaming revenues to make rental payments to TGS arising under the Lease. (Id.)} Once
the rental payments were made, however, the money became the property of TGS, which was
available to satisfy. the obligations of TGS arising under its loan agreement with Wells Fargo.

(ld.)
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B.  Wells Fargo Did Not Receive Any Benefit In The Form Of Enhanced Yield

62.  Wells Fargo received no benefit from the yield enhancement provision of its loan
to TGS because TGS's payments on the loan never generated sufficient funds to pay anything
beyond principal and interest due. (CLEx, 120; see also supra{ 33.) Wells Fargo did not
receive any payment beyond principal and interest. (/d.) '

C.  Wells Fargo Acted Legitimately To Protect Its Investment With The Tribe And
Maximize The Potential For Repayment

63. Wells Fargo did not unlawfully tic the funding of the Casino Loan to the
assignment of the Lease from Kevin Kean to TGS. (Testimony of S. Erickson; Cl.Ex. 62.)
Wells Fargo acted legitimately to protect its investment with the Tribe and maximize the T ribe's
ability to repay the Casino Loan. (/d.) Wells Fargo’s risk was heightened because the Tribe
could not pledge its real property - the Casino building and land - as security for the loan.
(Testimony of S. Erickson and K. Washburn.) The Tribe's ability to service its debt to Wells
Fargo tuened on its ability to generate revenue from the gaming machines rented under the
Lease. (Testimony of J. Brady and S. Brickson; CL.Ex.62.) Without financing in place for a
qualified lessor, and without installation of the machines on the casino floor, the Tribe could not
generate the operational cash flow to repay Wells Fargo. (/d.) A casino generales 85% to 90%
of its gaming revenves from gaming devices, (Testimony of S. Ericksom; Cl.Ex. 62.)
Accordingly, lenders want to make sure that the borrower has the resources to finance or lease
the number of gaming devices that a borrower has indicated they will install on the casino fioor,
(Id.) Additionally, the lender to  tribe requires confidence in the lessor that is providing the
gaming machines. (/d.) It is critical that the gaming devices operate in a proper fashion and
are available for use on a continual basis, so that they can generate cash flow to service debt.
(id.) The AT/TGS equipment lease provided that "refurbished machines” couid be furnished
by the lessor.

64.  In this case, the Tribe had an existing employment/agent relationship with Kevin
Kean, who approached Wells Fargo in search of equipment financing for the Lease after already
establishing with the Tribe that he would be the lessor. {See supra §§ 1-5.) But Kean lacked
the experience, expertise and resources required of a lessor of gaming equipment. (See supra
99 1,7.) Wells Fargo acted appropriately in requiring that the Lease be assigned to a lessor with
slot machines and casino management experience and with access to capital, such as Rob
Medeiros and TGS. (See supra §§9, 32.) Wells Fargo acted legitimately and consistent with
traditional and usual banking practices to safeguard the value of its investment with the Tribe
and to maximize the potential for repayment on the Casino Loan. (Testimony of 8. Erickson;
CLEx. 62y . :

65. Wells Fargo did not unlawfully tie the Casino Loan to any other financing
. arrangement, concluding the Red River project. Wells Fargo did not condition the closing and -
funding of the Casino Loan on Wells Fargo’s participation in Red River. (Testimony of 1.
Brady and F. Gallues; CLEx, 24.) Indeed, the Casino Loan was closed and funded even though

" the Red River project never came to fruition. ' '
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D.  The Tribe’s Alleged Damages

. 66.  The Tribe suffered no damages as a xesult of any alleged Lllegai tic. The Tribe

has attempted to present evidence only of damages purportedly flowing from assignment of the
Lease to TGS. (Testimony of A. Meister,) However, the Tribe was responsible for both the
selection and maintenance of the gaming machines and related equipment under the Lease. (See
supta §9 12-13.) Fhe Tribe selected the Equipment as provided for in the Lease, and then failed
to fulfill its maintenance obligations under the Lease. (See supra Y 18, 20-21, 24.) Any
damages that allegedly flow from the selection and condition of the Equipment are not’
attributable to the conduet of Wells Fargo.

67.  The Tribe asserts that the condition of the machines reduced customer traffic, but
refused to produce its daily records of actual customer head counts dating back to 2007 that are
maintained by the Tribe and located in the Casino. (Testimony of J. Pangburn and J. Adams.)
Production of the head count materials was required under the Scheduling Order dated March
25, 2011, which required the Tribe to produce all materials reasonably related to its claims for
damages. The Tribe refused to produce these materials even after they were specifically
requested once counsel for Wells Fargo learned of their existence. These records are the best
evidence of actual customer head counts duzing the releyant time perlod and without them the
Tribe cannot prove the decrease in customer traffic that is central to its damage claim,

68. The report and testimony of the Tribe’s damages expert. Dr. Meister, does not
establish that the Tribe is entitled to recovery, The only potentially relevant damages period
begins on Januvary 1, 2009, which is the Lease Commencement Date and the date on which
Equipment under lease from TGS were first on the Casino floor. (Ei.Ex. 63 at 18-19.) Even
during this time, Dr. Meister’s damages ﬁgures are unrealistic, speculative and conjectural and
are contrary to the Casino’s actual carnings since it opened, Dr. Meister opines that if the Tribe
had different machines on the floor in 2009, the Casino's earnings before interest, taxes,
depreciation, and amortization (EBITDA) would have been triple the Casino’s EBITDA in 2008,
and mare than double its actuat EBITDA in 2009 and 2010. (CLEx. 128 & 129.) Moreover,
Dr. Meister's chosen benchmarks for calculating damage are unreliable and do not demonstrate
that the Lease adversely affected Casino revenues. {(Cl.Ex. 63 at 20-35; CLEx. 124 at 23 35.)
Since the Casino opened in May 2006, the slot machines that Dr. Meister designated as "non-
TGS™ outperformed the machines that Dr. Meister designated as "TGS." (CLEx. 63 at 20-22;
CL.Ex. 124 at 24)) Similarly, since the Casino opened in May 2006, it has consistently
generated fewer daily slot revenues than the average casino in Oklahoma - which is to be
" expected given that the Casino is a small facility in a competitive market. -(CLEx. 63 at 27-34;
Cl.Ex. 124 to 31-35.) These pre-existing differentials hold constant over the life of the Casino
and cannot be attributed to the TGS Lease. Dr, Meister’s "TGS vs. non-TGS” benchmark is
further flawed because he compared a small number of "non-TGS" machines with a large
pumber of "TGS" machines, which resulted in the “non-TGS" machines generating a greater
revenue per machine, (CLEx, 63 at 22-24; CLEx. 124 at 25-27.) ‘When the Casino increased
the number of "non-TGS" machines in late 2010, the daily revenue per machine fell dramatically
(CL.Ex. 63 at 23-24 & Ex. 11; CLEx, 124 at 28-30.) :

E.  The Release in the Forbearance Agreement Was Not The Product Of Economic
~ Duress And Was Provided In Exchange For Fair Consideration
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. 69,_ . The Forbearance Agreement, in which the. Tribe released Wells Fargo c;f all

liability arising out of all claims and causes of action before Aungust 26, 2006, was not the

ggodtllci of cconomic duress and was provided in exchange for fair consideration. (Supra §1
1)

IX, Findings Specific To Wel]s'Fargo’s Claims For Breach Of Contract And Unjust .
Enrichment ' ' :

A, The Tribe Waived Its Sovereign Imﬁ:mnity With Respect To The Casino Loan

70.  The Business Committee was authorized to waive sovereign immunity on behalf
of the Tribe with respect to the Casino Loan. (Supra Y 35-40.) The Business Commitice
validly exercised its authority to waive sovereign immunity on behalf of the Tribe on June 23,
2008, (Supra {§ 40-42.) The Business Committee later validly reaffirmed the waiver of
sc;vereigté jmmunity in resolutions dated February 5, 2009, and Auvgust 26, 2009. (Supra ¢ 43-
45, 47-48. :

B.  Wells Fargo Is Entitled To Recover On Xts Claim For Breach Of Contract

71,  The Tribe is in default under the Loan Agrement. The total due and owing under
the Loan Agreement through May 16, 2011 is $2,751,160.20, consisting of $2,591.006.69 in
principal, $158,404,34 in interest, and $1,749.17 in administeative fees. (CLEx. 116,) Wells
Fargo is also entitled to release of the $47,445.10 interpleaded in the District Court of Caddo”

County, State of Oklahoma, . ' '

72.  The Loan Agreement and the Security Agreement are enforceable and do not
constitute management contracts, Wells Fargo and the Tribe never intended for Wells Fargo to
manage the Casino. Section 11,19(b) of the Loan Agreement provides for good faith
. negotiations to replace any potentially unenforceable provisions. (JT Ex.01 at 066.) This
section further provides that the Tribe agrees "to exccute further docurnentation as requested by
[Wells Fargo] to reflect such replacement terms" and "to be bound by such replacement
provisions as contemplated hereunder.” (Id) Wells Fargo has agreed to amend the Loan
Agreement t0 add terms that even the Tribe acknowledges would eliminate any concern that the
Loan Documents are a management contract. (CLEX. 118.) Claimant’s Exhibit 118 is a Second
Amendment to the Loan Agreement, executed by Wells Fargo, which adds the "safe harbor”

language approved by the staff of the NIGC in their January 23, 2009 letter to Kent Richey.
(Resp. Ex. 299 at p. 5, 6, & Ex. B at 299-028.) .

: 73, The pledge of gross revenues does not make the Loan Agreement a management
contract. The arbitrator is aware of no reported case that has held that a pledge of gross
revenues makes a management contract out of a loan agreement, and none was cited by the
parties. Such a holding would be contrary 10 the expressly stated purposes of IGRA, including
the promotion of tribal economic development and self-sufficiency. As of 2007, commercial-
panks had made more than $14 billion in commercial loans to Indian tribes, almost all of which
were secured by collateral upon an event of default. To now find that these loan agreements are
potentially void as management contracis would severely affect future loans to Indian tribes, and
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would negatively impact tribal economic development and self-sufficiency. (Resp.Ex. 301, Ex.
A991,2,3,4,7,9, 10, 11.) :

) 74.  The pledge of gross revenues in these Loan Documents does not create a
management contract even under the liberal interpretation of the NIGC staff. The NIGC staff
acknowledge that other clauses in the loan documents that limit the ability of a Jender to engage
in management activities prevent the loan documents from becoming a management contract,

_even if a pledge of gross revenues is included. (Resp. Ex.301, Ex.B.) The following limitations
are included in the Loan Documents regarding the Casino Loan: (1) the Loan Agreement
provides that each provision of the Loan Document shall be interpreted as to be effective and
valid under applicable law (JT Ex.01 at 65-66 § 11.1%(a) and (b); (2) the Loan Agreement
provides that nothing in the Loan Docuients shall deprive the Tribe of the responsibility for the -
conduct of gaming activity or any other aspect of the Enterprise (Id. at 26 § 4.4); (3) the
Depository Agreement provides that any provision that is inconsistent with applicable law or
regulation will be deemed ineffective, and will be modified to be consistent with that law and
regulation (JT Ex.01 at 158 § 23(c); and, (4) the Security Agreement permits actions by Wells
Farpo only "to the extent permitted by law" (Jt Ex.01 at 133 § 6.4(b).). Like the NIGC staff’s
opinion in Big Sandy, this limiting language is sufficient such that the pledge of gross revenues
does not make the Loan Documents management contracts. (Resp.Ex.301, Ex.B at 3.).

75.  Moreover, in the Loan Agrement, the parties agreed that the Loan Agreement is
pot 4 management contact. The Loan Agrement provides that neither the Loan Agreement nor
the other Loan Documents, taken individually or as a whole, constitute management contracts
or management agreements within the meaning of the Indian Gaming Regulatory Act. (JT Ex.01
at 26 § 4.4.) The Tribe also agreed "not to assert in any suit, action or proceeding that any of
the Loan Documents is void, voidable or otherwise' invalid" on the grounds that it is an
unapproved management contract. (Id. at 072 § 11.32(b). Throughout the SBC was managed
by the Gaming Board and Gaming Conimittee of the AT, not by WE.

76.  Wells Fargo also obtained legal opinions from the Tribe’s counsel that the Loan
Agreement was not a management-coniract. First, the Tribe’s legal counsel provided a written
- opinion stating that "[n]either the Loan Agreement mor the other Loan Documents, taken
individually or as a whole, constitufe 'management contracts’...." (JT Ex.,01 at 180 § 16.)
Second, counsel for the Gaming Commission of the Apache Tribe provided a written opinion
stating that the "Loan Agreement, Security Agreement, and the ancillary Equipment Lease are
not management contracts as defined by the Indian Gaming REgulaty Act, 25 U.8.C. § 2711."
(T Bx.01 at 296 § 3.) Thixd, in connection with the Forbearance Agreement, the Tribe's
counsel provided a written opinion stating that neither "the Forbearance Agreement ...nor the
other Loan Documents, taken individually or as a whole, constitute *management contracts...."
(CL.Ex. 57 1 10.)

77 The Credit Agreement between Wells Fargo and TGS is irrelevant to the
management contract analysis with respect to the Loan Agreement between the Tribe and Wells
Fargo, and any challenge to the Credit Agreement will be decided in a separate arbitration...
(25 CFS §-502.5; Resp. Ex.301, Bx.B.} between TGS & Wells Fargo,
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78. . Inkeeping with the above findings, if the Apache Tribe was not required to repay
the loan to Wells Fargo it would be unjustly enriched in the:amount of the balance due.

CONCLUSIONS OF LAW
Waiver and Release in Forbearance Agreement

1. Section 6.1.1 of the Forbearance Agreement dated August 26, 2009, is valid and
enforceable against the Tribe, and waives all defenses asserted by the Tribe in its Answering
Statement and its Counterclaim and releases Wells Fargo from all claims and causes of action
asserted in the Counterclaim,

Waiver of Sovereign Immunity

. 2. The Tribe expressly and unequivocally waived its sovereign immunity with respect
to all claims and defenses at issue in this Arbitration. (See Findings of Fact 99 35-48.) C&L
Enterprises, Inc, v. Citizens Bank of Potawatomie Indians 53-2 US 411, 418-19 (2001).

Contract

3. . The Loan Agremeent dated June 23, 2008 and all other Loan Documents {as
defined in the Loan Agremeent) are valid and enforceable against the Tribe.

4, The Loan Agreement and other Loan Documents d_o not provide for the
management of all or part of the Tribe’s gaming operations by Wells Fargo and therefore are
not void. - (See Findings of Fact 9§ 68-73.) :

5. The Tribe is in material breach and default of its payment obligations under the
Loan Agremeent, and Wells Pargo is entitled to recover from the Tribe all outstanding principal,
interest at the default rate through May 16, 2011, and administrative fees, which totals
$2,751,160.20. i

6. The arbitration clause in the Loan Agreement is itself a clear and unequivocal
waiver of the Tribe's sovereign immunity, which survives without regard to the remainder of
the Loan Documents. In section 11.24 of the Loan Agreement, the Tribe agreed to resolve any
- Dispute by binding arbitration administered by the AAA. (Jt. Bx.01 at 067-68 § 11.24.) This
arbitration clause on its own independently is sufficient to waive the Tribe's sovereign immunity.
C&L, Enters, Inc. v. Citizen Band Potawatomi Indian Tribe, 532 U.S. 411, 418-19 (2001).

7. Section 11.24 expressly provides that it "shall survive the termination, amendment
or expiration of any of the Loan Documents or any relationship between the parties.” (JT Ex.01
at 067-68.) The AAA Rules likewise provide that the arbitration clause "shall be treated as an
agreement independent of the other terms of the contract.” AAA Rule R-7 (b). Moreover, a
"decision by the arbifrator that the contract is null and void shall not for that reason alone render

invalid the arbitration clause." Id. -
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8. The Supreme Court has repeatedly stated that “as a matter of substantive federal
arbitration law, .an arbitration provision is severable from the remainder of the contract.”
Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445 (2006), Where there is a
challenge to the contract, but not specifically to its arbitration provisions, “those provisions are
enforceable apart from the remainder of the contract.” Prima Paint Corp v. Flood & Conklin
Mfz. Co. 388 U.S. 395 (1967). The arbitration provision survives any voiding of .the contract.
Sokaogon Gaming Enter. Corp. v, Tushie-Montgomery Assocs. 86 F.3d 656, 639 (7th Cir.
1996)." See also Match-FE-Be-Nash-She-Wish Band of Pottowatomi Indians v. Keon-Argovitz
Resorts 383 F3d 512, 516 (6th Cir 2004) (holding that arbitration provisions survived even if
agreement were void as management contract.) :

The Tribe’s Counterclaim Under the Bank Hblding Company Act

9. The Tribe is not entitled to recovery from Wells Fargo under the anti-tying
provisions of the Bank Holding Company Act, 12 U.S.C. § 1972. Under any provision of
Section 1972, the Tribe must prove that "(1) the banking practice in question was unusual in the
banking industry; (2) an anti-competitive tying arrangement existed, and'(3) the practice benefits
the bank." .In re Adelphia Communications Corp., 365 B.R. 24, 76 (S.D.NY. 2007).
"Conditioning the extension of credit on measures desigued to insure that the bank’s investment -
is protected is well within traditional bauking practices, and is not the kind of unusual or anti-
competitive practice that gives rise to a BHCA cause of action.” New England Co. v. Bank of
Gwinnett County, 891 E. Supp. 1569, 1575 (N.D. Ga. 1995) (citing cases nationwide in which
"courts have upheld ‘a wide range of conditions placed upon debtors in efforts to protect the
investment of the creditor-bank”). “The anti-tying provisions were not, however, intended to
interfere with or impede 'appropriate traditional banking activities,” through which banks
safeguard the value of their investment." Nordic Bank PLC v, Trend Group, Lid., 619 F. Supp.
542, 554 (S.D.N.Y. 1985) (quoting legislative history) (internal citation omitted).

10, Wells Fargo appropriately sought to safeguard its investment with the Tribe and
maximize the potential for repayment of the Casino Loan. (Sce Findings of Fact § 59-61.)
This case is distinguishable from Dibidale of Louisiana, Inc. v, American Bank & Trust Co., 916
E.3d 300 (5th Civ. 1990). In Dibidale, the bank tried to use its loan to the plaintiff to engineer
payments to another customer who was delinquent on a pre-existing and unrelfated loan. Id.-at
303, The sole reason for the alleged tie in Dibidale was the bank’s desire to be repaid on that
pre-existing and unrelated loan. Here, in contrast, Wells Fargo sought to protect its investment
with the Tribe, and help ensure repayment by the Tribe on the Casino Loan - not on an
unrelated, delinquent loan with another customer.

The Tribe’s Claiin for Unjust Eurichment

11.  The Tribe is not entitled to recovery from Wells Fargo on the Tribe’s claim of
unjust enrichment, :
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Award

12, Wells Fargo is hereby granted an award of $2,751,160.20, and the Counterclaims
of the Tribe are hereby dismissed with prejudice, Wells Farge is also entitled to release of the
$47,445.10 interpleaded in the District Court of Caddo County, State of Oklahoma, as credit on
the award herein. Wells Fargo expressly waived the right to an attorney’s fee or costs and
additional expenses. o

'IT IS HEREBY SO ORDERED.

Dated May 23, 2011

e Honorable Thomas R. Brett
Artbitrator
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@ American Avbitration Association COMMERCTAL ARBITRATION RULES
Bispute Hesulutloz Serpives Worldwids DEMAND For ARBITRATION

MEDIATION: [fvouwould lik;z the AAA to conlact the other parties and attempl to arrabige a mediation, please check this box, (D
There is no additional adminisirative fee for this service, :

‘| Name of Respondent Name of Representative (it known)
t_Apache Tribe of Oklahoma Jon E._ Brightmbe
Address . Name of Finm (if applicable)
P.0O. Box 1220 . Doerner, Saunders, Danlel & Anderson, LL.P.
’ Representative's Address '
Two West Second Sheet, Suite 700

City State | Zip Code ] City State { Zip Code

Anadarka ) QK 73005~ Tulsa < - QK 74103
Phong No, Fax No. . { Phone Mo, Fax No.

-_| 405-247-2686 918-591-5258 918-926-5290
Email Address: Email Address:
: jbrightmire@dsda.com )

The named clalmant, a party 1 an arbitration agresment dated June 23, 2008 » which provides for arbitration under the
Commercial Arbitration Rules of the Ameriean Arbitration Association, hereby demands arbitration,
THENATURE OF THE DISPUTE ‘

Breach of contract, or altermatively, unjust enrichment and declaralory relief

Dollar Amount of Claim $7,000,000.00 Other Relief Soughl: 8 Attorneys Fess & Interest
B Arbitration Costs [ Punitive/ Exemplary [1Other

Amount Enclosed $_10,200.00 In accordance with Fee Schedule: OFlexible Fee Scheduls RStandard Feo Scheduls

PLEASE DESCRIBE APPROFRIATE QUALIFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE:
Active members of OK Bar or retired judges of slate or federal judiciary of OK, wlexpertise In substaniive laws eppllcable {o dispute

Hearing locale Okiahoma ___ {check one) O Requested by Claiment 8 Locale provision included in the contract
Estimated time needed for heatings overall: Type of Business: Claimant __ iNatiopal Banking Assoclation
hoursor __ 200~ days Respondent_Indlan Triba

Is this a dispute between a business and a consvmer? O¥es & No Does this dispute arise out of an cmp!oyrﬁcnt relationship? O Yes K No

ITthis dispute arises out of an employment relati onshija, what wasfis the employeo’s annual wage range? Note; This question fs required
by Californfa faw. OLess than $100,000 05100,000 - $250,000 O Over $250,000 . ) ’

You arc‘her:by notified that a copy of our arbitration agreement and this demand are being filed with the Ameriean Arbitration
Association with a request that it commence administration of the arbitration. The AAA will provide notles of your opportunity
to file an answerlng statement, : ’ '

Signatkro (may. be signed by areprescnfative)  Date: Naine of Representativo

jcw»/‘? 571 James L. Motgan
Nam{bf Clatmant ' Name of Firm {if applicable}
TGS Anadarko, LLG Henderson & Morgan, LLG -
Address (fo be used in canncetion with this case) Representative's Address
345 N, Arington Avenue 4600 Kiotzks Lane, Suife K228 .
Ciy - State | Zip Code City : Stale | Zip Code
Reno NV 80501- Reno NV 89502~
Phone No. Fax No. Phone No. : Pax No.
775-348-2286 775-348-6241 775-825-7000 175-825-7738
Email Address; Emaif Address; . .
rmedelros@terriblescasings.com jmorgan@hendersonmorgan.com

To begla proceedings, please send a copy of this Demand and the Atbitration Agreement, along with the filing fee as

provided for in the Rules, to: American Arbitration Association, Case Filing Services, 1101 Laure! Oak Road, Suite 100
Voorhees, NJ 08043. Send the orlginal Demand to the Respondent. :

Please visil our websile at wuwadrorg if you would Hke to file this case online. AAA Case Filing Services can be reached at 877-495-4185,

EXHIBITB
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Name of Represeniative

Jerome A, Miranowski

/ Wells Fargo Bank, National Association

Name of Fitm (if applicable)

| Faegre & Benson LLP

Address (to be used in connection with this case}

333 South Grand Avenue, Suite 940

Representative’s Address

90 South 7 Street, Suite 2200

213-253-3684

.213-253-5913

612-766-7000

City State Zip Code City : Sta‘teA ; Zip Code
Los Angeles CA 90071-1504 | Minneapolis MN 55402-3901 -
Phone No. . Fax No. Phone No. : Tax No.

612-766-1600

Email Address:

Beth, filinponi@wellsfargo.com

Email Address:

imiranowski@faegre.com
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AMERICAN ARBITRATION ASSOCIATION

In the matter of the arbitration between

TGS ANADARKO, LLC, and WELLS
FARGO BANK, NATIONAL ASSOCIATION,

.Claimants, STATEMENT QF CLAIM
- against -
APACHE TRIBE OF OKLAHOMA,
' Respondent,
- INTRODUCTION

As this Statement of Claim is being filed, claimant Wells Fargo Bank, National
Associaﬁion (“Wells' Fargo”) and respondent Apache Tribe of Oklahoma (the “Tribe”) are
completing a separate_arbitrat_ion over the Tribe’s failure to repay a $4,365,000 loan by Wells
Fargo, T ﬁe Tribe used the proceeds from this loan (the “Casino Loan™) to improve its casino,
acquire adjacent land, anq pay off existing debt, |

Before the Tribe even sought the Casino Loan from Wellé Fargo, however, it entered into
a lease for slot machines and other gaming equipment in its casino (the “Lease™). The ultimate
lessor was claimant TGS Anadarko, LL.C (“TGS;’). TGS obtained the financing to purchase
equiprﬁent under the Lease from Wells Fargo, which loaned $3,500,000 to TGS pursuant to a
credit agreement (“Credit Agreement”). In connection with the C%ec_lit Agreement, TGS and
Wells Fargo also entered into an Assignment of Equipment Lease and Rents (the “Assignment”),
pursuant to which Wells Fargo took assignment of the eéuipmcnt as security fqr its loan to TGS.

The Tribe now seeks to exploit this legitimate assignment between TGS an& Wells Fargo

as part of its effort to avoid its own obligations to Wells Fargo. The Tribe makes the outlandish

1
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. claim that with the assignment, Wells Fargo is écting as a gaming vendor, but without the
required license. As a result, the Apache Gaming Commission (the “AGC”), a governmental
agency of the Tribe, has threétened to seck disgorgement of payments madel- to TGS u_nder the
Lease and to retain gaming machines in its possession.‘

The AGC’s claims on behalf of the Tribe are a coordinated éffort to pressure Wells Fargo
to compromise its legitimate claims against the Tribe. The claims fail for several reasons. First,
-Wcils Fargo does not own any gaming machines and has not acted as a gaming vendor, Second,.
the AGC previously detenqined that Wells Fargo was exempt from licensing with regard to the
- Lease when the parties squarely addressed this iésue at the time of the Lease. And third, the
disgorgement of all of the rent payments made by the Tribe to TGS for the rental of almost 300
slot machines, which generated millions of dollars fbr the Tribe, is an entirely inappropriate and
unanthorized remedy, as is the refusal to release property owned by TGS,

Meanwhile, the Tribe ceased in August 2010 making any of the required rent payments
. due under the Lease, yet kept fhc slot machines and all revenues from those machines, refusing |
to pay any rent to TGS or debt service to Wells Fargo. TGS declared an Event of Default and is
entitled to and declares that the balance of the Rent that would have been due during the
remainder of the Lease Term, calculated on the basis of the airerage Rent paid prior to the Event
of Default, is immediately due and payable. That amount is almost $7,000,000. Pursuant to .
Section .18.2 of the Lease, TGS is entitled to recover almost $7,000,000 together with intcfcst
and Iégal fees and expenses incurred by TGS b};_ reason of the Event of Default or the exercise of
any remedy under the Lease. |

TGS and Wells Fargo commence this arbitration to resolve the disputes related to the

Lease,
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THE PARTIES

1. Claimant TGS is a Delaware limited liability company with its pﬁncipal place of
business in Reno, Nevada.

2. Claimant Wells Fargo Bank, National Association is e_xnational banking association
with its principal place of bﬁsincss in Sioux Falls, South Dakota, |

3. Respondent Apache Tribe of Qklahoma is a federally'recognized Indian tribe and
Native American sovereign nation with its tribal headquarters located in Aﬁadarko, Caddo
County, Oklahornai The Apache Gaming Comfﬁission is a governmental agency of the Tribe,
- and has no independent authority a}.);dl't from that of the Tribe. o

JURISDICTION AND VENUE

‘4. The Iease, dated December 27, 2007, contains an arbitration provision at Section 22.
This provision requires the partics, upon demand, to tesolve by binding arbitration any dispute,
claim, question, or disagreement that is directly or indirectly related to the Lease, whether arising
under law or in"equity, and whether arising as a matter of contract or tort, Furthermore, any
dispute over whether a c‘Iaim' is arbitrable shall itself be decided by arbitration. Specifically, the
arbitfation clause states that “th.e question whether or not a Claim is arbitrable shall be a matter
. for binding arbitration by the arbitrators” apd that “in determining any such question, all doubts
shall be resolved in favor of arbitrability.” A copy of the Lease is attached as Exhibit A.

5. Wells Fargo is entitled to demand arbitration under the Lease by virtue of the
Estobpei Certificate dated June 23, 2008, executed by the Tribe, approved by Resolution No.
06-23-08, and reaffirmed by .Resolut.ion Nos. 08-26-09-01 and 02-05-09-03. Copies of the
Estoppel Certificate and Resolutions ate attached as Exhibits B-E, Paragraph 13 of the Estoppel

Certificate extends the benefits of the arbitration provisions in the Lease to Wells Fargo:
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Lessee (thé Tribe) authorizes the dispute resolution and waiver of sovereign
immunity set forth in Paragraphs 22(a)-(g) of the Master Lease and such waiver of
sovereign immunity and dispute resolution provisions are for the benefit the
Assignee (Wells Fargo) and are enforceable by Assignee against Lessce:

6. The Lease requires the arbifration to be administered by the American Arbitration
Association (“AAA”) in Oklahoma City, Oklahoma. .

STATEMEN—T OF FACTS
The Tribe Seeks Equipmen Lease Financing

7.. On May 9, 2006, the Tribe opened the Silver Buffalo Casino. In e.arly 2007, the
Tribe agreed to lease equipment from KAGD, LLC, ;a Las Vegas limited 'liabilitf company'
owned by Kevin Kean, in ;)rder to replace and‘ expand the gaming machines in its Silver Buffalo
Casino. On June 2_6, 2007, the Tribe’s Gaming Board of Directors unanimously proposed for the
Tribe to enter into an “Agreement to Lease Equipment” dated June 9, 2007, with Kean’s
company for the Silver Buffalo Casino.

8. On August 20, 2007, Kean contacted a representative of Wells Fargo about financing
gaming equipment for the Silver Buffalo Casino under his lease agreement with the Tribe, Kean
represented to Wells Fargo that the Tribe had already agreed to lease equipment for the Silver
Buffalo Casiho from his company, and that he needed Wells Fargo to provide financing for that
equipment, On October 5, 2007, Kean provided Wells Fargo with a complete draft of the
equipment lease agreement with the Tribe for the Silver Buffalo Casino.

9. Kean, however, did not have any capital for the equipment financing transaction, nor
did he have any casino industry or slot experience. Wells Fargo was willing to finance the
equipment, but not if Kean was the lessor: Wells Fargo suggested and cohtact'ed Robert

Medeiros, a casino executive, about the opportunity of taking an assignment of the lease since

Medeiros could provide capital and had industry experience,

4
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10. Following mon?hs of negotiations as to the terms of the equipment lease, the Tribe
and KAGD, LLC entered into an Equipment Lease Agreemem dated December 27, 2007
~ ("Lease™) whereby the Tribe agreed to lease up to 350 Class III Gaming devices and other
ancillar} furnishings from KAGD. |

11. On June 23, 2008, KAGD assigned all of its right, title and interest in the Lease to
Robert Medeiros’s company, TGS Anadarko, LLC. That same day, Wells Fargo and TGS
entered into the Credit Agreement pursuant to which Wells Fargo loaned TGS $3,500,000, which
TGS used, along with other funds, to buy the machines thét it would be 'leasing to the Tribe.
TGS and Wells Fargo executed .the Assignment of Equipinent Lease and Rents (the.
“Assignment™) as security for the loan that Wells Fargo made to TGS under the Credit
Agreement. A copy of the Assignment is attached as Exhibit .

12. Also on June 23, 2008, Wells Fargo and the Tribe entered into the agreement for the
Casino Loan, iaursuant to which Wélls Fargo Joaned the Tribe $4,365,000.

The AGC Determines that Wells Fargo Was Exempt from Licensing Requir ements for the
Loan Transaction

13, Before TGS and Wells Fargo executed the Credit Agreement and related
Assignment, they addreésed the licensing issue with the Tribe. The pérties specifically discussed
- that the contemplated assignment would not make Wells Fargo a gammg vendor and so Wells
Fargo would not requlre a hcense under Part 10 of the State Compact between the State of
Oklahoma and the Tribe. For example, in an emall from Wells Fargo to a member of the AGC,
dated May 1, 2008, Wells Fargo stated: “I know you are diligently working on all the licensing -
requests related fo the transactions with Wells and TGS . . . and as we discussed we would not be
applying for a vendor license at this time as we will not be participating in that capacity.” A

copy of this email s attached as Exhibit G.
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14,. On June 23, 2008, Wells Fargo re—ceivcd a letter from the AGC stating that the AGC .
found that Wells Fargo is exempted from licensing specifically for purposes of the Credit
Agreement, In the final paragraph, the AGC stated that this exemption shall remain in full force
and effect as to “that cerfain Cfedit AgTee;ment, and- related documents, dated on or about
June 23, 2008.” A copy of this letter is attached as Exhibit H, The Assignment, dated June 23,
2008, was part of the loan transaction of that date and was one of the documents related to the
Credit Agreement.

15. The Tribe knew that the Assignment was part of the Credit Agreement _
documentation when the exemption from licensing was granted. The Estoppel Certificate dated
June 23, 2008, approved and executea by the Tribe and later reaffirmed, refers to the Assignment
to Wells Fargo in the first paragraph. The Certificate gives notice that all of TGS’s right, title
and interest in the Lease, together with'_alI monthly rents and other amoﬁnts payable by Lessee,

" and all of TGS’s right, title and interest in apd to the equipment, and all proceeds, have been or‘
will be aséigned to quls Fargo as security for obligations of TGS fo Wells Fargo. The Tribe
knew that Wells Fargo was taking an assignment of th;ﬁ Lease as security for Wells Fargo’s loan
to TGS'; and the Tribe’s commission found, appropriately so, that Wells Fargo was exempt from
licensing.

The Tribe Defaults on the Casiqo Loan, and Wells Fargo Commences Arbitration

16. On June 22, 201[_), the Tribe filed suit against Wells Fargo in a preemptive bid to
avoid its payment obligations on the Casino Loan, A copy of the Complaint is attached as
Exhibit I. On July-19, 2010, Wells Fargo provided the Tribe with written notice demanding that
claims asserted against Wells Fargo in the Complaint be resolved by biﬁding arbitration. .The

Tribe agreed and the parties stipulated that the case would be dismissed without prejudice.
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17, The Tribe did not refile its claim as a demand for arbifration, Instead, in August
.201 0, the Tribe stopped performing under the Loan Agreement by, among other things, failing to
make an inferest payment of $13,815.21 on August 31, 2010 as rcqulred under the Loan
Agreement On September 7, 2010, Wells Fargo prov1ded the Tribe with a notice of default and
 acceleration. And on September 28, 2010, Wells Fargo filed a Statenient of Claim with the AAA
. alleging breach of contract and unjust enricﬁmcnt and secking declaratory relief pursuant fo 12
0.8. § 1651, A copy of the September 28, 2010 Statement of Claim is attachcd as Exhibit J,
The Tribe’s defanlt under the Casino Loan is being addressed in the separate arbitration, which is
being heard at the time of this filing. |
The Tribe Breaches the Equipment Lease

18, The Tribe_ is separately in breéch of'its .obligations unider the Equipment Lease. First,
the Lease reqﬁires the Tribe to make monthly rent payments to TGS, and the Tribe stopped
paying rent on the Lease in July 2010, TGS sent a Notice of- Default to the Tribe on December 1,
2010 A copy of the Notice of Default is attached as Exhlblt K, -

The Tribe Promises to Retum Gaming Machmes

19. ‘When the Tribe defaulted on the Lease, TGS asked the Tribe to release the gaming
machines to TGS, a licensed vendor. The Tribe repeatedly assured TGS that it could pick up all
of the gaming machines that have béen.provided under the Lease. Counsel for the Tribe
répeatedly assured TGS thét it was free to take the machines that have been removed from the
casino floor, and to take the remaining machines on their imminent replacement, Counsel for the
Tribe 'infonned TGS and Wells Fﬁgo that 112 machines have been removed from the floor, and

that 211 are still on ‘the ﬂoor._
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20, Specifically, on February 14, 2011, the Tribe’§ counsel informed Wells Fargo that
 the removed machines may be picked up by TGS at anytime, and that the machines stilt on the
floor would be replaced shortly and would be available for pick up within two to three weeks.
On March 11, 2011, the Tribe’s counsel infpn.ned Wells -Fargo that the Tﬁbe now expected the
new machines to be delivered by the end of March, Counsel confirmed that the removed
machines were available for pick up by TGS and that the remaining machines would bt;, available
' once they were replaced, Qn March 31, 2011, the Tribe’s counsel again confirmed to TGS.and
Wells Fargp that afI_ of the machines will be released to TGS, the removed machimcs immediately
and the remaining machines when they are replaced. Wells Fargo has never asked for the release
of these machines to Wells Fargb.

The AGC Sends Notice of its Outlandish Claim that Wells Fargo is Acting as a Gamiﬁg
Vendor

21. The Tribe changed its tune two weeks later, with the hearing on its default on the:
Casino Loan fast approaching. By letter dated April 13, 2011, the AGC claimed that Wells
Fargo is, and has been since at least June 23, 2008, the owner of gaming machines at the Silver
Buffalo Casing by virtue of the Assignment. A copy of the April 13, 2011 letter is attached as
Exhibit L. | |

22. The letter also claimedv that pursuant to the Assignment, Wells Fargo is responsible
for all of TGS’s obligations under the Lease. The April 13 letter also allgged that Wells Fargo
was and is acting as a gaming vendor and owner of gaming machines by virtue of its
“ownership” under the Assignment, and was therefore required to obtain a vendor’s license from
the AGC prior to implémentation of the Lease and receipt of any payments under the Lease.
Desinite the AGC’s earlier determination that Wells Fargo was exempt, the AGC made this

.assertion on the eve of arbitration.
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| 23. The April 13 letter also stated that the commission will not permit the ;eiease of the
gaming machmes The Apnl 13 letter concluded that the AGC is conducting an investigation
and may require disgorgement of payments the Tribe made to rent the gaming machines under
the Lease, an amount in excess of $2 million as an appropriate “remedy.”
TGS and Wells Fargo Demand that the Issies Be Resolved Pursuant fo the Dispute
Resolution Procedures Set Forth in the Lease
24. Ina Eeftgr dated April 20, 2011, Wells Fa}go explained why there was 110 merit to the
AGC’s allegations. A copy of Wells Fargo’s April 20 response is attached as Exhibit M, and a .'
copy of TGS’s April 20 response is attached as Exhibit N TGS and Wells Fargo demanded that
thé issues raised in the April 13 letter be resolved pursuant to the Dispute Resolution Procedures
contained in Section 22 of the Lease. Specifically, TGS and Wells Fargo requested immediate
consultation and negotiation to attempt to reach a just and equitable solution under Section 22(a)
of the Lease. This section provides in part th'cit the parties shall use their best efforts to settle the
Claim before they proceed to arbitration.
éS. By letter dated May 4, 2011, the Tribe refused to consult and negotiate, A copy. of
the May 4 letter is attached as Exhibit O. Instead, the AGC asserted that it is an indeperident
branch of the Tribe and does not speak for the Tribe. The Tribe’s agency asserted that it would
be a violation of the State Compacf and Apache law to allow the return of the gaming machines
in question uhtil the AGC c_oncludes its licensing investiéation and grants permission to retain
-the machines, The AGC volunteered that the Tribe stands ready to retumn the gmﬁing machines
but threatened to issue a civil penalty ordering that the machines be retained. By letter dated
May S, 2011, the AGC stated it would conduct a hearing on the licensing issues on May 17,

2011 A copy of the May 5, 2011 letfer is atiached as Exhibit P. By email dated May 12, 2011,
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Wells Fargo and TGS were told that the hearing was rescheduled to the week of May 23, 2011, .
A copy of the May 12, 2011 email is attached as Exhibit Q. |
Wells Fargo Is Not A Vendor Of The Equipment And No License Is Required

26. Wells Fargo does not own and has never owned the gaming machines at issue. Thus,
Wells Fargo is not a vendor of that equipment, "The Assignment was not a sale of the Lease ﬁoﬁ .
TGS to Wells Fargo. The Assignment instead evidenced the fact that TGS had pledged and
granted to Wells Fargo a security interest and lien on TGS’s inte;est in the Lease to secure a
Wells Fargo loan to TGS. . Wells Fargo’s Credit Agreement with TGS specifies that the
Assignment merely provides “additional security for the Loan.” In this veii, the Credit
Agreement lists the Assignment as among the Security Documex_ltation, which “shall secure the
due and punctual payment and performance of the terms and provisions of this Credit
Agreement, the Note and all of the other 'Loan; Documents.” Although styled as an assignment, ‘it
nevertheless was simply a securit}; agreement. See Oklahoma Code §§ 12A-1-9-109(a)(1); NRS
104.9109(1)(a). |

27. Wells Fargo’s role as merely a secured party was known to the Tribe at the time of
the trans_actiqn. In the Estoppe] Certificate the Tribe acknowledged that it had beén notified that
“all of Leséqr’s right, title and interest in, to and under the Master Lease” would be “assigned to
Wells Fargo Bank, N.A. . .. as security” for TGS’s obligations owing to Wells Fargo. The Tribe
made a similar acknowledgement in the Form of Direction and Acknowledgement Regarding
Lease Payments dated June 23, 2008. The Tribe expressly stated that it “hereby acknowledges
and agrees that Lender has a prior perfected security interest” in all payments due TGS under the

'Master Lease.

10
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28. ‘The Depository Agreement between Wells Fargo and TGS is further proof that Wells
Férgo does not own the equipment and rent i)ayments. To secure Wells Fargo’s loan to TGS, the
hayme_nts due to TGS under the Lease were deposited into an account with Wellé Fargo. Wells
Fargo held the funds in a fiduciary capacity subject to strict compliance with the Depository
Agreement. Under the Depository Agreement, the payments were deposited with Wells Fargo,

‘ but they did not remain with Wells Fargo, Instead, each month they were applied first, to pay

TGS operating expenses, second, to pay monthly payments owed by TGS on its loan from Wells
Fargo, and third, to pay monthly payments owed by TGS to its subordinated lenders. If Wells
Fargo owned the equibment and the lease payments, all funds in the account would remain with
Wells Fargo-—and none would go to TGS for operating expenses or to other lenders of TGS. A
+ copy of the Depository Agrecment is attached as Exhibit R.

29. The Security Agreemeﬁt between Wells Fargo and TGS is additional proof of the
limited SCOp-e of Wells Fargo’s assighment, If Wells Fargoe had .actually ‘been assigned all of
TGS’s right, title and interest in the Lease, it would also be responsible for TGS’s corresponding
obligations. The Security Agreement dated June 23, 2008 bétwec_n TGS and Wells Fargo
_ provides, however, that Wells Fargo shall not “be required or obligated in any manner to perform
or fulfill any of the obligatiéns of Grantor (TQS) under or pursuant to any Confract.” A copy of A
tﬁe Security Agreement is attached as Exhibit S, Contracts are defined in Séction ! to include
the Equipment Lease.Agreement. The Tribe acknowledged receipt of a copy of- the Security
Agreement in the Form of Direction and Acknowledgément Regarding Lease Payments dated '

June 23, 2008,

11
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COUNT I - BREACH OF'CONTRAC"‘F —~ LEASE AGREEMENT

3;0. TGS rcai]egeé the allegations as set forth hl'péragraphs 1 through 29 above as if
ﬁilly set forth herein.
| - 31, The Tribe entered into the Lease, which was assigned to TGS in acc;ordance with .its '
‘terms. The Tribe approved of the assignment to TGS, cven though the Tribe’s approval was not
required. The Lease is a val.id, binding agreément, and TGS has fully 'éompliéd with its
obli'gations under the Lease.

32. The Tribe materially breached the Lease by failing to pay rent since July 2010,
TGS sent a Notice of Default to the Tribe on December 1, 2010. -

33. Under Section 18.2 of the Lease, TGS is entitled upon any Event of Default to
deblare, at its sole option, without notice to or demand upon the Tribe, and without prejudice to
any other right or remedy it may possess, immediately due and payable “}m amount equal to the
l?alance of any Rent t};at would have been payable during the remainder of the Lease Term
calculated on the basis of the average Rent due during each Rent Périod occurring during such
Lease Term prior to the Event of Default...” TGS declares and demands as immediately due and
payable uhder Section 18.2 almost $7,000,000. TGS also demands interest at the lesser of 18%
or the highest rate permitted by law and reimbursement of all h;:gél fees and ofher expenses it has
or will incur by reason of the Event of Default or the exercise of any remedy under the Lease.

34. As a direct and proximate cause of the Tribe’s breaches of the Lease, TGS hgs
incurred damages and is entitled to an award of almost $7,000,060 together with interest,

attorneys’ fees and expenses,

12
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COUNT II - ALTERNATIVELY, UNJUST EN'RICIIMENT

35. TGS realleges the allegations as set forth m paragraphs 1 through 34 above as if
fully set forth herein.

36. The Lease is a valid and enforceable agreem@nt_; But ev.e'n if the Lease \;xfere not
énforccable, the Tribe must return to TGS the monies owing to TGS. The Tribe will be unjustly
enriched if it does not return fo TGS the monies owed to TGS.

37. In addition, Rule R-7(b) of the AAA Commercial Arbitration Rules, which are
incorporated into the Lease, provides that an-arbitration clause shall be treated as an agreement _
independent of the other terms of the contract, and a decision by the arbitrator, that the contract is
null and void shall not for that reason render invalid the arbitration clause, Under binding United
’ States Supreme Court precedent, the arbitration clause is a clear and unequivocal waiver of the
Tribe’é_ sovereign immunity. A copy of C & L Enterprises, Inc. v. Citizen Band Potawatomi
Indian Tribe of Oklahoma, 532 US 411 (2001) is attached as Exhibit T. |

38. The Tribe has substantially benefited from the Lease and it wouid be contrary to .
equity and good conscience for the Tribe fo retain these benefits that have come to it at the
expense of TGS. | |

COUNT I - DECLARATORY RELIEF PURSUANT TO 12 0.8, § 1651

39. TGS and Wells Fargo reallege the allegations as set f'orth in paragraphs 1 through 38
above as if fully set forth herein, |

40. Pursuant to lﬁ 0.8 § 1651‘, TGS and Wells Fargo seek a judicial dcternﬁpatioh_
regarding the parties’ rights L;nder the Lease and iAss_ignment that: (1) Wells Fargo is not a

gmning vendor and has therefore not viclated any licensing ordinance or regulation; and that, as

13
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~ a result, (2) the AGC has no basis to retain the gaming machines or seek disgorgement of
" payments made to TGS under the Lease.

41, An actuai, existing justiciable controverS)‘( exists between TGS and Wells Fargo on
the one hand and the Tribe on the other.. The partics have opposing and adverse legal interests
concerning whether Wells Fargo has vio]éted any Gaming Ordinance and whether the Tribe is
entitled to retain the gaminé machines and obtainvd.isgorgement of payments made to TGS under
the Lease. A determination regarding the parties’ rights under the Lease and Assignment will
terminate the controversy. |

WHEREFORE, TGS and Wells Fargo respectfully requests that the arbitrator:

(1) Pursuant to Count [, award TGS an amount to be deternﬁincd at arbitration of almost
$7,000,000 for payments due under the Lease, interest and qther amounts ~through
May 13, 2011; - '

_(Zj Alternatively, pursuant to Count II, award TGS an amolunt to be determined at arbitration
of almost $7,000,000 due under the Lease together with prejudgment interest until
paid;

(3) Pursuant to-Count III, declare that: (1) Wells Fargo is not a gaming vendor and has
therefore not violated any Garning Ordinance; and that, as a result, (2) the AGC has no

_ basis for not releasing the gaming _machines or disgorging payments made to TGS under
the Lease;

(4) Award TGS and Wells Fargo their attorneys® fees, costs and expenses, including, but not

| Iimited to, alrbitratién fees; and |

(5) Grant such further relief as is just and equitable.

14
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Dated: May j7; 2011 HENDERSON & MORGAN, LLC

James/L.. Morgan

. 4600 Kietzke Lane, Suite K228
Reno, NV 89502
Telephone: (775) 825-7000
Tacsimile: (775) 825-7738

Attorneys for Claimant TGS Anadarko, LLC

&BENSON {p . B

/‘ P 4784 // / -
Aerome A. Miranowska (#125593) A

/ Michael M. Krauss (#0342002)
Megan S. Clinefelter (#0338904)

2200 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN 55402-3901 -

Tolephone: (612) 766-7000

Facsimile: (612) 766-1600

Dated: May'i:], 2011

Attorneys for Claimant Wells Fargo Banlk,
National Association -

To.us.6785104.04
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There is no additional adminisirative fee for this service.

MEDIATION: If you would like the AAA to contact the other partles and attempt to arrange mediation, please check this box.

O

Name of Claimant
TGSMWells Fargo

Name of Representative (if known)

James L. Morgan

Address:
345 N. Arlingoln Avenue

Name of Firm (if applicable)
Henderson & Morgan, LLC

Representative's Address:
4600 Kletzka Lans, Suite K228

City State | Zip Code City State | Zip Code
Reno NV 89501 Reno NV 89502
Phone No. Fax No. Phone No. Fax No.

775-348-2286 775-348-6241 775-825.7000 T75-825-7738

Email Address: Email Address:

medelros@temiblecasines.com [meorgang@hendersenmosgan.com

AAA CASE # (ifknown) 71-148-Y-00282-11 Eiling a Counterclaim:[_]Yes i INo

If yes, please describe nature of counterclaim In space below.

Attach additional pages as necessary.
" | See atiached

PLEASE ANSWER CLLAIMANT DEMAND FOR ARBITRATION (AND DESCRIBE COUNTERCLAIM, IF APPLICABLEY:

Dollar Amount of Claim or Counterclaim $

Other Relief Sought:
Arbitration Costs

® Atlorneys Fees

Interest

Amount Enclosed $

In accordance with Fee Schedule:

OFlexible Fee Schedule

Punifive/ Exemplary  Other

OStandard Fee Schedule

Experlence in federal Indlan law

PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE:

Hearing locale Okiahoma City, Oklahoma

{check one) [[JRequesied by Respondent

Locale provision included in the contract

Estimated time needed for hearings overal] hours or

5,00 days

@gg%be s/lg:? /«ﬁ% 6znte Name of Representative
/ / // { | JonE. Brightmire

Nanfe-of Responderft Name of Firm (if applicable)

Apache Tribe of Oklzhoma Doemer, Saunders, Daniel & Anderson, L.L.P.

Address (to be used in connection wnh this case) . Representative's Address:

P.O, Box 1229 Two West Second Sireet, Suite 700

City State Zip Code City State | Zip Code
Anadarko oK 73005 Tulsa Tulsz OK 74103-3117
Phone No. FaxNo, Phone No. Fax No.

405-247-2680 918-582-1211- 918-925-5258
Emall Address: Emtail Address:
jbrighlmire@dsda. com; bnowlin@dsda.com

PLEASE SEND TWO COPIES OF THIS ANSWERING STATEMENT, WITH THE FILING FEE FOR ANY COUNTERCLAIM, AS
PROVIDED FOR IN THE RULES, TO THE AAA, SEND THE ORIGINAL ANSWERING STATEMENT TO THE CLAIMANT,

AAA Customer Service can be reached at 800-778-7879 ]

Please visit our websile at wenw.adr.org if you would like to filg this counterclaim online.

EXHIBIT C
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IN THE AMERICAN ARBITRATION ASSOCIATION

TGS ANADARKO, LLC, and WELLS
FARGO BANK, NATIONAL
ASSOCIATION,

Claimants, Case No. 71148 Y 00282 11
Vs
APACHE TRIBE OF OKLAHOMA,

- Respondent,.

THE APACHE TRIBE OF OKLAHOMA’S ANSWERING STATEMENT

Res‘pondent the Apache Tribe of Oklahoma answers the Claimants’ Statement of Claims
as follows:

1. The Tribe genéraliy and specifically denies the facts and claims within the
Claimants’ Statement and demands strict proof thereof, |

2. | . Under the Cklahoma-Apache Compact. and the Indian Gaming Regulatory Act,
the Apache Gammg Commlssmn is the exclusive llcensmg regulatory body for gaming within
‘the Apache Tribe's Indian Country. “Indian tribes have the exclusive nght to regulate
gaming activity on Indian Jands if the gammg activity is not specifically prohibited by
Federal law and ié conducted within a State whicﬁ does not, as a matter of criminal law and
public policy, prohibit such gam‘ing activity,” 25 U.S.C. § 2701(5); see also, 25 US.C. §§
2710(d)(1)(A)(11) (b)(2)(F)(u) The Apache Tribe must license “any person or entity who
provides through sale, lease, rental or otherwise covered games, or part, maintenance or
service in connection therewith to the tribe or the enterprise at any time and in any
amouit,” State Compact Section 18(B)(1). The Tribé’s Congressional mandate to regulate

1
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" cannot be delegated by contract to become subject to private arbitration as neither IGRA nor the
State Compact allow private arbitrators to d_eterminé the propriety of licensing within Indian
Couniry. The Claimants and any other vendors with an ~altcgcd arbitration clause cannot as a
matter of law be allowed to ‘seiect their own non-tribal regulators. The dispute regarding Wells
Fargo’s and TGS’s license to provide gaming machines to the Apache Tribe is not properly a
subject of this arbitration. ‘

3. The Bquipment Lease is an unapproved management contract that is void as a
matter of law. The Claimants cannot recover on the void contract. 25 C.F.R, §533.;7; Catskill
Dev., L.L.C. v. Park Place Enter, Corp., 547 F.3d 115, 128 (2d Cir, 2008) (quoting 4.K. Mgmf:
Co. v. San Manuel Board of Mission Indians, 789 F.2d 785, 789 (9th Cir. 1986)).

4. The Equipment Lease also violates the principle of tribal sole propriety interest
and is void. 25 C.F.R. § 522.4(b)(1); see also 25 U.S.C. § 2710(b}(2)(A).  Specifically, TGS
and/or Wells Fargo as owner receive revenue from gaming machines that they do not lease to the
Tribe. TGS’s principal has stated this was necessary to make TGS’s numbers work, i.e. fo make
the business opportunity sufficiently profitable for TGS and its investors. The Lease also ties-up
most of the Tribe’s casino floor.

5. The claimants cannot recover on a theory of unjust enrichment as the confract on
which the ¢laim is made is void as a matter of public policy.

6. Because the waiver of sovereign immunity is contained within a contract which is
void ad initio, no agreement to arbitrate ever existed and this tribunal lacks any jurisdiction over

the Respondent.
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7. The waiver of sovereign imﬁmnity is invalid and this tribunal lacks jurisdiction
because only the Tribal Council may waive sovereign immunity under the Constitution of the
Apache Tribe of Oklahoma.

8. The Tribe reserves the right to assert additional affirmative defenses and
counterc;laims as discovery progresses.

CONCLUSION

The Tribunal should dismiss this arbitration as it lacks jurisdiction over the Respondent,
the Claimants should take nothing of their claims, and the Respondent should receive any other
relief to which it is entitled.

Respectfully submitted,

DOERNER, SAUNDERS, DANIEL & ANDERSON, L.L.P.

By:  stlon E. Brightmire
Jon E, Brightmire, OBA No. 11623
Bryan J. Nowlin, OBA No. 21310
Two West Second Street, Suite 700
Tulsa, Oklahoma 74103
(918) 582-1211 (telephone)
(918) 925-5290 (facsimile)
ibrightmire(@dsda.com
bnowlin@dsda.com
Attarneys for Respondent
Apache Tribe of Oklahoma.
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CERTIFICATE OF SERVICE -

I do hereby certify that on June 9, 2011, a true and correct copy of the above pleading was
delivered via first class mail, postage prepaid thereon, and e-mailed to:

Jerome Miranowksi imiranowski(@faegre.com
S. Renee Dotson sdotson{@facgre.com
James L. Morgan jmorgan@hendersonmorgan.com

Gilbert A, Camarena GilbertCamarena@adr.org

sifon E,_Brightmire
Jon E. Brightmire

2126741v1
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AMERICAN ARBITRATION ASSOCIATION

In the matter of the arbitration between

TGS ANADARKO, LLC, and WELLS
FARGO BANK, NATIONAL ASSOCIATION,

Claimants, ' AMENDED STATEMENT OF CLAIM
~ against -
APACHE TRIBE OF OKLAHOMA,

Respondent.

INTRODUCTION

At the time the original S.tatement of Claim was filed in this case, ;:]aitnant Wells Fargo
Bank, National Association (“Wells Fargo”) and respondent Apache Tribe of Oklahoma (the
“Tribe™) were completing a scparate arbifration over the Tribe’s failure to repay a $4,365,000
A loan by Wells Fargo. "The Tfibe used the proceeds from that loan (the “Casino Loan™) to
improve its casino, acquire adjacent land, and pay off existing debt. Since the original Statement
of Claim was filed, the arbitrator issued an Arbitration Award in favor of Wells Fargo and

against the Tribe. |
Before the Tribe e'ven sought the Casino Loan from Wells Fargo, however, it entered into
a lease for slot machines an;i- other gaming equipment iﬁ fts casino (the “Lease"’). The. ultimate
lessor was claimant TGS Anadarko, LLC (“TGS™). TGS obtained the financing to purchase
" equipment under the Lease from Welis Fargo, which loaned $3,500,000 to TGS pursuant to a
credit agreement (“Credit Agreement™), In connection with the Credit Agreement, TGS and
Wells Fargo also entered into an Assignment of Equipment Lease and Rents {the “Assignment”),

pursuant to which Wells Fargo took assignment of the equipment as security for its loan to TGS.

EXHIBIT D
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The Tribe sceks to exploit this legitimate assignment between TGS and Welis Fargo as
part of its effort to avoid its own obligations to Wells Fargo, Before TGS and Wells Fargo filed
the original Statement of Claim in this case, the Tribe made the outlandish claim that with the -
assignment, Wells Fargo was actin.g.as a gaming vendor, but without the required license. As a
result, the Apache Gaming Commission (the “AGC”), a governmental agency of the Tribe,
threatened to seek disgorgement of payments made to 'I_‘GS under the Lease and to retain gaming
" machines in its possession. Since the original Statement of Claim was filed, the Tribe has
escalated its efforts fo avoid this arbitration and ultimately its contractual obligations,
Specifically, the Tribe filed a-“Petition for License Review” with the AGC, asking its agency,
among other things, to order diégorgement of payments previously made, by the Tribe, under the
Lease, _

The Tribe and its agency’s claims are a coordinated effort to pressure Wells Fargo to
compromise its legitimate claims against the Tribe. The claims fail for several reasons. First,
Wells Fargo does not own any gaming machines and has not.acted as a gaming vendor, Second,
the AGC previously de;termined that Wells Fargo was exempt from licensing \}vith regard to the
Lease when the parlies squarely addressed this issue at the time of the Lease. And ‘third, the
disgargement of all of the rent payments made by the Tribe to TGS for the rental of almost 300
slot machines, which generated millions of dollars for the Tribe, is an entirely inappropriate and
unauthorized remedy, as is the refusal to release property owned by TGS.

Meanwhile, the Tribe ceased in August 2010 making any of the required rent payments
- due under the Lease, yet kept the slot machines and all revenues from those machines, refusing
to pay any rent to TGS or debt service to Well§ Fargo. TGS declared an Event of Default and is

entitled to and declares that the balance of the Rent that would have been due during the
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remainder of the Lease Term, calculated on the basis of the average Rent_ paid prior to the Event
of Default, is immediately due and payable. That amount is'almos_t $7,000,000. Pursuant to -
Scctiqn 18.2 of the Lease, TGS ié entitled to recover almost $7,000,000 together with interest
and legal fees and expenses incurred by TGS by reason of the Event of Default or the exercise of
~ any remedy under the Lease. |

TGS and Wells Fargo commenced this arbitration to resolve the disputes related to the
Lease.

THE PARTIES

1. Claimant TGS is a Delaware limited liability company with its principal place of
business in Reno, Nevada,

" 2. Claimant Wells Fargo Bank, National Association is a national banking association
with its principal place of business in Sioux Falls, South Dakota.

3. Respondent Apache Tribe of Oklahoma is a federally recognized Indian tribe and
Native American sovereign nation with its tribal headquarters located in Anadarko, Caddo
County, Oklahoma. The Apache Gaming Commission is a governmental agency of the Tribe,
and has no independent authority apart from that of the Tribe,

JURISDICTION AND VENUE

4. The Lease, dated December 27, 2007, contains an arbitration prbvision at Section 22.
This provision requires the parties, upon de;mand, to resolve by binding arbitration any dispute,
claim, question, or disagréc;ment that is directly or indirectly related to the Lcasg, whether arising
under law or in equity, and whether arising as a matter of contract or tor{. Furthermore, any
dispute over whether a claim is arbitrable shall itself be decided by arbitration. Specifically, the

arbitration clause states that “the question whether or not a Claim is arbitrable shall be a matter
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for binding arbitration by the arbitrators” and tha_t “in determining any such question, all doubts
shall be resolved i.n favor of arbitrabil.ity.” A copy of the Lease is attached_as Exhibit A,

5. Wells Fargo is entitled to demand arbitration under the Lease by virtue of the
Estoppel Certificate dated June 23, 2008, executed by the Tribe, appréved by Resolution No.
06~23-0$, and reaffirmed by Resolution Nos. 08-26-09-01 and 02-05-09-03. Copies of the
Estoppel Certificate and Resolutions are attached as Exhibits BE Péragraph 13 of the Estoppel
Certificate extends the benefits of the arbitration provisions in the Lease to Wells Fargo:

Lessee (the Tribe) authorizes the dispute resolution and waiver of sovereign

immunity set forth in Paragraphs 22(a)-(g) of the Master Lease and such waiver of

sovereign immunity and dispute resolution provisions are for the benefit the

Assignee (Wells Fargo) and ar¢ enforceable by Assignee against Lessee.

6. The Lease requires the arbitration to be administered by the American Arbitration
Assovciationh(“AAA”) in Oklahoma City, Oklahoma.

STATEMENT OF FACTS
The Tribe Seeks Equipment Lease 1'1‘jnam:ing~ ‘

7. Oﬁ May 9, 2006, the Tribe opened the Silver Buffalo Casin;o. In early 2007, the
Tribe agreéd to lease equipment from KAGD, LLC, a Nevada limited liability company owned
by Kevin Kean, in order to réplace and expand the gaming machines; in its Silver Buffalo Casino.
On June 26, 2007, the Tribe’s Gaming Board of Directors unanimously proposed for the Tribe to
enter into an “Agreement to Lease Equipxﬁent” dated June 9, 2007, with Kear'l’s company for the
Silver Buffalo Casino.

8. On August 20, 2007, Kean contacted a representative of Wells Fargp about financing ‘
- gaming equipment for the Silver Buffalo Casino under his lease agreement with'the Tribe. Kean
;'epresented to Wells Fargo that the Tribe had already agreed to lease equipment for the Silver

Buffalo Casino from his company, and that he needed Wells Fargo to provide ﬁnancing for that
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- equipment. 'On October 5, 2007, Kean provided Wells Fargo with a complete draft of the
equipment lease agreement with the Tribe for the Silver Buffglo Casino. |

9. Kean, however, did not have any capital for the equipment financing transaction, nor
did he have any casino industry or slot experience. Wells Fargo was willing to ﬁnance‘ the
equipment, but not if Kean was the lessor. Wells Fargo suggested and contacted Robert
‘Medeiros, a casino exécutive, about i:hc opportunity of taking an assignment of the iease.since
Medeiros could provide capital and had industry experience.

10. Following months of negotiations as to the terms of the equipment lease, the Tribe
and KAGD, LLC entered inio an Equipment Lease Agreement dated December 27, 2007
("Lease”) whereby the Tribe agreed to lease up to 350 Class Il Gaming devices and other
ancillary fufnishin_gs from KAGD. |

11. On June 23, 2008, KAGD assigned all of its right, title and interest in the Lease to
Robert Medeiros’s company, TGS Anadarko, LLC. That same day, Wells Fargo and TGS
entered into the Credit Agreement pursuant to which Wells Fargo loaned TGS $3,500,000, which
TGS used, along with other funds, to buy thé machin@ that it would be leasing to the Tribe.
TGS and Wells Fargo exccuted the Assignment of Equipment Lease and Rents (the
“Assignment”) as' security for the loan that Well‘s Fargo made to TGS under the Credit
Agreement. A copy of the Assignment is attached as Exhibit F.

12. Also on June 23, 2008, Wells Fargo and the Tribe entered into the agreement for the
Casino Loan, pursuant to which Wells Far.go loaned the Trﬁbe S4,365,00Q..

The AGC Determines that Wells Fafgo Was Exempt from Licensing Requirements for the
Loan Transaction

13. Before TGS and Wells Fargo executed the Credit. Agreement and related

Assignment, they addressed the licensing issue with the Tribe. The parties specifically discussed
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that the contemplated assignment would not make Wells Fargo a gaming vendor and so Wells
Fargo would not require a license under Part 10 of the State Compact between the State of
Okiahoma and the Tribe. For example, in an email from Wells Fargo to a member of the AGC,
dated May 1, 2008, Wf':lis Fargo stated: "I know you are diligently working on all the licensing
requests related to the transactions with Wells and TGS . . . and as we discussed we would not be
applying for a vendor license at this time as we will not be participating in that capacity.” A
copy of this email is attachéd as Exhibit G. |

14. On June 23, 2008, Wells Fargo received a letter from the AGC stating that the AGC
found that Weils Fargo is exempted from licensing specifically for purposes of the Credit
Agreement. Inthe final paragraph, the AGC stated that this exemption shall remain in full force
and effect as to “that certain Credit Agreement, and related documents, dated on or about
June 23, 2008.” A copy of this letter is attached as Exhibit H. The Assignment, dated June 23,
2008, was part of the loan transaction of that date and was one of the documents related to the
Credit Agreement, _ |

15. The Tribe knew that the Assignment was part of the Credit Agreement
documentation when the exemption from licensing was granted. The Estoppel Certificate dated
June 23, 2008, abproved and executed by the Tribe and‘later rcéfﬁrmed, refers to the Assignment
to Wells Fa}go in the first paragraph. The Certificate gives notice that all of TGS’s right, title
and interest in the Lease, together with all monthly rents and other amounts payable By Lessee,
and all of TGS’s right, title and interest in and to the equipment, and all proceeds, have been or
will be assigned to Wells Fargo as security for oi?ligaiions of TGS to Wells Far‘go. The 'i“ribe

knew that Wells Fargo was taking an assignment of the Lease as security for Wells Fargo’s loan
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to TGS, and the Tribe’s commission found, appropriately so, that Wells Fargo was exempt from
]icensing.
The Tribe Defaults on the Casino Loan, and Wells Fargo Succeeds in Arbitration

16. On June 22, 2010, the Tribe filed suit against WelIs Fargo in a preemptlve bid to
avoid ifs payment obligations on the Casino Loan, A copy of the Complamt 1s attached as
Exhibit I. On July 19, 2010, Wells Fargo provided the Tribe with written notice demandmg that
claims asserted against Wells Fargo in the Complaint be resolved by binding arbitration. The
Tribe agreed and the parties stipulated that the caee would be dismissed without prejudice.

17. The Tribe did not reﬁle its claim as a demand for arbitration. Instead, in August
2010, the Tribe stopped performing under the Loan Agreement by, among other things, failing to
' make an interest payment of $13,815.21 on August 31, 2010 as required under the Loan
Agreement On September 7, 2010 Wells Fargo provided the Tribe with a notlce of default and
acceleratlon And on September 28, 2010, Wells Fargo filed a Statement of Claim with the AAA
alleging breach of contract and unjust enrichment and secking declaratory relief pursuant to 12
0.8. § 1651, A copy of the September 28, 2010 Statement of Claim is attached as Exhibit J.

18. On May 23, 2011, the Honorable Thomas R. Brett (Ret.), as the mutually appointed
arbitrator, issued an Arbitration Award (the “Award”) in favor of Wells Fargo and against the
Tribe. Judge Brett awarded Wells Fafgo $2.8 million for the Tribe’s breéteh_ of the partics’ Loan
Agreement, and dismissed the Tribe’s counterclaims. Judge Brett issued the Award after
presiding over a week-long hearing in Oklahoma City, during which the parties introduced
hundreds of exhibits and put on fifieen witnesses. A copy of Judge Brett’s Findings of Fact,

Conclusions of Law and Order is attached as Exhibit U.
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The Tribe Breaclies thg Equipment Lease

19. The Tribe is separately in breach of its oBligations under the Equipment .Lease.v First,
the Lease requires the Tribe to make monthly rent paymenis to TGS, and the Tribe stopped
paying rent on the Lease in July 2010, TGS sent a Notice of Default to the Tribe on December 1,
2010. A copy of the Nofice of Default is attached as Exhibit K.
. The Tribe Promises to Return Gaming Machines

20, When the Tribe defaulted on the Lease, TGS asked the Tribe to release the gaming
machines to TGS, a licensed vendor. The Tribe repeatedly assured TGS that it could pick up all
of the gaming machines that have been provided under the Lease. Counsel for the Tribe
repeatedly assured TGS that it was fiee to take the machines that have been removed from the
casino floor, and to take the remaining machines on their imminent replacement. Coﬁnsel for the
Tr‘ibe informed TGS and Wells Fargo that 112 machines havé been removed from the floor, and
that 211 are still on the floor. ‘

21. Specifically, on February 14, 2011,vthe Tribe’s counsel informed Wells Fargo that
the remévcd machines may be picked up by TGS at anytime, and that the machines still on the
floor would be replaced shortly and would be available for pick up within two to three weeks.
On Marcﬁ 11, 2011, tﬁc Tribe’s counéél informed Wells Fargo that the Tribe now expected the
new machines to be delivered by the end of March. Counsel confirmed that the removed
machines were available for pick up by TGS and that the remaining machines would be available
once they were replaced. On March 31, 2011, the Tribe’s counsel again confirmed to TGS and
Wells Fargo that all of the machines will be released to TGS, the removed mach’iﬁes immediately
and Fhe remaining machines when the} are replaced. Wells Fargo has never asked for the release

of these machines to Wells Fargo.
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The AGCASends Notice of its Outlandish Claim that Wells Fargo is Acting as a Gaming
Vendor

22. The Tribe changed its tune two weeks later, with the hearing on its default on the
Casino Loan fast' approaching. By letter dated April 13, 201;, the AGC claimed that Wells
Fargo is, and has been since at least June 23, 2008, the owner of gaming machines at the Silver
Buffalo Casino by virtue of the Assignment. A copy of the April 13, 2011 letter is attached as
Exhibit L.

23. The letter also claimed that pursuant to the Assignment, Wells Fargo is responsible
for all of TGS’s obligations under the Lease, The April 13 letter also alleged that Wells Fargo
was and is actiﬁg as a gaming vendor -and owner of gaming machines by virtue of its
“ownersﬁip”_under the Assignment, and was therefore required to obtain a vendor’s license from
the AGC prior to implementation of the Lease and receipt of any payments under t‘he Lease.
Despite the AGC’s earlier determination that Wells Fargo was exempt, the AGC made this
assertion on the eve of the arbifratic;n on the Casino Loan. .

24, The April 13 letter also stated that the commission will not permit the release of the
gaming machines. The April 13 letter concluded that the AGC is conducting an-investigation
and may require disgorgement of payments the Tribe made to rent the gaming machines under
the Lease, an amount in excess of $2 mi'lllion as an appropriate “remedy.”

TGS and Wells Fargoe Demand that ‘fhe Issues Be Resol\;cd Pursuant te the Dispute
Resolution Procedures Set Forth in the Lease

25, In a letter dated April 20, 2011, Wells Fargo explained why there was no merit to the
AGC’s allegations. A copy of Wells Fargo’s April 20 response is attached as Exhibit M, and a
copy of TGS’s April 20 response is attached as Exhibit N. TGS and Wells Fargo demanded that

the issues raised in the April 13 letter be resolved pursuant to the Dispute Resolution Procedures

9
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contained in Section 22 of the Lease, Specifically, TGS and Wells Fargo requested immediate
consultation and negotiation to attempt to reach a just and equitable solution under Scetion 22(a)
of the Lease. This section prﬁvides in part that the parties shall use their best efforts to settle the |
Claim before they proceed to arbitration. |

26. By lefter dated May 4, 2011, the Tribe refused to consult and negotiate. A copy of
the May 4 Iétter is atiaghed as Exhibit O, Instead, the AGC asserted that it is an independent
branch of the Tribe and does not speak for the Tri.be.. The Tribe’s agency asserted thaé it would
be a violation of the State Compact and Apache law to allow the return of the gam‘ing machines
in.question until the AGC concludes its licensing investigation and grants permission to retain
the machines. The AGC w‘)lunteered that the Tribe stands ready to return the gaming machines
but threatened to issue a civil penalty orf‘:lering thgt the machines be retaiﬁcd.. By letter dated
May 5, 2011, the AGC stated it would conduct a hearing on the licensing issues on May 17,
2011, A copy of the May 5., 2011 letter is attached as Exhibit P, By email dated Méj; 12,2011,
Wells Fargo and TGS were told that the hearing was rescheduled to the week of May 23, 2011.
~ Acopy of the May 12, 2011 email is attached as Exhibit Q. |
After TGS and Wells Fargo Filed the Original Statement of Claim in this Matter, the Tribe
Countered with a “Pefition for License Review®

27. On May 17, 2011, TGS and Wells Fargo filed the orig.inal Statement of Claim in this
arbitration. Despite this ongoing arbitration, on June 24, 2011, the Tribe filed wiih the AGC a _
“Petition for License Review.” A copy of the “Petition for License Review” is attached as
Exhibit V. In addition to alleging that Wells F‘argo was required to obtain a license as a gaming
vendor by virtue of the Assignment, the Tribe further al]egedwwithou; any evidence and solely

on information and belief—that “some or all” of the leased equipment does not meet State

10
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Compact standards and may lack evidence of testing letters and registration unde'r the Johnson
Act. Finally, the Tribe alleged that TGS may not be suitable for licensing and thus may not be
eligible to assume ﬁossession of the leased machines—even though TGS was licensed by the
AGC from the outset, and no license is required for TGS to retake possession of machines that it .
owns, The Tribe also submitted a proposed “Order Setting Issués for Adversary Hearing.” A
copy of the “Crder Setting Issues for Adversary Hearing” is attached as.‘Exhibit W,

28. In the “Petition for License Review,” the Tribe asks its aéency to impose civil
penalties and fines, including retention of the' machines by the Tribe and disgorgement to the
Tribe of all rent payments received. The “Petition for License Review” asserts: “Apache law
further recognizes that disgorgement is an appropriate remedy as noted by a resolution of the
Apache Business Committee passed in April, 2011 This alleged April 2011 resolution has
never been disclosed or provided to Wells Fargo, and nothing in the Gaming Ordinance or the
AGC's Policies and Procedures provide for disgorgement. Cdpies of the Gaming Ordinance and
the AGC’s Policies and Procedures are attached as Exhibits X and Y.

29. On July 14, 2011, Richgrd Grellner, the attorney and hearing officer for the Apache
Business Committee issued an order seeking a July 22, 2011 evidenﬁary hearing before the
Gaming Commission regarding TGS. TGS and. Wells Fargo aré filing this Amended Statement
of Claims to encompass all issues raised by the Tribe or the Gaming Commission regarding the
licensing of TGS or Wells Fargo, including but not limited to these raised in the Tribe’s “Petition
for License Review.”

Wells Fargo Is Not A Vendor Of The Equipment And No License Is Required
30. Wells Fargo does not own and has never owned the gaming machines at issue. Thus,

Wells Fargo is not a vendor of that equipment. The Assignment was not a sale of the Lease from

11
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TGS to Wells Fargo. The Assignment instead evidenced the fact that TGS had pledged and
granted to Wells Fargo a sceurity interest and Jien on T(GS’s interest in the Lease to secure a
WéIls Fargo loan to TGS. Wells Fargo’s Credit Agreement ‘;vith TGS specifies that the _
Assignment merely provides “additional security for the Loan.’; In this vein, the Credit
Agreement lists the Assignment as among t_he Security Documentaﬁon, which “shall secﬁre the
due and punctual payment and performance of the terms and proﬂvisions of this Credit
Agreement, thg Note and all of the other Loan Documents.” Although styled as an assigﬁment, it
nevertheless was simply a security agreement.. See Oklahoma Code §§ 12A-1-9-109(a)(1); NRS
104.9109(1)(a).

31. Wells Fargo’s role as merely a secured party was known to the Tribe at the time of‘
the transactioﬁ. In the Estoppel Certificate the Tribe acknowledged thaf it had been notified that
“all of Lessor’s right, title and interest in, to and under the Master Lease” would be “assigned to
Wells Fargo Bank, NA....as security” for TGS’s obligations owing to Wells F'argo. The Tribe
made a similar acknowledgement in the Form of Direc'tion and Acknowledgement Regarding
Lease Payments dated June 23, 2008. The Tribe expressly stated that it “hereby acknéwledges
and agrees that Lender has a prior perfected securify interest” in all payments due TGS under (he -
Master Lease. |

32, The Depository Agreement between Wells Fargo and TGS is further proof that Wells
Fargo doss not own the equipment and rent payments. To secuire Wells 'Farg;)’s loan to TGS, the
payménts due to TGS under the Lease were deposited into an account with Wells Fargo. Wells
Fargo held the funds in a fiduciary cépacity subject to strict compliance with the Depository
Agreement. Under the Depository Agreement, the payments were deposited with Wells Fargo,

but they did not remain with Wells Fargo. Instead, each month theyl were applied first, to pay
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TGS operating expenses, second, to pay monthly payments owed by TGS on its loan from Wells

Fargo, and third, to pay monthly payments owed by TGS to its subordinated lenders. If Wells
Fargo owned the équipment and the lease payments, all funds in the account would remain with
Wells Fargo—and none would go to TGS for operating expenses or to other lenders of TGS. A
copy of the Depository Agreement is attached as _Exhibif R.

33. The Security Agreéme'nt between Wells Fargo and TGS is additional proof of the
limited scope of Wells Fargo’s assignment. If Wells Fargo had actually been assigned all of
TGS’s right, title and interest in the Lease, it would also be responsible for TGS’s corres‘pond.ing
obligations. The Security Agrecménf dated June 23, 2008 between TGS and Wells Fargo
provides, howevgr, that Wells Fargo shall not “be required or obligated in any manner to perform
or fulfill any of the obligations of Grantor (TGS) under or pursuant to any Contract.” A copy of
the Security Agreement is attached as Exhibit S. Contrﬁcts are deﬁn.edlin Section 1 to include
the Equipment Lease Agreement. The Tribe acknowledged rece-ipt of a copy of the Sccurity
Agreement in the Form of Direction and Acknowledg;ameﬁ Regarding Lease Payments dated
June 23, 2008,

COUNTI-BREACH OF.CONTRACT — LEASE AGREEMENT

34, TGS realleges the allegations as set forth in pafagraphs 1 through 33 above as if
fully set forth herein.

35. 'The Tribe entered into the Lease, which was assigned to TGS in accordanée with its
terms. The Tribe approved of the assignment to TGS, even though the Tribe’s approval was not
required, The Lease is a valid, binding agreement, and TGS has tully cémp]ied with its

obligations under the Lease,
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. 36. The Tribe matcriauy breached the Iease by failing to pay rent since July 2010.
TGS sent a Notice of Default to the Trii;e on December 1, 2310,

37. Under Section 18.2 of the Lease, TGS is entitled upon any Event of Default to
declare, at its sole option, without notice to or demand upon the Tribe, and without prejudice to
any other right or remedy it may possess, immediately due aﬁd payable “an amount equal to the
balarice of any Rer}t that would have been payable during the remainder of the Lease Term
calculated on the basis of the average Rent d_ue during each Rent Period oceurring during such
Lease Term prior to the Event of Default...” TGS declares and demands as immediately due and
payable under Section 18.2 more than $7,000,000. TGS also demands interest at the lesser of
18% or the highest rate permitted by law and reimbursement of al! legal fees and other expenses
it has or will incur by reason of the Event of Default or the exercise of any remcdy- under the
Lease.

38. As a direct and proximate cause of the Tribe’s breaches of the Lease, TGS has
incuﬁ’ed damages and is entitled 1o an award of more than $7,000,000 together with interest,
attorneys’ fees and expenses.

COUNT Il - ALTERNATIVELY, UNJUST ENRICHMENT

39. TGS realleges the allegations as set fc;rth in paragraphs 1 through 38 above as if
fu]ly.set forth hAerein.

40. The Lease is a valid and enforceable agreement., But even if the Lease were not
enforceable, the Tribe must return to TGS the monies owing to TGS. The Tribe will be unjustly
enriched if it does not return to TGS the monies owed to TGS.

41, In addition, Rule R-7(b) of the AAA Commercial Arbitration Rules, which are

* incorporated into the Lease, provides that an arbitration clause shall be treated as an agreement
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independent of the other terms of the contract, and a decision by the arbitrator that the contract is
null and void shall not for that reason render invalid the arbitration clause. Under binding United
States Supreme Court precedent, the arbitration clause is a clear and unequivocal waiver of the
" Tribe's sovereign immunity, A copy of C & L Enterprises, Inc. v. Citizen Band Potawatomi
Indian Tribe of Oklahoma, 532 U.S. 411 (2001) is attached as Exhibit T.

42, The Tribe has substantially benefited from the Lease and it would be contrary to
equity and good conscience for the Tribe to retain these benefits that have come to it at the
expense of TGS.

COUNT III - DECLARATORY RELIEF PURSUANT TO 12 O.S. § 1651

43, TGS and Wells Fargo reaﬂgge the allegations as set forth in paragraphs 1 through 42
above as if fully set forth herein, |

44. Pursuant to 12 O.8. § 1651, TGS and Wells Fargo seek a judicial determination
regarding the parties’ rights under the Lease and Assignment that; (1) Wells Fargo is not a
gaming vendor and has therefore not violated aﬁy licensing ordinance or regulation; and that, as
a result, (2) the AGC has no bgsis to retain the gaming machines or seek disgorgement of
payments made to TGS under the Lease; and (3) there is no merit to any licensing claim raised
by the Tribe or the Gaming Commission, including but not limited to the Claims made in the
Tribe’s “Petition for License Review” or the Proposed Order,

45. An actual, existing justiciable controversy exists between TGS and Weﬁs Fargo on
the one ha.nd and the Tribe on the other. The parties have opposing and adverse legal interests
concerning whether Wells Fargo has violated any Gaming Ordinance and whether the Tribe is

entitled to retain the gaming machines and obtain disgorgement of payments made to TGS under
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the Lease. A determination regarding the-parties’ rights under the Lease and Assignment will
tenﬁinate the controversy,

WHEREFOI-lE, TGS and Wells Fargo respectfully requests tiaat the arbitrator:

(1) Pursuant to Count I, award TGS an amount to be determired at arbitration of more than |
$7,000,000 for payments due under the Lease, interest and other amounts;;

(2) Alternativély, pursuant to Count I1, award TGS an amount to be determined at arbif;ration
of more than $7,000,000 due under the Lease together with -brejudgment interest until
paid; -

(3) Pursvant to Count III, declare that: (1) Wells Fargo is not a gaming vendor and has
théreforc not viclated any Gaming Ordinance; and that, as a result; (2) the AGC has no
basis for not releasing the gaminé machines or disgorging payments made to TGS undf:r
the Lease; and (3) there is no merit to any licensing é:laim raised by the Tribe or the .
Gamir;g Cominission, including but not limited to the Claims made in the Tribe’s
“Petition for License Review” or thé Proposed Order. .

(4) Award TGS and Wells Fargo their attorneys’ fees, costs and expenses, including, but not
limited to, arbitration fees; and

- Grant such further relief as is just and - HE BRSON & MORGAN, LILC
equitable. Dated: July [%, 2011

Jameg L. Morgan

4600 Kietzke Lane, Suite K228
Reno, NV 89502

Telephone; (775) 825-7000
Facsimile: (775)825-7738

Attorneys for Claimant TGS Anadarke, LLC
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Dated: July /5, 2011

Mlchael M. Krauss (#0342002)
Megan S. Clinefelter (#0338904)
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-3901
Telephone; (612) 766-7000
_Facsimile (612} 766-1600

Attorneys for Claimant Wells Fargo Bank,
National Association

fo.u5,7031800.02
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF OKLAHOMA

WELLS FARGO BANK, N.A., )

PIairﬁiff, %
'z ; Case No. CV-1 1—648-!)
LOUIS MAYNAHONAH, et al., %

Defendants. %

TINDINGS OF FACT, CONCLUSIONS OF LAW,
AND_ORDER

Before the Court is Plaintiff’s Motion for Preliminary Injunction [Doc. No. 34], filed
pursuant to Fed. R. Civ. P, 65, The Court conducted a hearing on August 18, 2011, at which
Plaintiff Wells Fargo Bank, N.A. (“Wells Fargo™) appearcd through local counsel, Phillip Whaley,
and through counsel admitted pro hac vice, Jerome Miranowski and Michael Krauss; Defendants
appeared through counsel Jon E. Brightmire and Bryan Nowlin for memsers of the Apache Business
Comfnittee, and Richard Grellner and Amber Bighorse for members of the Apache Gam.ing
Commission and Mr. 'Grellner as its appointed hearing officer.! The Court .I‘CCGEVed the testimony

of witnesses, admitted documentary evidence offered by the parties, and heard the arguments of
counsel. Upon consideration of these materials, as well as the motion papers and briefs, the Court
NOw issues itsl ruling on Plaintiff’s request for a"prelin'ainary injunction,
L.
Background
On July 22,2011, the Court issued a temporary restraining order substantially similar to the

preliminary injunction now sought. By that Order, the Court prohibited Defendants Gene Flute,

' Anattorney for TGS Andadarko, LLC, which has filed a motion to intervene, was also present.

EXHIBIT E
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Ronald Ahtone; Jr., Austin Klinekole and Richard J. Grellner, as mgmbers or officers of the Apache
Gaming Commission (“AGC”) from conducting an); hearing, issuing any order, malﬁng ahy
.determination,'or taking any official action with resﬁect to a pending proceeding a;,gainst Plaintiff
and TGS Anadarko, LLC (“TGS”), which is currently a nonparty. Familiarity with the July 22
-Order [Doc.-No. 56}, and the procedural history set forth therein, is assumed. As pertinent here,
Plaintiff accuses the Ap;ache Tribe of Oklahoma (the “Tribe”) of acting contrary to its contractual
obligations under a gaming equipment leasc that contains an arbitration agreement. P!ain.tiff asks
the Court to prese.rve for decision by neutral arbitrators the question of whether the parties® dispute
is arbitrable and, if so, whether a breach of the lease has occurred. Défendant_s deny that the Tribe’s
l'egul.atory authority over gaming activities in Indian couﬁtl‘y c'aLn be affected by a contract with
private parties or that a dispute involving tribal and federal gaming laws is subject to arbitration.
Because the parties’ ét'guments rai;e complex issues of federal, state and tribal law, the Court
_entered the temporary restraiﬁing order to preserve the stafus quo and permit a more de[ibcfate,

better informed decision of whether the AGC should be enjoined from further proceedings.

1L -

Preliminary Injunction Standards

The s'tandard for issuance of a preliminary injunction is familiar. “To obtain a préliminary
" injunction, a plz;intiff must show: ‘(1) a likelihood of success on the merits; (2) a likelihood that the
movant will suffer irreparable harm in the absence of preliminary relief; (3) that the balance c_)f

35}

equities tips in the niovant’s favor; and (4) that the injunction is in the public’s interest.”” Crowe
& Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1154 (10th Cir. 2011) {(quoting Chamber of Commerce
v. Edmondson, 594 F.3d 742, 764 (10th Cir. 2010)); see Winter v. Natural Res. Def. Council, Inec.,

555 U.S. 7,20 (2008). A preliminary injunction is an extraordinary remedy that is “designed to
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‘ preservé the relative positions of the patties until a {rial on the merits can be held.” Westar Energy,
Inc. v. Lake, 552 F.3d 1215, 1224 (10th Cir. 2009) (quoting Unh{er..sity of Tex. v. Camenisch, 451 -
U.S. 390, 395 (1981)). In this federal circuit, courts generally apply a modified stapdard under
which, if a movant establishes that other requirements tip strongly in his favor, the movant “may
meet the requirement for showing success on the merits by showing that questions going to the
" merits are so sci‘io(zs, substantial, difficult, and doubtful as to make the issue ripe for litigation and
deserving of more deliberate investigation.” Greater Yellowstone Coal. v. Flowérs, 321 F.3d 1250,
1255-56 (10th Cir. 2003); see O Centro Espirita Beneficente Uniao Do Vegetal v. Asheroft, 389F.3d
973, 976 (10th Cir. 2004) (en bﬁnc), aff'd sub nom., 546 U.S. 418 (2006). |

Contrary to this general rule, three types of preliminary injunctions are “historically
disfavored” and require the m-ovant to satisfy a heightened burden and make a strong showing that
all four factors are met. See O Centro, 389 F.3d at 975; see also Attorney General v, Tyson Foods,
Ine., 565 F.3d 769, 776 (10th Cir. 2009); RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1210 (10th
Cir, 2009). Defendants contend that one disfavored category .is implicated in this case, that is,
“preliminary injunctions granting the moving party all the relief it could recover at the conc%usion
of a full trial on the merits.” Westar Energy, 552 F.3d at 1224, O’Centro, 389 F.3§i at 975,
Defendants also tely on a fourth category approved by the Tenth Circuit in Heideman v. South Salt
Lake City, 348 F.3d. 1182, 1189 (10th Cix, 2003), for prelifninary injunctions that seek “to stay
governmental action taken in the public interest pursuant to a statutory or regulatory scheme.” See
also Nova Health Sys. . Edmondson, 460 F.3d 1295, 1298 n,6 (10th Cir. 2006). Defendants argue
that Plaintiff is secking to restrain regulatory action taken by a tribal government in the public

interest.
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- The Court is not persuaded by these arguments. The.requested preliminary injunction would
not afford Plaintiff full relief, as the Amended Complaint also seeks relief against metmbers énd ‘
officers of the Ap-ache Business‘Committee and seeks a declaration of rights ;'egarding matters other
_ thanthe pending tribal proceeding. Further, as discussed Below, the Courtdoes not intend to restrain
-regulatory action by the AGC within the scope of its legitimate authority but, instead, intends to

limit the exercise of the Court’s jurisdiction to the federal questions presented by the Amended
Complaint. | B
By separate order, the Court has denied a motion by Defendants to dismiss the Amehded
Complaint and, in so doing, has found that Fedel"a_l subject m:;;tter jurisdiction exists to address
allegations that ‘Defendat'zts are violating federal la;v. The Court has further found that tribal
exhaustion should not be required because “thev issues framed by the Amended Complaint and
Defendants’ contentions present federal questions that lie beyond thejurisdictionlof the Gaming
Commission, or any other tribal entity, to decide.” See Order of Sept. 2, 2011 [Doc, No, 74] at 8.
In the Court’s view, the enforce'ability of the Tribe’s contractual commitments to arbitrate disputes
_isan i.ssue of federal law and is not a matter within the scope of the AGC’s regulatory authority.
However, there is no question that the AGC is invested by fedetal, state, and tribal [aws with
regulatory authority over tribal, gamin-g within Indian country. The tribél gaming activities at issue
in this case Aar.é governed by the Indian Gamingl Regulatory Act (“IGRA™), 25 U.8.C, §§ 2701-19,
and a fedetally-approved tribal-state gaming compact, which determines the respective reghlatory
* authority of state and tribal governments over Class T gaming conducted on Indian lands within

state boundaries.* As discussed below, the AGC was established by a tribal gaming ordinance,

2 IGRA establishes three categories of gaming activity; Class [i] encompasses gambling activities
such as “slot machines, casino games, banking card games, dog racing, and lotteries.” See Seminole Tribe
v, Florida, 517 U.S. 44, 48 (1996); see also 25 U.S.C. § 2703(7)(B), (8). Ounly Class 111 gaming requires a

- 4
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which authorizes the AGC to regulate tribal gaming operations and to provide oversight of such
oper_ations to ensure compliance with applicable laws. The injunctive relief sought by Plaintiff is
overbroad to the extent it would impinge on the AGC’s legitimate regulatory éuthority to determine
matters within its jurisdiction, TGS voluntarily sbught, and obtained, a gaming license from the
AGC, and TGS’s activitics as a licensed vendor are clearly subject to the AGC’s regulation and
over'sight. This Court is not authorized to decide, and should abstain from deciding, any issues that
fall within the AGC’s legitimate regulatory authority.?

Viewed through the prism of federal jurisdiction, the preliminary injunctive relief requested
by Plaintiff does not fall into a;ly disfavored ;:ategory, and thus, the modified standard applies.*
Plaintiff seeks to preserve the stafus quo and to prohibit the AGC from taking action that would be
contrary to the Tribe’s agreement to arbitrate contract-related disputes and would affect contractual
rights.’ Notably, at this point in the case, no challenge has been ma‘de to the validity of the
arbitration ag?eenﬁent at issue. Rather, Défendants contend the agreemcnt does not encompass; or
is unenforceable as applied to, a regulatory matter. However, the Court here considers only whether
a preliminary injunction .should issue to prevent the AGC from acting beyond the scope of its

regulatory authority.

tribal-state compact, See 25 U.S.C, § 2710(d)(1).
3 For example, one issue set for hearing by the AGC is whether TGS is suitable for licensing,

* However, as discussed infi-a in Conclusions of Law, the Court’s ruling on Plaintiff”s Motion would
be unchanged if the heightened standard applied.

5 The “status quo” is the last peaceable or uncontested status between the parties prior to the conflict

atissue. Schrierv. University of Colorade, 427 F.3d 1253, 1260 (10th Cir. 2005). The Court has previously

“found that the last peaceable or uncontested status between Plaintiffand the AGC ended in April, 2011, when -

the AGC first raised allegations now at issue in the pending tribal proceeding. See July 22 Order [Doc.
No. 56] at 3, The Court adheres to that determination:

5
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IM1.
Findings of Fact

I. The Tribe and the State of Oklahoma entered into a Tribal Gaming Compact in 2005, )
allowing the Tribe to engage in Class I gaming on its lands within the State. Plaintiff’s Hearing'
Exhibit (“P, H. Ex.”}3.% The Tribal Gaming Comlpact recognizes the AGC as the Tribal Compliance
Agency with authority to carry out the Tribe’s regulatory and oversight responsiblilities under the
Compact. Ic;l at Part 3, ‘ﬂ 26. The AGC’s oversight and responsibilities focus primarily on the
licensing process for employees of gaming facilities and certain other individuals and entities
p-roviding specified goods or services to a tribal gaming enterprise. Id. Under the Compact,
federally regulated financial institutions, such as Pl.aintiff Wells Fargo, which provide financing are
exempt from licensing requiretﬁents.‘ Id. at Part 10, C. 4.

2. The Apache Tribe enacted, and federal authorities approved, its Tribal Gaming
Ordinance, which in turn empowered the AGC to put in place regulations in conhnection with its
oversight responsibilities. P. H. Ex. 1, § 108.

3. The AGC enacted the Apache Gaming Commission Policy and Procedure Manual
(“Manual”) setting forth regulations, policies, and procedures regarding gaming in tribal facilities.
Defendants’ Hearing Exhibit (“b. H.Ex.”) 11.7

" 4, The Manual as submitted addresses vendor licensing, and the AGC’s ability to impose
fines or penalties for noncompliance with regulatory provisions, in several places. A full reading

of these provisions reflects that the AGC, in connection with its regulatory authority, may impose

% Many of the same exhibits were submitted by both parties. ‘The Court has generally attempted to
cite to the most legible copy submiited.

7 It is unclear whether the full Manual was provided; D. H. Ex. 11 appears to be incomplete.

6 -
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civil fines and penalties upon “any licensee” determined to have “violated any of these
regulations . ...” Further, the licensee “shall be required to pay aﬁy penalty before the license . . .
is reinstated.” Although one applicable sectién of the Manual sets per-day limits for such “one time
assessments” as “$500.00 dp to $5,000.00,” other provisions do not contain a limitation. However,
it is clear from the applicable provisions, and the Manual in general, that such penalties and fines
are intended to be used to compel compliance by a licensee. See D, H. Ex. 11, pp. 14 of 71;29-30
of 71; and 54 of 71, |

5. Onorabout Jun-le 23, 2008, the Tribe and Wells Fargo entered into a Loan Agreément in
order to finance the further developnicnt and improvement of casino facilities by the Tribe. The
Loan Agreement I'equired Wells Fargo to lend the Tribe $4,365,000. P. H. Ex, 8.

6. The Loan Agreement contains a broad arbitration provision requiring, upon demand of
a plﬁl't).f, any dispute under the Loan Agreement and related doc.uments to be submitted to binding ‘
arbitration. The Loan Agreement also contains an express waiver of sovereign immunity by the
Tribe to allow for arbitration or other legal action brought against the Tribe. Id. at §§ 11.24 and
11,27, 7. Inthe eventof an arbitratibn award, the Loan Agreement prov'ides th;atjﬁdgment
upon such award “may be entered inany coﬁrt having jurisdiction (%ncluding any Tribal Courtwhich
now exists or which may become effective after the date of [the Loan Agreement]). . ..” Id. at
§ 11.24(b). The term “Tribal Court” is defined in the Loan Agreement as “any tribal-court of the
Bc;rrower.” Id at § 1.1, At the time of the execution of t_he Loan Agreement, the Tribe
acknowledged that it did not then have a tribal court. /d, at § 4.4, The Chairman of the Tribe, Louis

Maynahonah, testified at the preliminary injunction hearing that the Tribe still has no court system.
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8. Although the Loan Agreement references potential action by a tribal court on an
arbitration ;lward, it goes on to state that, “[i]n any event, no action may be brought in any Tribal
Court without the prior written consent of [Wells Fargo].” fd at § 11.27(e).

| 9. In connection with the Loan Agieement the Tribe was required, as a condition precedent
to closing, to enact an-Arbitration Ordinance ina form acceptable to Wells Fargo. The Tribe enacted
the Arbitration Ordiﬁance efféctive as of the date of closing_ on the Loan Agreement. P. H. Ex. 57.
The Arbitration Ordinance provides that, as used therein, “The term ‘Tribal Forum’ shall mean (a)
if there is no tribal court of the Tribe,.the Business Committee or (b) any tribal court established by
the Tribe.” The Arbitration Ordinance further provides, inter alia, that a party to an arbitration may
make an application to the Tribal Forum for an order confirming an arbitration award. The
ordinance goes onto state, however, that the Tribal Forum may not review .or modify an arbitration
award, but may on I—y confitm the séme “strictly as provided by the arbitrator(s).” The ordinancealso
provides that, in connection with arbitrated disputes in which the Tribe is a party, the Tribal Forum
may enforce an award uniess its jurisdiction is exprcssl-y prohib;itc;d by the underlying contract. Jd.
at §§ 7and 9. -

10. Contemporanéous with the execution of the Loan Agreement, Wells Fargo entered into -
a Credit Agreement with TGS Anadarko, LLC, (“TGS”) to loan up to $3,500,000 to a[l'oW TGS to
prO\; ide gaming m'-a.chines to the Tribe under a master lease (thé “Equipment Lease™) between TGS
(as aésignee of another entity) and the Tribe. P. H. Ex. 9. |

t1. The Equipment Lease includes a broad arbitration provi;ion for any: claim or dispute
related to the lease, and further provides that the question whether or not a particular dispute is
arbitrable is itself subject to binding arbiFration. P.H.20 A § 22. The Equipment Lease also

contains a waiver of sovereign immunity, as well as the doctrine of exhaustion of tribal remedies.
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Id. at § 22(f) and (g).  The arbitration provision and waivers were reaffirmed by the Tribe in
com}ection with the assign?nent of the lease to TGS. P. H. Ex. 20 D.

12, As part of its financing agreement with TGS, Wells Fargo took an assignment of the
Equipment Lease as additional security under the Credit Agreement between Welis Fargo and TGS'.‘
P. H. Ex. 9, § 1.01 (“*Assignment of Rents’ shall mean the Assignment of Equipment Lease and
‘Rents to be executed concurrently herewith by Borrower as Assignor for the benefit of Lender or
-.Assignee as. additional sccur'itvy for the Loan. . . .”); § 3.03 (“The Security Documentation duly
executed by Borrower . .. consisting of the following: . . . {¢) Assignment of Rents;”).

13. The Assignment of Equipment Lease and Rents between Wells Fargo and TGS provides
that, barring default, TGS reserves “a revocable license to collect the rents and to possess, use and
enjoy thé Lease Agreement and other Assigned Interests.” P. H. Ex, 55, § 2. The Assigt1ﬁent
further requires TGS to sccure from the Tribe an estoppel agreement approving the assignment to |
Wells Fargo, allowing Wells Fargo to enforce the Equipment Lease, and expressly extending to
Wells Fargo the arbitration provision and waiver o.f sovereign immunity within the Equipment'
Lease. /d at§ 10,

14. In connection with the closing of the various transactions, on June 23, 2008, the Tribe '
provided to Wells Fargo an “Estoppel Certificate,” along with a tribal resolution adopting the same.
P.HL Ex. I1..

15. The Estoppel Certificate acknowledges the assignment of the Equipment Lease to Wells
Fargo “as security” for obligations of TGS to Wells Fargo. The Estoppel Certificate further
recognizes that Wells Fargo, as assignee, would be entitled to the benefits of the lease but would not
be “subject to any of the burdens or obligations of [TGS] undci‘ the [lease] 01',.ii1 conneetion

therewith. . . .»> The Estoppel Certificate goes on to state that the arbitration provision and waiver

9




Case 5:11-cv-01078-D Document 1-6 Filed 09/27/11 Page 84 of 171
| {

Case 5:11-cv-00648-D Document 75 Filed 09/02/11 Page 10 of 28

of sovereign immunity within the Equipment Leaée i.nu‘re to the benefit of Wells Fargo as assignee
of the lease. In the Estoppel Certtificate the Tribe expressly reaffirms its submission to the
Jjurisdiction of Oklahoma state courts and the United States District Court for the Western District
of Oklahoma in connection with disputes related to the lease, the Estoppel Certificate, or the
enforcement of an arbitration award. Finally, the Estoppel Certificate allows for an action in “any
tribal court having jurisdiction” for the purpose of entering judgment on or enforcing an arbitration
award, provided, however, that “no action may be bfought in any tribal court without the prior
‘written consent of [Wells Fargo].” P. H. Ex. 11.

1.6. Prior to the closing of the various funding transactions Wells Fargo sought confirmation
from the AGC that it would not be required to obta;in a vendor license by virtue of the contemplated
transactions, and specifically the assignment of the Equipment Lease. P.H. Ex. 4.

17. On June 23, 2008, the Chairman of‘ the AGC at the time; Gene Bigsoldier, stated.in a
letter to Weﬁé Fargo that it met the requirements for the licensing exemption regarding regulated
financial institutions set forth in the Tribal Gaming Compact. P. H., Ex. 7. The AGC stated: “[T]he
Apache Gaming Commission finds that Wells Fargo Bank is exempted from licensing specifically-
for the loan transaction dated on or about June 23, 2008 between Wells Fargo and ... TGS ., ..”
The AGC went on to state: “With respect to that certain Credit Agfeement, and related documents,
dated on or about June 23, 2008 . . . among TGS . . . as Borrower, and WelI‘s Fargo .. . as Lender,
the foregoing exemption shall remain in full force and effect notwithstanding any at.nendmcn_t,
restatement, extension, refinancing, refunding, supplement or other modification of the Credit
Agreement or the credit facilities provided for therein.” Id.

18. The Tribe is governed by its Tribal Council, which consists of all voting-age members,

but its activities are conducted by an elected Business Committee. The composition of the Tribe’s
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- Business Committee changed after tribal elections in 2010, The former Business Committee had
approved and exgéuted the transaction documents and related documents. regarding the Loan
Agreement between the Tribe and Wells Fargo, as well as the Equipment Lease. The Business
Committee as composed following the 2010 elections instituted a complaint on behalf of the Tribe
in this. Court against multiple defendants, including Wells Fargo, challenging, inter alia, the
enforceability of the Loan Agreement. |
19. Wells Fargo made a demand for arbitration regarding the dispute related fo the Loan

Agreement, anld the Tribe voluntarily dismissed Wells Fargo from that litigation in favor of
arbitration.

20. The Tribe and Wells Fargo proceeded to ar‘.bitl'ation in May 2011 before retired United
States District Judge Tom Brett, P. H, Ex. 30, Wells Fargo ailcged that the Tribe had breached the
Loan Agreement, and sought approximately $2.7 million in damages; the Tribe asserted thattile loan -
documents were unenforceable, alfeged wrongful conduct in connection with TGS and the
Equipméﬁt Lease, and sought $39 million in damages. Id. On May 23,2011 Judge Brett issued his
arbitration decision. Jd. In his nincteen page decision Judge Brett concluded, inter alia, that the
Tribe had expressly waived its sovereign immunity with respéct to all claims and defenses at issue;
the Loan Agreement and related documents are valid and enforceable against the Tribe; the Loan
" Agreement is not a management contract; and the Tribe materially breached the Loan Agreement.
Judge Brett awarded damages in the amount of $2,751,160.20 in favor of Wells Faréo, and found
in favor of Wells Fargo on the Tribe’s cou.nterchfaim. Id ét p. 17-18.

21. Just prior to the arbitration proceeding, on April:26, 2011, the Tribe’s Business
* Committee — upon the advice of legal counsel — unanimously adopted the Ré_solut_ion Estab[ishing

Tribal Forum for Arbitration (“Tribal Forum Resolution”), P. H. Ex. 25. The Tribal Forum
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Resdlutior; lﬁake's reference to lthe Arbitration Ordinance (see P. H. Ex. 57) required as a condition
precedent to clos;ing the loan set forth in tﬁe Loan Agreement. The Tribal Forum Resolution
purports t(; c'reate the “Tribal-Forum” referréd to in. the Arbitration Ordinance (composed of the
Busi.ness Committee), and further provide for its jurisdiction and powers. P. H. Ex. 25. However,
the Arbitration Ordinance was itself previously adopted by tribal resolution (see P. H. Ex. 56), and
the Arbitratior{ Ordinance also established the Apache Business Committee as fhc “Tribal Forum”
in the absence of a tribaf court, P, H..Ex, 57, § 1(b)., Moreover, the Arbitration Ordinance likewise
provided for the jurisdiction and powers of such Tribal Forum, expressly limiting it to the
confitmation of arbitration awardé (“An arbitration award shall not be subject to review‘ or
modification by the Tribal Forum, but shall be confirmed strictly as provided by the arbitrator(s).”).
Id at(c).

22, The Tribal Forum Resolution borrowed liberally from the text of the earlier Arbitration
Ordinance, but sharply diverged from the ordinance by purporting to provide to the Business
Committee (acting és Tribal f‘orum) Broad powers pf review and modification of érbitration awards.
Indeed, the resolution allows the Tribal Forum to “decline to enforce any -arbitratiox? award or

alternatively order a re-hearing” under circumstances set forth i the resolution® P, H. Ex, 25,

® Such action could be taken if the Tribal Forum finds that:
“(1) The award was procured by fraud, corruption, or undue influence

(2) There is evidence of partiality on the part of the arbitrator(s)

(3)- A party concealed evidence or fatled to provide d [sic] relevant discovery
(if discovery is contemplated by the arbitration agreement) in a timely
fashion so as to prejudice the rights of the opposing party

(4) The arbitrator abused discretion in refusing to postpone the hearing upon
good cause, or in refusing to hear evidence material to the case or
controversy; or of any other misconduct by which the rights of any party
have been prejudiced

{5) The arbitrator(s) committed a manifest error of law or fact in reaching the
award as set forth in any findings of fact or conclusions of Jaw;

(6) The arbitrator(s) exceeded their powers, or so imperfectly éxecuted them
that a mutual, final, and definite award upon the subject matter was not
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§ 1{d). “The resolution furthet provides that no appeal may be taken from a Tribal Forum order
modifying or correcting an arbitration award. Id. at § 2(b).

23. The Arbitration Ordinance contains a specific jurisdiction provision applicable to
matters in which the Tribe itself is a party. That provision, infer alia, expressly limits the
jurisdiction of the Tribal Forum to the Clllf‘Ql'Cel'nCl‘lt of awards, but also allows for the preclusion oﬁ
such jurisdiction where prohibited by the undetlying agreement which provides for the right to
arbitrate, P, H. Ex. 57,°§ 9(a).

24, The cor;*espondin g Tribal Forum Resolution provision oﬁj urisdiction is almost identical
to Section 9 in the Arbitration Ordinance, except it adds the words “or decline to enforce” an
arbitration award td the. jurisdictional grant. Importantly, however, the pmv?sion preserves the
limitation on the jurisdiction of the forum where the underlying contract “expressly prohibit[s] the
. Tribal Forum from exercising jurisdiction thereunder.” P, H. Ex. 25, § 4(a).

25, During the hearing, Chair-man Méynahﬁnah testified that the Tribal Forum Resolution
was adopted just prior to the May 2011 arbitration hearing inlorder to protect the Tribe ‘from
potential liability, including that which might result from the arbitration proceeding. In response
to questioning by Plaintiff’s counsel regarding the timing of the resolution, Chairman Maynahonah
stated “we were going to arbitration and there’s no telling how things might turn out.”

26. Also on April 26, 2011 the Business Committee unanimously adopted the Resolution .
of the Apache Tribe of Oklahoma stating Tribal law as to penalties for unlicensed casino vendors,
providing that Apache tribal law includes the “remedy of disgorgement,” and authorizing the AGC

to “seek enforcement of disgorgement, as well as any other remedy at law or equity, in any tribal,

made”. P, H. Ex. 25, § 1{(d).
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state, or federal court of competent jurisdiction.” P. H. Ex. 24. The purpose of the resolution was
purportedly to fill a gap in the Tribal Gaming Compact regarding “remedies for payments made to
a casino vendor who was without a license at the time of the payments,'.or who imﬁproper'ly
conducted busingss through the auspices of a Eicénse belonging to another. .. .” Id

27. Chaitman Maynahonah also testified during the hearing that the disgorgement resolution
was adopted — upon the advice of legal counsel — in order to protect the tribe from li;igétion and
po.tential liability. ,

28. The Loan Agreement sought to preclude the Tribe from adopting any ftribal law -
impairing any right or remedy of Wells Fargo under the agreement without its consent, P. H, Ex,
8, § 6.17. Further, the Loan .Agreement expressly sought to protect Wells Faréo from impairment

of its rights through the Tribe’s amendment of material documents, including the Arbitration

Ordinance, without the consent of Wells Fargo. Id. at § 6.14; § 1.1 (defining “Material Document”).

29. Similarly, the Equipment Leaée contains; a provision seeking to protect the lessor (TGS
by assignment) from any after-the-fact adoption by the Tribe of any law or 1'eqL£i:'ement (expressly
including any law or requirement relating to licensing of a gaming device owner) impairing the
rights or remedies of the lessor. P. H. Ex. 20 A, §-24.

30. Following the issuance of the arbitration decision and award by Judge Brett, the Tribe
on June 1,2011 filed a request that the Business Committee — in its capacity as Tribal Forom -
vacate the arbitration award. P. H. Ex. 58. The motion sought vacation of the arb.itration decision
and award in light of the T t:ibe’s contention that the Loan Agreement, including its atbitration
provision, is an illegal management contract - the precise assertion which Judge Brett rejeqted in

his arbitration decision. Judgé*Brett, the Tribe contended in its motion, committed “a manifest ertor
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of law” in ruling otherwise. Chairman Maynahonah promptly issued an order from the Business
Committee, acting as the Tribal Forum, assuming jurisdiction, ordering Wells Fargo to respond, and
setting the matter for hearing.

31. On June 8,2011, Wells Férgo filed a complaint in this Court, and asserted a motion for
atemporary restraining order (“TRO”j and prelimine&y injunction to preciude the Tribal Forum from
exercising jut_‘isdiétion [Doc. No:14].

32, The Court set the TRO motion for hearing on June 14, 2011, and directed Wells Fargo
to provide notice to the Tribe [Doc. No. 15]. On June 13,2011, the Tribé filed its response to the
motion for TRO and for preliminary injunction [Doc. No. 20]. At the TRO hearing on June _14,
2011, counsel for the Tribe (the same counsel representing the members of the Business Commitiee
currently before the Court) presented to the Court a “Final Order” issued by the Tribal Forum on
June 13, 2011, purporting to vacate the arbitratioﬁ award — the very action Wells Fargo sought to
temporarily enjoin.” See P.H.Ex. 29; seé also Order [Doc, No. 24].

33. Around the time that the Tribal Forum.sought fo assert jurisdiction over Wells Fargo,
the AGC attempted to asseit regulatory jurisdiction over Wells Fargo and TGS. On April 13,2011,
the Chairman of the AGC, Gene Flute, sent a letter to Wells Fargo and TGS providing notice that,
by virtue of the June 2008 Assignment of Equipment Lease and Rents, “Wells Fargo is acting in
capa.city as a gaming vendor and owner of Class 111 gaming machines within the Tribe’s Silver
Buffalo Casino and has acted in that capacity since at least June 23, 2008.” P.H. Ex. 23. The letter .

went on to state that Wells Fargo was required to obtain a license from the AGC “prior to

® The parties agreed at that time that the Tribal Forum’s action rendered the motion for TRO moot.
See Order, Doc. No. 24, The Court observes, however, that the conduct of the Tribe — presumably advanced
with the assistance of, or at least the.knowledge of, its counsel, smacks of the type of “race against the law”
notéd critically by the United States Supreme Court in Jores v. Securities and Exchange Commission, 298
U. 8. 1(1936). '
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implementation of the lease,” and that Wells Fargo is not exempted by the Tribal Gaming Compact
from licensing requirements. These positions are directly contrary to the Tribe’s express
representations at the time of the closing of the Loan Agreement that Wells Fargo was entitled to
the licensing exemption under the Tribal Gaming Compact, and that Wells Fargo would not be
subject to the performance duties or obligations of TGS under the Equipment Lease, See P. H. Ex.7
“and [1, and Y 14-17, supra. The AGC chairman’s letter stated in conclusion:

[t is apparent, that the Tribe should not have made payments to TGS

as the owner of the gaming machines was Wells Fargo which never

requested nor obtained a gaming license. The AGC is conducting an

investigation regarding this matter and may determine that

disgorgement of revenues paid is the appropriate remedy, We

understand that the total amount paid to TGS for the benefit of Wells

Fargo is $2,130,352.00, We will make you aware of our findings at

the soonest possible opportunity.
P.H. Ex.2l.

34. On May 5, 2011, the AGC Hearing Officer, Richard Grellner, a defendant herein,
notified counsel for Wells Fargo and TGS that the AGC would hold a hearing on May 17,201 L, for
the purpose of determining “whether Wells Fargo and/or TGS have violated the licensing
requirements of the AGC in connection with the ownership and leasing of the g'atﬁing equipment
to the Apache Tribe for the Silver Buffalo Casino, and if so to determine whethcet any civil penalty
should be imposed against Wells Fargo.and/or TGS under Apache law for violation of its licensing
requirements. . ,.” P. H. Ex. 27.

35. The issues raised in the April 13 letter from the AGC, along with other issues reléting

to the Equipment Leass, became the subject of a demand for arbitration asserted by Wells Fargo and

TGS on May 17, 20i1. P. H. Ex. 28. In light of the atbitration demand, and Wells Fargo’s
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agreement to refrain from immediately taking legal action to cémpel arbitration, the AGC postponed
its hearingt P.H.Ex. 32.°
36. OnlJ uAne 19, 20] 1,the Tribe filed its arbitration answering statement asserting, infer alia,
that the AGC’s authority to regulate'gaming through the licensing process cannot be contractually
delegatedtoan arbitfator, and claiming the Equipment Lease is an unapproved management contract
which is‘void as a matter of faw. P. H. Ex.35. The laftél' assertion was méde by the Tribe despite
* an Opinion Memorandum by the AGC on May 29, 2008; concluding that the Equipment Lease is
not a management agreement requiring approval by the National Indian Gaming Commission, P.
H.Ex. 5. |
37, On June 24, 2011, the Tribe ﬁlea with the AGC a Petition for License Review
“vegarding vendors TGS and Wells Fargo .. ..” P.H. Ex. 37. In the Petition the Tribe asked the
AGC to conduct a hearing on five issués, and if violations were found, to “enter a civil penalty”
which, the Tribe alleged, should include “complete disgorgement” of all gaming revenues
improperly received. I.d.
38, On July 14, 2011, the AGC entered an order setting for hearing theAissues set forth in
.the Tribe’s Petition for License Review. The order identified the issues to be determined as:
1. Whether TGS improperly allowed Wells Fargo to use benefit of
its gaming license pursuant to an Assignment of the Gaming Leage

dated June 23, 2008 between TGS and Wells Fargo.

2. Whether TGS provided state compact-compliant gaming ma’chihes_
pursuant to the Gaming Equipment Lease effective January 1, 2009.

3. Whether TGS made prioa"- report of the movement of machines
pursuant to the federal Johnson Act.

0 wells Fargo and TGS later filed an Amended Statement of Claim in the arbitration, P. H. Ex. 41.
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4. Whether a declination letter regarding sole proprietary intetest or

tmanagement contract status was obtained from the NIGC at any time

priot to the effective date of the Gaming Equipment Lease,

5. Whether TGS or its principal Robert J. Medeiros is suitable to

obtain alicense for the limited purpose of obtaining possession to slot

machines provided under the Gaming Equipment Lease effective

January 1, 2009 that remain on the Tribe’s trust land.
P. H. Ex. 40. The hearing was set for July 22, 2011. Id. The order directed TGS to attend the
hearing, and directed Wells Fargo to respond to certain inquiries by the AGC, reserving a potential
further hearing specifically directed to Wells Fargo. Id.

39, Onluly 5,2011, Wells Fargo filed an Amended Complaint hergin, expanding its original
allegations to include claims in connection with the AGC’s assertion of jurisdiction over it and TGS,
and seeking injunctive relief to prevent such action by the AGC."" Doc. No. 25.

40. OnJuly 15,2011, Wells Fargo again filed a motion for TRO and preliminary injunction,
this time seeking to enjoin further action by the AGC pursuant to the otder previously entered by
the AGC (P. H. Ex. 40} setting various. issues for hearing on July 22, 2041 1. Doc, No, 34,

41. A hearing on Wells Fargo’s motion for TRO was held on July 21,2011, Atthe hea.ring
counsel for the Business Committee member defendants, Mr. Nowlin, presented argument for all
defendants.” Counsel initially maintained that the AGC would not address during its contemplated
hearing issues leading to determinations affecting Wells Fargo, but would instead adjudicate matters

going to TGS, and would not require Wells Fargo to be present. That led to the following exchange

between Court and counsel;

'' The Amended Complaint also substituted the individual members of the Business Committee and
the AGC as defendants.

12 Mr. Nowlin’s argument was supptemented by argument from Mr. Grellner on his own behalf aind
on behalf of the AGC defendants,
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THE COURT: Well, but whether Wells Fargo is being required to be present
is just - - it just begs the quéstion. [ mean, if you’re deciding issues that are going
to have some type of ;ﬁz'eclusive effect on Wells Fargo’s ability to assert its rights,
whether it's being required to be there or not, and you’re affecting the interest of
Wells Fargo is - - |

MR. NOWLIN: [ understand the point, your Honor. And 1 would argue that
the Gaming Commissi011 -- tﬁe tribe, as the person whq has submitted the petition
for license review, recognizes that it will not - - any determinations as to TGS will
not be preclusive as to Wells Fargo. 1’m happy to state that on the record a;nd, in
fact, just have.

THE COURT: So if you all determine that TGS has improperly allowed
Wells Fargb to utilize its [.icensc, in your words, then whenever the day comes when
you require Wells Fargo to show up before the commission, are you .going to re-
litigate that entire issue and redetermine it?

MR. NOWLIN: According to what I just said, your Honor, that would be the
case. And I believe that’s the position the Gaming Commission has taken.

THE COURT: That, if not literally impossible, you know, or unlikely, 1
should say, it’s practicall)f unlikely, Would you agree with that?

MR. NOWLIN: [ understand that the same fact finders would be making the
same decisions, potentially, upon the same evidence.

P. H. Ex. 46, pp. 35-36. .
42, The Court issued its TRO on July 22,2011, and set the; matter for further hearing on the

request for preliminary injunction. Doc. No, 56.
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43. During the hearing on the motion for preliminary-injunction, Mr. Grellner, a defendant
herein and the AGC hearing officer, testified that the TGS license expired in 2009, and TGS
requested license renewal fliat yeat, For reasons he was not aware of, TGS was apparently allowed
to continue to conduct business as a vendor and. receive payments from the Tribe until May 01: June
of 2010. Later in the summer of 2010 — in July or August according to Mr, Grellner — TGS was no
longer allowed to condqct business with fhe Tribe as a gaming vendor and the Tribe cut off
payments to TGS. Mr. Grellner confirmed thét, by the time the AGC sent the April 13,2011 letter
raising regulatory issues reéardin_g TGS and Wells Fargo, TGS had nt;t been fu.nctioning asa vendor
for nearly_a year. Mr, Grellner furth'er conﬁrmed that, under.the circurnstances relat_i;lg to TGS, the
AGC could Isimply decline to reissue a license ifit conc;lzldes that TGS has not pr;)perly supported
its renewal application or otherwise has failed to respond to requests for information from ‘;he AGC.

44, Tt is nét disputed that, from the summer of 2009 until April 13,2011, the AGC to.ok no
formal action regarding the application for license renewal submitted by TGS. —

1V,

. Conclusions of Law

In light of the foregoing findings of fact and the princi;ﬁles of law governing preliminary
injunctions, the Court reaches the following conclusions.

A. Likeiihood of Irreparable [njury

The court of appeals ha_s noted that “[blecausc a shO\vinng probable irreparable harm is the
. single most important prerequisite for the issuance of a preliminary injunction, the moving party
must first c_iemonstrate that such injury is likely before the other requirements for the issuance of an
injunction will be considered,” Dominion Video Satel!:.‘fe, Inc. v. Echostar Satellite Corp., 356 F.3d

1256, 1261 (10th Cir. 2004) (internal quotation omitted). A movant “satisfies the irreparable harmi
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requirement by demonstrating ‘a significant risk that he or she will experience harm that cannot be

| compensated after the fact by mone;tary damages.”” RoDa Drilling Co. v. S:'egdl, 552 F.3d 1203,
1210 (10th Cir. 2009).(quoting Greater Yellowstone Coal. v. Flowers, 321 F.3d 1250, 1258 (10th
Cir.2003)). Although the conceptof i:‘repal'al;Ee harm is not easily defined, the movant must ideﬁtify
an injuty that is “both certain, great, actual and not theoretical,” See Heideman, 348 F, 3d at | 189;
accord Praivie Band of Potawatemi Indians v. Pierce, 253 F.3d 1234, 1250 (10th Cir. 2001).

In this case, the Couﬁ finds tihat Plaintiff has made a sufficient showing of irreparable harm
if the AGC goes forward with a proceeding to decide the issues rai'sed by the Tribe’s Petition for
License Review. Itisundisputed that the Equipment Lease executed by the Tribe contains a broadly
worded arbitration agreement that, by its terms, requires any claim related divectly or indirectly to

_the lease to be decided by binding arbitration administered by the American Arbitration Association.
The agreement express_ly reserves for decision by arbitratofs the question of whether a dispute’is
arbitrable. The Tribe makes-allegations in its Petitioﬁ for. License Review regarding the nature and -
effectiveness of the Assignment and the Equipment Lease; these issues clearly relate to the
Equipment Lease and fall within its arbitration provision. Plaintiff’s bargained-for right to proceed
expeditiously through the ér’oitra! process, and to l;ave the arbitrability question decided by neutral
arbitrators, may be irretrievably lost or impaired ifth¢ AGC is permitted to determine 'issues integral
to the contractual dispute under the guise of exercising its regulatory pox':/{:_r. Further, the civilA
penalties sought by the Tribe and purportedly available to the AGC may seriously impact Plaintiff’s
contractual rights and remedies. In short, the Cpurt finds that here, as in Merrill Lynch, Pierce,
Fenner & Smith, Inc. v. Dutton, 844 F.2d 726, 728 (10th Cir, 1988), extraordinary reliefis warraﬁted

“to preserve the prearbitration status quo.”
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The Court finds an additional showing of irreparable harm based on the fact that, if the AGC
is allowed to press forward with its proceeding, Plaintiff will be compelled to expend resources and
effart in litigating before the AGC issues over which the AGC likely facks jurisdictfon. See, e.g.,
Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1156-58 (10th Cir. 2011) (trial court issued
preliminary injunction due to significant risk of irreparable harm because movant would be forcéd
to expend unnecessary time, money, and effort litigating before tribal court which likely did nothave
jurisdiction)." Here, although TGS has not done busitiess with the Tribe as a gaming vendor since
the summer of 2010, the AGC seeks to go far beyond any determination regarding whether to renew
TGS’s license, or any action necessary to compel TGS to comply with tril;al licensing regulations,
and adjudicate issues related to the nature and effect of contract documents and determine claims
for disgorgement of millions of dollars — claiAms bey01.1d the reasonlgble paIe'of 1'egulat0_ry civ_i‘l

l penalties to compel compliaﬁce by a regulated party. This assertion of gener_a[- adjudicatory
jurisdiction by the AGC is cast against the backdrop of carefully crafted provisions within the Loan
Agreement, Equipment Lease, Arbitration Ordinance, and Estoppel Certificate—expressly consented
to by the Tribe’s previous Business Committee — designed to avoid such an exercise of jurisdiction,
Further, Plaintiff’s expenditure of time, money, and resources likely could not be recouped later,
even if Plaintiff prevails on the merits in this case and even if Plaintiff obtains an arbitral 1'uli'ng that
the Petition for License Review presents an arbitrable dispute. [n shott, the Court finds that without
an injunction Plaintiff stands to suffer both tangible and intangible losses that iik.e ly cannot be

compensated in money damages.

13 In affirming the trial court’s decision, the court of appeals declined to reach the sufficiency of this
basis for the district court’s finding of irreparable harm in light of other irreparable economic injury,

22




Case 5:11-cv-01078-D Document 1-6 Filed 09/27/11 Page 97 of 171
{ {

Case 5:11-cv-00648-D Document 75 Filed 09/02/11 Page 23 of 28

For these reasons, the Court finds that Plaintiff has shown a likelihood of frreparable harm
if a preliminary injunction does not issue.

B. Balance of Interests

The Court funther finds that the potential injury to Plaintiff if the AGC is allowed to proceed
outwei ghs' any harm that Defendants may suffer from the issuance of a preliminary injunction.
Defendants argue that the requested injunction offends tribal sovereignty and is contrary to a strong
federal policy of promoting tribal self-government and self-determination. While sensitive to this
concern, the Cowt finds that a stay of the AGC proceeding is warranted to further an equally strong
federal policy favoring arbitration. Plaintiff seeks to prevent the Tribe from stripping Plaintiff of

. its right to employ the contractual disput.e resolution process, and simply asks the Court to preserve
for decision by arbitrators the question of whether their dispute is arbitrable, as expréssly provi.ded
by the arbitration agreement, Defendants, on the other hand, contend that the regulatory matter to
be enjoined is not covered b).a the arbitration agreement and that an arbitrator has no autho‘rity over
a tribal gaming matter. Defendants’ argument begs the question of whether the dispute is arbitrable
and, in the Court’s vié\v, demonstrates why Plaintiff needs the requested injunction, Without it, the
AGC will proceed to determine onc or more issues th.at the Tribe agreed to arbitrat;:.

Any contention that the AGC needs to proceed expeditiously to protect tribal intél'ests and
determine regulatory issues is undermined by the undisputed facts that the AGC allowed TGS’s

_ license to expire and delayed taking any action untﬂ the first arbitration hcariﬁg was imminent, that

TGS has not been operating as a licensed gaming vendor since the summer of 2010, and that any

penalty {mposed by the AGC would -simpiy seek to rem.edy a past violation. Defendants have not
articulated any pressing reason why the AGC sh(ﬁx]d be allowed to proceed before this case can be

decided on the merits. Also, the Tribe’s Petition for License Review challenges an assignment that
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the AGC expressly approved in 2008. The parties reached a written agreement at that time as to the
limits of tribal jurisdiction over Plaintiff. They expressly agreed at that time that the AGC would
Inot assett jurisdiction over Wells Fargo with regard to the Equipment Lease and Assignment now
at issue in the pending tribal proceediﬁg. Under these circumstances, the Court finds that the
balance of hardships between the parties tips in favor of granting Plaintiff’s request fora pre!ihinary
injunction to stop the AGC from going forward, as set forth herein.

C. Public [nterest

For similat reasons, the Court also finds that a preliminaty injunction is not contrary to the
public interest. Defendants assert that the AGC’s regulatory authority cannot be delegated to an
arbitrator, and th.at enjéining a tribal regulatory matter to allow private arbitration of regulatory
issues would be against the pu-blic’s interest in respecting triba[ sovereignty and promoting tribal
self-governance. As discusged above, this argument assumes that the parties’ dispute constitutes a
tribal regulatory matter and that the AGC’s proceeding as to Plaintiff involves regulatory issues,
which are questions that Plaintiff seeks to have decided by arbitrators. As further discussed above
with regard to the balance of interests, the Court finds that safeguarding a;n arbitration agréement
made by the Tribe in 2008, the validity of \Vhicil presently stands unchallenged in this case, best
serves the public interest.

D. Likelihood of Success on the Merits

Finally, to demonstrate a substantial likelihood of success on the nierits of its claims against
the officers of the AGC, Plaintiff is “required to present a prima facie case showing a reasonable
probability that [it] will ultimately be entitled to the relief sought.” Salt Lake Tribune Pub. Co., LLC
v. AT&T Corp., 320 E.3d 1081, 1100 (10th .Cir. 2003) (internal quotation omitted). Under the

modified preliminary injunction standard, Plaintiff needs only to show that questions going to the
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merits of its c!aim.s “are so serious, substantial, difficult, and d&ubtfu] as to make the issue ripe for-
litigation and.déserving of more deliberate investigation.” Greafter Yellowstone, 321 F.3d at 1255-
56, see O Centro, 389 F‘.Bd at 976, The Court has determined that this standard applies in this case.,
and upon consideration, the Court finds tﬁat Plaintiff has made a sufficient showing that its ciaims '
deserve more deliberate consideration. In fact, the Court believes that Plaintiff has.gone further and
made a strong showing f likely success on its claims against officers of the AGC,"

Plaintiff alleges, an;’i has provided reliable evidence to-show, that .t'he issues as they relate
to Plaintiff raised by the AGC in April, 2011, arid now pending before it in the tribal proceeding
initiated by the Tribe in June, 2011, do not constitute legitimate reghlatory matters within the scope
of the Tribe’s authority to enforce its gaming laws and reqﬁire compliance with [GRA., Instead,
* these issues appeat to Ee part ofa ‘concerted effort by the Tribe to evade its contractual obligations.

The issues to be decided in the tribél proceeding appear to be aimed at deciding the nature of the
interest conveyed by the Assignment and whetﬁer approval by the National lndiaﬁ Gaming
Commigsion (“NIGC”) was required. However, Defendants have pointed to no law or regulation
-that places these matters within the AG’C’s‘ﬁeld of competence. The power to void a contract that
required, but did not have, proper approval lies with the NIGC. See 25 U.S.C. § 2711(f}; see also
United Siates ex rel. Saint Regis Mohawk Tribe v. President R.C.-St. Regis Management Co., 45 ]
F.3d 44, 48 (2d Cir. 2006). The legal validity of a contract (as oppoéed to approval for compliance
with TGRA and regulations) is “not within the scope of the administrative bodies” charged with

implementing gaming laws. See Bruce H. Lien Co. v. Three Afﬁliared Tribes, 93 F.3d 1412, 1418

1 Under the heightened standard, Plaintiff must make a “strong showing” of likely success. See O
Centro, 389 F.3d at 975. If this standard applied, the Court would also find it to be satisfied.
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(8th Cir, 1996). in shott, the Petition for Liicense Review pending before the AGC, and the hearing
that its hearing officer seeks to hold; involve matters that are not covered by tribal gaming laws.
Further, the Court finds it to be no coinéidence that the AGC issued its notice to Plaintiff,
and that the Tribe authorized the remedy of disgorgement, shortly before the arbitration hearing
between Plaintiff and the Tribe. Chairman Maynahonah:caﬁdid[y admitted that his pre-ﬁrbitration
actions were designed to p.rdtect the Tribe from the possibility of an unfavorable arbitral ruling.
While it is less clear that the AGC shared this purpose, the timing of events and the subsequent
involvement of Chairman Maynahonah and the Business Committee in the AGC proceeding strongly
“suggest that the AGC’s Activities were similarly aimed at protecting the Tribe from contractual
liability. More importantly, it appears that the Tribe’s Petition for License Review as it relates to
the Assignment involves a “claim” fe[ate;d'to the Equipment Lease and governed by its arbitration
agreement, If so,.the question of whether this claim presents an atbitrable dispute is a matter to be
decided by arbitra‘tion, and the AGC’s assertion of authority to decide issues raised in the Petition
?s contrary to the Tribe’s obligation under the atbitration agreement. |
For these reasons, the Court finds that Plaintiff has §hown a likeliho.od of success on the
merits of its claim ofan improper assertion of jurisdiction by the AGC in attempting to decide issues
that are outside its area of regulatory authority and within the boundaries of the Tribe’s arbitration
agreement.

E. Preliminary Injunction

In summary, the Court concludes that Plaintiff has satisfied its burden to show that the
circumstarices of the case watrant interim relief and that a preliminary injunction should issue to

prevent the officers of the AGC from proceeding further to decide issues that fall outside the
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beundaries of their reg_ut;atory auth()lfity. Accordingly, the Court will issuc an injunction designed
solely fo preserve those issues for decision by arbitration, as agreed by Plaintiff and the Tribe.
V.,
Security

Pursuant to Fed. R. Civ. P. 65(c), the Court finds that the security previously posted by
Plaintiff in connection with the TRO in the amount of $S,006.00 is sufﬁcien.t to secure the payment
of costs and attorney’s 'fees likely to be incurred in connection with £he preliminaty injunction, if
it is later determined to have been improvidently issued. This case will be set for a scheduling
conference on the Court’s next available docket:

ORDER

IT IS THEREFORE ORDERED that Plaintiff’s Motion for a Preliminary [njunction [Doc.
‘No. 34] is GRANTED.

IT IS HEREBY ORDERED that, pursuant to Fed. R. Civ. P. 65, Defendants Gene Flute,
Ronald Aht.one, Jr., Austin Klinekole and Richard J Grellner, as members or officers of the Apache
Gaming Commission, and any other persons who are in active concert or participation with these
defendants, are enjoined from proceeding with any hearing, issuing any order, making any
determination, or taking any official action with respect to issues 'raiséd by the Petition for License
Review filed by the Apache Tribe of Oklahoma, and included in the order issued by the Apache
Garﬁing Commission on July 14, 2011, except as expressly mandated by the Tribal Gaming
Ordinance. Specifically, this injunction applies to issues aumbered 1 and 4, set forth in the July 14,
2011 order, and any other matter which seeks to adjudicate issues regarding Wells Fargo Bank or

affecting any of its rights or potential remed:es under the Loan Agreement, Equ:pment Lease or
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retated documents. This injunction shall remain in full force and effect until a final judgment.is
entered in this case, or until further order of the Court,

IT IS SO ORDERED this 2™ day of September, 201 1.

TIMOTHY D, DEGIUSTI
UNITED STATES DISTRICT JUDGE
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MR WHALEY: Your Hohor, Phillip Whaley for

L N P

plaintiff Wellg Fargo; and Jerry Miranowski and Michael

[5--9

Krauss that have beén admitted pro hac vice,

" MR. BRIGHTMIRE: Jon Brightmire for the
defendant, Apache Tribe of Oklahoma, along with Bryan
Nowlin,

THE COURT; After the court made its ruling in

v I &

thils case, counsel for the Apache Tribq raquested a court
10 reporter and to be able to articulakte the reason for the
11} "1ate filing of the reguest for continuance made in this
12 ]| court five days prior to ~- Ffive working days prior to

13|} thls date. The court announced its intention not to

14l grant that continuance based upon the fact that the other

'15!| side had not Had a discussion with them and the faot that

16}l looking at the pleading indicated to this court no reason
17 for a continuance because the issue before the court,

18] which was -a motlon to confirm an arbitration award, had
19l . bean thoroughly briefed by’bothlsides as it was suppésed
20 @o have besn under the statute relating to arbitration.,
21 S0, Counsel, ‘I believe you asked for a record, Itve
221 gone béck and, while I was 1iétenin§ to some other

23] things -- sometimes I can do two things at one time ~- I

24| reread your motion for continuance, and as I said eaxlierx

25 off the record, everything in this requested continuance’

D,'IZSTl'{IC'}EI COURT OF OKLAHOMA - OFFICIAT TRANSCRIPT
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dealt with canfiicts in timing. I think you raised off
the record that itT's because of a reply that was Fflled by
plaintiff, had attachments to ik, that you had not seen,

S0 what 1s the basis for the request this morning?
All- I can gé by is what is in this written document,

. MR. BRIGHTMIRE:; Yes, your Honor, IAnd_I won't
repeat, then, what's in there since you've reread it
except to say that wve did file it on Friday, July 29,

The hearing in federal court did not come up until an
order was issued by the federal court judge on Friday,
duly 22, At some polnt during the next wesk, 1 asked
coungel for the plaintiff -- beocause that order set a
hearing on the sanme day this afternoon. It also
regquested the partles or ocrdered the partiqs to fille
additional briefing, witnesleists, axhibit Llists, by
noon on August 3, | '

S0 at some.point the following week, I asked if they
had any objection to a continuance. They sald they did.
Friday, we -filed our motion for continuance based upon
the reasons that you've already read.

On Wednesday, two dayvs ago, August 3, I happened to
be checking the court docket, and I saw that a reply
brlef in support of their motion to confirm was filed
also on Friday, July 29. We did not have a copy of that,

Now, the parties have normally been serving each other by

DISTRICT COURT OF OKLAHOMA -~ OFFICIAL TRANSCRIPY
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e-mall. That was not served by e-mail, so I immediately
e-malled plaintiff's counsel and I said,-“Hey, it looks
like a reply brilef was filed. We don't have it. Can you
pleése éend 1t to us?? And they'sent_it to us. And thé
e-mail sending it said that it had been served by mail,
Well, when you look at the certificate of malling, they
have my law flrm's old address, which we haven't been in
since December. This case was filed in May so it's --
I'm sure 1t was just a mistake, I'm nol saving that they
did that intentionally.

Bﬁt the fact is, by Wednesday, two days ago, we
didn't have the reply brlef, They e-malled it to us
Immediately. We got it Wednesday afternoon,

You know, we're also trying to get ready for this
preliminary injqnction hearing in fedaral court. But fhe
reply brief attaches 10 new exhibits, raises additional

arguments, and, obviously, we haven't had a chance to

_regpond to that. And so that -~

THE COURT: And most likely you won't unless
you have good cause.

MR, BRIGHTMIRE: Well, on -~ immediately, the
next day, we filed a reply brief .in support of our motion
for continuance, and we added that as an additional

reason because we Jjust found out about 1t the afternoon

25;. befora. And, as we stated in the reply brief, thexe 1s

DESTRICT COURYT OF COKLAROMA - OFFICIAL TRANSCRIPT
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an Oklahoma Court of Appeal's opinion, this Halliday
opinion -~ h

THE COURT: Whéa, Counsel, Stop right there.
het's clarify the xecord.

You have filed an additional motion that goes with
this?

' MR. BRIGHTMIRE: There is a reply in support of
the motlon for continuance.

THE COUﬁT: I don't have it,

MR, BRIGHTMIRE: Well, our clexk ovexr here
assures us that she dropped it off at your chambers, Ho
asked her again whether she dld that and she sald she
did. ) | A

THE COURT: T don't have it, Go ahead.

MR. BRIGHTMIRE: Well, I apologize for that,

We checked with her twiée,

But because, obviously, it is short notice, but we
didn't know about this untll Wednesday afternoon. Thein
reply. brief attaches 10 exhibits, some of which weren't
oven in existence at the time we filed our response
brief, It raises additional arguments. And the-Halliday
case pbefore the Oklahoma Court of Civil Appeals, 1t was |
very simlilar. I mean, the.party flled a reply brief

seven days before the hearing., It attached additional

axhibits,

DISTRICT COURY OF OKLAHOMA - OFFICIAL TRANSCRLRT
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and what the Court of Appeal said Qas, when the
other party complained it didn't have a c¢hance to reply,
the Court of Appeal saild with the new evidence it should
have been treated as almost like a new brief and the
defendant should have been given -- or the other party
should have been given 15 days to respond to it., And it
reverséd that case. |

So I apologize you didn't get our reply brief, but
that's the basis for -- or an additional basis fox the
motion for continuance.

THE COURT: Who is golng to talk éo'me? Only
one will be talking to me.

MR, MIRANOWSKI: Your Honor, 1f I may, I'm
Jerry Miranowski. '

Your Honhor, our roply w&s filed timely, and we
attached not 10 exhibits but five exhibits. They all
related directly to arguments raised in the response that
was filed by the Tribe,

The first exhibit was a Judge Brett award, which was
blacklined, compared to our proposed findiﬁgs, o show
all of the changes that Judge Brett made to those
proposed findings. It wag In direct rebultal to the
argument in the response brief, response in opposition,
1that saild that_;~ that alleged thal Judge Brett signed

our proposed findings verbatim,

DISTRLCT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT
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The remaining four exhibits all relate'to the
circumstances under which the Tribe issued —- its own
business council lssued an ordex vacating the award
against ltself. And that was in direct reply to the
responsge briéf which olaimed thnal the order ilssued by
themsalvesa, the Tribe, vacated the award and prevents you
from actually considering the merits --

. . THE CQURT: Isn't that the whole issue up at
federal court regarding the tenmporary resfraining order
and the preliminary injunction to be heard —-

MR, MIRANOWSKI: That's part of it, your Honor,
He wanted to stop that but ~- stop that before-it
happenead, The Tribé went ahead aﬁd did it anyway,
notwithstanding the pénding ordexr or pending hearing
before the_judge. -It doesn't matter with respect bto your
consideration of this motion because none of the elements
of res Jjudilcata have been complied with. 5o it does not
in any way affect your decision,

.So, your Honcr, each of the exhibits tﬁat were
attached were directly responsive to the arguments raised
in the response by the Tribe.

THE COURT: Counsel? _
MR, MIRANOWSKI: Your Honowr, Lf I could,
your Honor, and they've had them for —-- they've had these

exhlbits before this and.they had them as of Wednesday.
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MR. BRIGHTMIRE: And I'm looking at the reply
brief, It goes from Exhibit A td J. Now, maybe the
first four or five vwere attached to their original brief
and that's what they're saying they only added.five.

PHE COURYM: Were they ox were they not?

MR, BRIG.H"I‘MIRE: T don't know, I didn't go
back and look,

THE COURT: That's an important part of your
argumaeni, Counssal,

MR, BRIGHTMIRE: Well, I'lLl take his word for

~it, your Honor, But even adding five addiltlonal exhibits

two days before the hesaring or at léast gliving us notice
of it two days -- not even tﬁo full days before the
hearing.' Rven adding one exhibit in the Halliday cass,
it was Just one exhibit that was added,.

THE CQURT: Weren't Lhose in response to what.
you gald? Because T think one of the things -- and the‘
aliegation you made regarding retired Judge Brati was he
Just slgned off on a blanket order that was submitted by
Wells Farcrgo verifying and accspting everything they said
to be true, and that indicated that he was blased and
unfair. I believe that's pant of the allegation asked to

be made against the arbitrator. And I thought that was

" the reference made, and T was surprised I didn't see a

copy of whal was being alleged against Judge Brett

DISTRICT COURT OF OKLAHOMA ~ OFFICIAL TRANSCRIPT
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because I've known him for years. He's more straight
arrow than I am, 1f that's possible, 8¢ 1t surprised me.
But thal isste doesn't inpress me much. |

What about the othef four exhibits that have been
attached that you believe that should grant you the
opportﬁnity to file a Eurreply?

Because let me explain this. If there is.a surréply
filed to any of this, based upon what you're telling ne,
it wlll only address those lssues, Nothing else,

Bacausa that's the only thing the law requires., Because
surreplies are disfavored by trlal couxts and by the
appellate court. I believe the case you're readlng, what
it's probably saying is if it really ralses now ovidence
that is ambuéhing the person agalnst who the.original
motion has been filed, it's an abuse of discrekion for
the court to allow that surreﬁly. And T agree with that,

But the issue for mé is whether or not their

surreply is needed. And, first, whether or not this is,

in fact, new evidence thal you weren't aware of; and,

sacondly, does the court need a surreply to that. That's
the question in my mind., So I thiﬁk that's what we need
to be dlscussing befors I consider your request for
continuance, Does that make ssnse?

MR. BRIGHTMIRE: Wall, I would agree and

disagree with part of it. But let me start with saying

DISTRIECT COQURT OF OKLAHOMA - OFFICIAL PTRANSCRIPT
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that, firset of all, I have not had a chance to analyze
all of this. We were preparing for the faderal court
hearing up until about 5:30 vesterday evening when, due
to a request from Wells Férgo to now put off that
hearing, the court granted it. So I have not had a
éhance to go through this and examine it carefully,

THE COURT: Counsel, wait a moment. If you
haven't looked at it to vexify what you have just told me
as a basls for the requestod continuance, who did? BAnd
upoﬁ what basls ls a xequest béing nade?

‘MR, BRIGHTMIRE: Well, I'm assuming that Lf
Wells Fargo felt it neoessaiy to put in new evidencs,
that they folt it supports thelr arguments., And I did
look at tﬁe repl? brief enough to know that théy raised
issues that they didn't raise in their original motion.
¥or instance; the res judilicata ilssue., They didn't talk
about res judicata in their original motion.

I also -~ you know, Mr, Miranowskl says they put in
a redline version of the proposed findings of fact and
co;clusions of law or the ones thaf Judge Breﬁt adopted.
We also_ﬁave our redline version, and I don't think it
agrees with tﬁeir redline version. So there is an issue
of féct.

But a detailed analysis of all five of these

exhibits, along with a detalled analysis of what they

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT
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have in thelr brief, I haven'i had time to do iE. But T
do know it's new material,

MR, MIRANOWSKI: Youx Honox, a couple of
things: The issue of res judlcata actually was ralsed
for the filrst time by the Tribe. It was the final ordef
that purports to vacate .the ordér agalnst 1itself was
actually entered after our petition, so ~- and after oux

motion to confirm. So, of course, it was raised. Oux

first opportunity to respond was in the xreply,

Mr., Nowlin handed to us thls moxning something I
think was denominated a supplemental response to our
motion which adds a bunch of exhibits related to the

res judicata issue, stuff that -~ or materials that may

- well -- I think he should have puf it 1n hils response 1Lf

he wanted them reconsidered by the court,
And I guess that's all I have to state, your Honor,

I don't thilnk a -- thisvis not new material., This is all
matérial that theQ were.aware of, I£_was all material
that was directly responding to issues raised by the
Tribe in the reasponse for the fixst time in his
briefings,

MR, BRIGHTMIRE: Exhibit J is an order dated
7-22-11. our rasponse brilef was filed.July 5, 2011,

THE COURT: Counsel, how much time axe vou

asking for?
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- MR, BRIGHTMIRE: Well, I guess, consistent with
the Halliday case, 15 days from the date we recelved the
reply brief, |

THE COURT: When did you receive it?

MR, BRIGHTMIRE: Wednesday.

THE COURT} 0f this week?

MR. BRIGHTMIRE: Yes, sir,

THE COURT: Do you folks know where you mailed
it to? Dé you know where you sent your xeply brief to?
Was it the old office address for opposing counsel? Do
you have any ldea?

’ - MR. WHALEY: I think it was the -- it's Doerner
Saunders. People in our offica‘know Doarner Saunders'®
address. I'm sure they pulled it from some prior
pleading, It was the prior address of Doerner Saunders.
“Your Honor, 1f I could just édd one e thelcourt‘s
indulgence of one thing. I think the oxder they're

referring to pursuant to 7-22 that's new ls the foderal

court case they are partles to. They got it, They got
it whan we gobt it. To suggest that -- -

THE COURT: Here's what I'm going to do, I'nm
going to granlt the request for the surreply., If ii's not
justifiéd, I'm going to sanction opposiﬁg counssl, If
it's justified, T'1l read it; but 1f it's not Jjustified,

I'1) do exactly what I said., This isn't a game to me,
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and I see games being played in this case. We're not
goihg to go there,

80 you have the statutory time pursuant to that ocase
to f£ile it, the surreply, and it deesn't raise any new
matter: It addressea only thosé issues you have placed
in this record before me. And, Lf it is frivolous, I
will do exactly as I have sald because now I have to ¢o
through and reread all thesae briefs to verify everything
I've just been told, just like I'm having to do with two
other casesg ﬁhis morning., I don't mind dolng 1t oncse,
but, Ln Oklahoma County, we have a caseload that doing it
twlce -~ we don't have time for that., So --

MR, WHALEY: Your Honor, can I make a roquost?

THE COURT: Sure, '

MR. WHALKY: Do we need to do something for you
to get it back on the docket?

THBE COURT: I'm going to put it on the docket,
T don't work that way. I don't. do it taklng under
concéaled docket, because that'slthe only way I can keep
pressure on myself. | -

Counsel, you said you got thils on what date?

MR, BRIGHTMIRE: August 3, Wednesday, A
'THE COURT! .So that would make your surreply
due August 19, Would you agree wlth that calculation?

MR, BRIGHYMIRE: That works. Yes, sir,

DISTRICT COURT OF OKLAHOMA - QFFICIAL TRANSCRIPT
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THE COURT: 8o this will be on ny docket --
before I speak, how baq is the 26th? Do you have any
idea? |

{The courl and the c¢lerk confer,}

PTHE COURT: Kathy tells me that 1f the docket
ts that high {indicating). A

We're going to set this for resolution on August 26,

-and the surreply I expoct to ses relates to those lssues

that have been addressed on this record, And, as I said,
if I find those to be frivolous and thexre is not new

matter railsed in this matexrial, there willl be sanctions

“imposed, because I do have to ¢go back and read this all

again, which I will do as I always do,

So we'll see you folks back here August 26, -and
we'll go ahead and do 1t at 9:00, The docket 1s not that
bad. T can get you Iin and out of hexe before my 18:00
docket, o

Anything else on bhehalf of plaintiff; Wells Fargo?

' MR, MIRANOWSKI: No, ycur Honor., Thank you,
THE COURY: On hehalf of defendant, Apache
Tribe? .
MR. BRIGHTMIRE: No, your Honorx,
THE COURT: We'll see you back here on the
26th. BAnd please make sure that I recelve a copy of ﬁhe

surreply. ALl right?

DISTRICT COURT OF OKLAHOMA - OFFICTAL TRANSCRIRT
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MR, BRIGHTMIRE: Yes, your Honor,
THR CQURT: Okay. Thank you.

{Proceadings concluded,)
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IN THE DISTRICT COURT OF CKLAHOMA COUNTY

STATE OF OKLAHOMA

WELLS FARGO BANK, NATIONAL
. ASSBQCIATION,

Plaintif#,

va, No, CJ-2011~3545

APACHE TRIBE OF OKLAHOMA,

[ v

bDafandant,

I, Hope Alwardt, Certified Shortﬁand'Reporter,
within and for the State of Oklahoma, do héreby cextify
that the above and fofegoing proceeadings as described on
Page 1 hexein is a true, correct and complete transcript
of my machine shorthand notes taken in the above styled

and numbered cause.

and ofificial seal this 5th day of August, 2011,

| HOW OCQWMM”

Tops Abgardt ] .
Oklahoms Corted Sholland RIPISE iy nrywarpr, RER, CSR.and
Certifieato Mo, 1863 Officlal Court Reporter in and

Fixp, Vato: Dacarahordl, 2011 foxr the State of Oklahoma
. Cextificate No, 1883

My Commission expires: December 31, 2011
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In accordance with 12 Okla, Stat, §1874, the Apache Tribe of Oklahoma moves the Court
to vacate an arbitration award entered May 23, 2011,

INTRODUCTION

In June 2008, two of the five elected members of the Tribe’s Business Commiitee
illegally passed a resolution authorizing the Tribe to enter into a multi-million dollar loan
agreement with Wells Fargo Bank. The proceeds. of the loan were to be used by the Tribe to
refinance existing indebtedness, acquire some land in Oklahoma, remodel part of the Tribe’s
existing Casino, and pay operating expenses of the Tribe (mainly, some salaries and legal and
consulting fees), The same two Business: Committee members approvéd the inclusion of a
waiver of sovereign immunity and an arbitration proﬁisioﬁ in the loan agreement. -

In addition, the loan agreement contained a pledge of the gross revenues of the Tribe’s
casino as security for the repayment of the loan, and gave Wells Fargo the authority to determine
operating expenses of the casino if the loan went info default. Such a provision is considered by
the National Indian Gaming Commission (NIGC) to make a financing agreement a management

_confract, which must be approved by the NIGC to make the agreement valid. Courts hold that an
unapproved management contract is void. The loan agreement here was never approved by the
NIGC.

Because the Tribe deemed the loan agreement an unapproved management contract and
therefore void, it quit making the loan payments. Wells Fargo then filed a claim in arbiiration.
The Apache Tribe objected to the arbitration and filed a motion to dismiss on the basis that,
among other things, the Tribe had not validly waived its sovereign immunity, and the loan
agreement was an unapproved management contract and was void énd unenforceable, and
therefore the provisions waiving sovereign immunity and providing for arbitration were likewise

void and of no effect. The arbitrator denied the Tribe’s motion, and proceeded to hear the
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dispute. At the conclusion of the hearing, the arbitrator entered an award in favor of Wclls. Fargo
on all issues.

Oklahoma law provides that an application and motion to vacate an arbitration award
must be filed within 90 days after the parly receives notice of the award. 12 Okla. Stat.
§1874(B). The Apache Tribe received notice of the a\;'ard on May 23, 2011, This application
and motion is being filed within the 90-day period set forth in §1874(B) and is therefore time[y.'

SUMMARY OF REASONS FOR VACATING THE ARBITRATION AWARD

There are two reasons this Court should vacate the arbitration award and dismiss this
action.

First, the Apache Tribe did not validly waive sovereign immunity, and therefore neither
the arbitrator nor this Court has subject matter jurisdiction over the Tribe. “Absent an effective
waiver or consent, a state court may not exercise jurisdiction over a recognized Indian tribe.”
Dilliner v. Seneca-Cayuga Tribe, 2011 OK 61, §12. This Court must look to fribal law to
determine jurisdiction, id. at 13, and under Apache tribal law the Apache Tribe did not validly
waive its sovereign immunity.

Second, under 1'2 Ollila. Stat. §1874(A)(5), “the Court should vacate an award made in the

1

arbitration proceeding if . . .'[t]herc was no agreement to arbitrate . . . ." The Loan Agréement
“was an unapproved management contract under the fedc;rai Indian Gaming Regulatory Act, and
unapproved management contracts are void ab initio. See, e.g, First American Kickapoo
Qperatinn.v, L.L.C v. Multimedia Games, 412 F.3d 1166, 1168 (10Ill Cir. 2005) (“Lacking the

formality of NIGC approval, an agreement to manage does net become a contract; it is void.”);

Wells Fargo Bankv. Lake of the Torches, 677 ¥ Supp.2d 1056, 1059 (W.D. Wis. 2010) (holding

! The 90 day was Sunday, August 21, making thé'ﬁ!ing datc Monday, August 22. See 12
Okla, 8tat. §2006(A); 25 Okla. Stat, §82.1.
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a trust indenture was a management contract and void, so any provision of the contract waiving
sovereign immunity was void and unenforceable). Therefore, the provision§ of the Loan
Agreement providing for the waiver of sovereign immunity and arbitrgtion are void and
unenforceaﬁle, and under §1874 the Court must vacate the arbitration award because thére was
no valid agreement to arbitrate. See Oklahoma Oncology & Hematology P.C. v. U.S. Oncology,
Inc., 2007 OK 12, 122 (“to assure that the parties have consented to arbitration, the courts will
decide whether there is a valid enforceable arbitration agreement; whether the parties are bound
by the arbitration agreement, and whether the parties agree to submit a particular dispute through-
arbitration.‘”); Thompson v. Bar-S Foods Co., 2007 OK 75, '{21, 174 P.3d 567 (“It is the court’s
role to determine whether a valid enforceable agreement to arbitrate the dispute exists.”).

STATEMENT OF FACTS
A, Facts relating to the Tribe’s sovereign immunity.

1. The Apache Tribe is a sovereign, federally recognized Indian tribe governed by a
Constitution. Ex, 1 (Apache Tribal Constitution). |

2, Under Article III of the Apache Constitution,"‘[t]hc supreme govemning body of
the Apache Tribe of Oklahoma shall be the tribal council.” (The Tribal Council is also
sometimes referred to as the General Council.) The Tribal Council consists of all members of
the Apache Tribe 18 years of age and older. Ex. 1.

3. Article V of the Apache Constitution provides for a five member Business
Cominittee which “shall have such powers as may be delegated to it by apprppﬁate resolutions .
of the tribal council, and, within such delegated authority, may transact business or otherwise
speak or act on behalf of the tribe in all matters on which the tribe is empowered to act now or in

the future.” Id -
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4. Article XV of the Apache Constifution provides that 50 members of the Apache
Tribal Council constitutes a quorum to transact business at a Tribal Council meeting, and three
members of the Business Committee constitutes a quonim to transact business at a Business
Committee meeting, Id.

S. As a result of elections held in May 2008, the following individuals were elected
to the Apache Business Committee:  Alonzo Chalepah, Chairman; Mary Rivera, Vice-
Chairman; Marquita Carattini, Secretary/Treasurer; Rohald Ahtone, Member; and Richard
Banderas, Member. The Bureau of Indian Affairs continually recognized these five individuals
" as members of the Business Committee from the May 2008 clection through at le_ast October 22,
2008. Ex. 2 (Letters from BIA dated June 20, July 24, September 12, and October 22, 2008).

6. The Wells Fargo Loan was placed on the agenda of the Tribal Council’s annual
constitutional meeting of June 21, 2008, Ex. 3. However, no action was taken by the Tribal
‘Council on the Wells Fargb loan. Ex. 4.

T On June 23, 2008, the Apache Business Committee purported to pass a resolution
approving the Loan Agreement with Wells Fargo. Bx.5. The resolution was passed by two
members of the Business Committee — Alonzo Chalepah and Mary Rivera — and a third person
not on the Business Committee named Leonard Chalepah, Ex. 6. Therefore, only two of the
five members of the Business Committee as constituted on June 23, 2008 voted for the resolution
approving the loan agreement with Wells Fargo, although a quorum of three is required under the
Apache Constitution.

8. On August 11 and September 16, 2008, the BIA rejected contracts from the

Apache Tribe which were approved by a three member Business Commiltee consisting of
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Alonzo Chalepah, Mary Rivera, and Leonard Chalepah because Leonard Chalepah was not a
proper member of the Business Committee and therefore the resolutions were invalid. Ex, 7.

9. There is no resolution from the Apache Tribal Council granting the Business
Committec the authority to waive the Tribe’s sovereign immunity, The resolution which
purported fo approve the loan agreement with Wells Fargo (and the waiver of sovereign
immunity and arbitration provisions) states it was enacted under the anthority of Apache Tribal
Council Resolutions 73-1 and 78-7. Ex. 5. Resolution 73-1, passed on August 26, 1972,

provides:

WIIEREAS, The Apache Tribe mecting in a general council this 26™ day of
August, 1972, and

WHEREAS, It now has come to the attention of the tribe to delegate more
authority to the Apache Tribal Business Committee.

NOW THEREFORE BE IT RESOLVED: That the tribe does hereby go on
record to delegate its full and complete authority to the Business Committee to

- transact any and all business related to the tribe involving matters such as tribal
Jand, tribal budget and any other tribal matters relating to government programs
and the Bureau of Indian Affairs. FURTHER: That the Land Use Committee of
the Apache Tribe is hereby dissolved, since above authority is now delegated to
the business committee.

Ex. 8. Resolution 78-7, passed September 10, 1977, provides:

WHEREAS, The General Council of the Apache Tribe recognizes the need for
the Business Committee to have some authority, and nieeds this authority without
the necessity of calling a General Council to act on business for the Tribe.
According to Article V of the Apache Constitution of the Apache Tribe of
Oklahoma and,

WHEREAS, The Apache Tribe of Oklahoma does hereby go on record similar fo
Resolution 73-1 to delegate authority to transact business related to the Apache
Tribe of Oklahoma

NOW THEREFORE BE IT RESOLVED that this foregoing Resolution will go
on record for the Business Commitiee.
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Bx, 9. Neither of these resolutions grants the Apache Business Committee the authorify to enter
into a multi-million dollar loan transaction, and more importantly neither of these resplutions
grants the Business Committee the authority to waive the Tribe’s sovereign immunity.

10.  Wells Férgo and its counse! agreed that Resolutions 73-1 and 78-7 do not waive
sovereign immunity nor grant the Business Committee the. authority to waive sovereign
immunity, and General Council approval of the waiver of sovereign immunity was necessary.
Prior to entering into the Loan Agreement, on April 1, 2008, Wells Fargo attorney Sean

MecGinnis wrote:

One of the issues we briefly discussed was authority for the Business
Committee to enter into the Loan Documents and associated waiver of
sovereign immunity. As you know, this morning we received copies of
resolutions 73-1 (passed in 1973) and 78-7 (passed in 1978) of the General
Council of the Apache Tribe of Oklahoma. Our review of the resolutions
found that the resolutions lack specificity with regard to this loan transaction
and do not explicitly include the authority for the Business Committee to
waive sovereign immunity of the Tribe. Additionally, we note that the
authorizing language does not appear to be included in the 1987 Amendment
to the Tribe’s Constitution. In addition, these obviously predate the
enactment of IGRA and modern-day Indian gaming. After discussions with
Wells Fargo, our client strongly feels that approval by the General Council of
the Tribe is necessary for the approval of the Loan Documents and included
waiver of sovereign immunity.

Ex. 10,

11, Eventhe Loan Agreement acknowledges that the General Council would need to
take action. See Ex. 11 (Loan Agreement at Art. 4.2 (“The execution, delivery and performance
by the Borrower of the Loan Documents have been duly authorized by all necessary General

Council and other action ... . )).

B. Facts relating to the management contract issue,

12, The Apache Tribe engaged an expert witness, Kevin Washburn, to review the

Loan Documents and render an opinion on whether the Loan Documents constitute a
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management contract. Washburn is currently Dean of the University of New Mexico School of
Law, is a former General Counsel of the NIGC, and is a recognized expert on Indian gaming and
contracts. Washburn has testified before Congress on matters involving Indian gaming, and has
testified on several occasions in federal, state, and arbitral forums on Indian gaming matiers.
Ex. 14 (Washburn Aff,, {{1-3).

13, As Dean Washburn notes, the Wells Fargo/Apache Tribe Loan Agreement
provides Wells Fargo a security interest in the Tribe's casino’s future gross revenues, without
further limitations. Under the Loan and Financing Documents, Wells Fargo has taken a security
interest in “all Cash and Revenues™ of the gaming operation as collateral for the Wells Fargo
loan. The security interest provisions would allow Wells Fargo “to decidp how and when
operating expenses at the gaming operation are paid,” and thus the NIGC would deem the Loan
Agreement to be a management contract consistent with it.s prior opinions. 1d, (Washburn Aff.,
120).

14. In a January 23, 2009 letter from the NIGC to Faegre & Benson, the NIGC’s

General Counsel wrote:

From past opinions issued by this office, you are aware of our legal position that
an agreement conlaining a securify interest in a gaming facility’s future gross
revenues, without further limitation, authorizes managemeni of a gaming facility.
We take this position because in the event of default, a party with a security
interest in a gaming facility’s gross revenues has the authority to decide how and
when operating expenses at the gaming facility are paid, which is in itself a
management function.  Furthermore, a party (hat conirols gross revenue
potentially can control everything about the gaming facility by allocating or
~putting conditions on the payment of operating expenses. Therefore, agreements
with such a security interest constitute management contracts that are void unless
and until approved by the Chairman of the National Indian Gaming Commission

(NIGC).
Ex. 14 (Washburn Aft,, §19) (emphasis added), and Ex. B to Washburn Affidavit; Ex. 15.
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15. The NIGC’s counsel has also provided the industry a standard contract term
specifically designed for financing agreements that parties can use to create a “safe harbor” to
demonstrate clearly that the contract does not allow for the lender to engage in management. Jd.,
118. Dean Washburn notes that the safe harbor provision was specifically communicated to
Wells Fargo’s counsel, Faegre & Benson, in the letter from .the NIGC dated January 23, 2009,
Id., §18; Ex. B to Washburn Affidavit.

16. Dean Washburn concluded the Wells Fargo Loan Agreement is void because it is

an unapproved management contract:

Under the NIGC regulations, a loan that is found to constitute a gaming
management contract is void unless and until it is approved by the NIGC. Asa
result, the Wells Fargo loan to the Apache Tribe of Oklahoma is void under the
plain language of the NIGC's regulations, This opinion is consistent with the
clear guidance from the NIGC to Wells Fargo’s own counsel in the NIGC letter
quoted abave.

Jd, (Washburn Aff,, 923).

ARGUMENT AND AUTHORITIES

PROPOSITION 1. The Tribe did not validly waive ifs sovereign
immunity, and therefore neither the Arbitrator nor this Court has
jurisdiction over the Tribe.

A federally-recognized Indian tribe has sovereign immunity from suit, which is a matter _
of federal law and may not be diminished by the states. Kiowa Tribe of Oklahoma v.
Manufacturing Technologies, Inc., 523 U.S. 751, 756. “As a matter of federal law, an Indian
tribe is subject to suit only if Congress has auth(.)rized the suit or the tribe has waived its
immunity.” Id. at 754. The United States Supreme Court has made if clear that a tribe’s waiver
of sovereign immunity must be unequivocélly expressed, and “cannot be implied ... .” Santa

Clara Pueblo v. Martinez, 436 1U.S. 49, 58 (1978). .
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| Recently the Oklahoma Supreme Court reaffirmed these principles, and stated that
“la]bsent an effective waiver or consent, a state courl may not exercise jurisdiction‘ over a
recognized Indian tribe.” Dilliner v. Seneca-Cayuga Tribe, 2011 OK 61, 912. In order to
determine whether there is an effective waiver or consent, “[cJourts have looked at tribal law in
determining jurisdiction.” Id., 9 13.2

The Dilliner Court cited cases such as Sanderlin v. Seminole Tribe of Florida, 243 T.3d
1282 (11th Cir, 2001), to demonstrate that the court must look to tribal law to determine whether
an attempted waiver of sove-reign immunity is effective. Id., at §14. In Sanderlin, the Eleventh
Circnit rejected the theory that the tribe’s chief had actual and aﬁparent authority to waive
sovereign immunity because it would violate the tribe’s constitution. 243 F.3d at 1288. See also
World Touch Gaming, Inc. v. Massena Mgmt., LLC, 117 F.Supp.2d 271, 276 (N.D.N.Y. 2000)
(tribal executive’s signature did not waive sovereign imﬁunity when that right was reserved for
the tribal council); Danka Funding Co. v. Sky City Casino, 747 A.2d 837, 841-42, 844 (NJ .
1999) (same).

So this Court must look to Apache tribal law to determine whether there was an effective
waiver of sovereign immunity in the Loan Agreement. The Apa;zhe Constitution provides that
“[tThe supreme governing body of the Apache Tribe of Oklahoma shall be the tribal council,”
Ex. 1, Art. . The Apache Constitution further provides that the Business Committec “shall
have such powers as may be delegated to it by appropriate resolutions of the tribal council, and,
within such delegated authority, may transact business and otherwise speak or act on behalf of

the Tribe. ...” Ex. 1, Att. V. In Sanderlin, the Eleventh Circuit analyzed a similar provision in

2 Dilliner was decided on June 28,2011, and therefore the Arbitrator did not have the benefit
of Dilliner when he made his decision.
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the Seminole Tribe’s Constitution, and held that the provision required a waiver of sovereign
immunity by the Tribal Council to be valid:
No authorities contained in this Constitution may be delegated by the Seminole
Tribal Council to tribal officials, district councils, or associations to carry out any
function for which the Tribal Council assumes primary responsibility, except by
ordinance or resolution duly enacted by the Tribal Council in legal session, and

excepting also those specific requirements contained in the Bylaws of the
Seminole Tribe of Florida.

Sanderlin, 243 F.3d at 1286,

There is no resolution from the Apache Tribal Council autho}-izing the Apache Business
Commitiee lo .wm've the Tribe’s sovereign immunity, either in general or for this loan
fransaction.  (In fact, there is no evidence that the Tribal Council passed any. resolution~
permitting the loan transaction with Wells Fargo.j Absent a resolution from the Tribal Council
expressly authorizing the Business Committee to waive sovereign immunity, no waiver can be
effective because, as the Oklahoma Supreme Court has noted, “[wlaiver of sovereign immunity
cannot be implied but must be unequivo;:ally expressed.” Dilliner, at § 12 (citing Santa Clara
LPueblo, 436 U.S. at 58).

The Business Commitiee resolution approving the Wells Fargo Loan Agreement cited
two old Tribal Council resolutions—one from 1973 and one from 1978— as its authority to
approve the loan transaction and waiver of sovereign immunity. Those resolutions are attached
at Exhibits 8 and 9, and are quoted in the statement of facts, Neither of those resolutions
authorize the Business Committee to waive sovereign immunity (or even fo borrow money).

Reseolution 73-1 is a grant of authority specifically limited to business related to tribal
land, triBal budget, and other tribal matters relating to government programs and the Bureau
of Indian Affairs; nowhere is there any grant of authority for a multi-million dollar loan

transaction involving a pledge of casino revenues (nor could there be, as this resolution

10
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predated the Tribal-State Compact by over 30 years and the opening of the casino by 33
years). Moreover, and more importantly, there was no express grant of authority to the
Business Committee to waive sovereign immunity,

Resolution 78-7 is even more general and vague than Resolution No, 73-1, and certainly
is not any more expansive than Resolution 73-1, and therefore it, too, is insufficient to grant the
Business Committee the power to waive the Tribe’s sovereign immunity and enter into a
transaction like the $4.3 million Loan Agreement and Security Interest with Wells Fargo.
Moreover, Resolution 78-7 suffers from another constitutional infirmily — it shows on its face
that it was passed by a vote of 32 for and 0 against, and therefore it does not show that a
sufficient quorum was present for the resolution o be constitutionally valid. See Ex. | (Apache
Constitution, Art. XV (requiring 50 members of the Apache Tribal Council to constitute a
quorum to transact business at-any meeting)).

Even Wells Fargo cannot seriously contend that Resolution Nos: 73-1 and 78-7 constitute
* effective delegation of authority by the Tribal Council to the Business Committee to waive
sovereign immunity. Prior to entering into the loan agreement, on April 1, 2008, Wells Fargo
atforney Sean McGinnis wrote:

One of the issues we briefly discussed was authority for the Business Commitiee

to enter into the Loan Documents and associated waiver of sovereign immunity.

As you know, this morming we received copics of resolutions 73-1 (passed in

1973) and 78-7 (passed in 1978) of the General Council of the Apache Tribe of

Oklahoma. Our review of the resolutions found. that the Resolutions lack

specificity with regard to this loan transaction and do not explicitly include the

authority for the Business Committee to waive sovereign immunity of the Tribe.

Additionally, we note that the authorizing language does not appear to be

included in the 1987 Amendment to the Tribe’s Constitution. In addition, these

obviously predate the enaciment of [GRA and modem-day Indian gaming. After
discussions with, Wells Fargo, our client strongly feels that approval by the

General Council of the Tribe is necessary for the approval of the Loan Documents
and inctuded waiver of sovereign immunity.

11
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x. 10, Mr. McGinnis® position is consistent with tribal, state, and federal law. There was no
valid waiver of sovereign immunity in accordance with Apache tribal law. And without a valid
waiver of sovereign immunity this Court does not have jurisdiction over the Tribe, See Dilliner,
2011 OK 61 at §20.

Wells Fargo will, no doubt, argue that the presence of an érbitration clause in the Loan
Agreement results in a waiver of sovereign immunity, relying on C&L Enterprises, Inc. v.
Citizen Band Potawatomi Indian .Tribe of Oklahoma, 532 U.8. 411 (2001). But the presence of -
the arbitration clause is not the issue; there is an explicit waiver of sovereign immunity in the
Loan Agreement. Whether one looks at the waiver of sovereign immunity clause or the
arbitration clause, the issuc remains: did two members of the Apache Tribe's Business
Committee have the authority to waive sovereign immunity and consent to suit on behalf of the
- Tribe?  And on this issue C&L Enterprises does not help; the Supreme Court expressly
acknowledged that issue was not before it and did not address it. See C&L Enterprises, 532
U.8. at 423 n.6 (“[the Tribe alternatively urg;:s ‘afﬁrmance on the grounds that the contract is
void under 25 U.5.C. §81 and that the members of the Tribe who executed the contract lacked
the authority to do so on the Tribe’s behalf. These issues were not aired in the Oklahoma courts
and are not within the scope of the questions on which we granted review. We therefore decline
to address them.”). Moreover, if C&/, dictated such a result; then Mr. McGinnis and Wells
Fargkoould not have been so concerned about General Council approval in Mr. McGinnis® ¢-
mail attached as Exhibit 10; C&L was decided in 2001, and Mr, McGinnis’s e-mail and advice
was in 2008,

Other courts since C&L have addressed this issue, however, and. h;)ld that for the

arbitration clause fo constitute a waiver of sovereign immunity it, too, must be authorized in

12
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conformarice with tribal law. For instance; in Lobo Gaming Inc. v. Pit River Tribe of California,
2002 WL 922136 (Cal. App. 2002), the Court noted that in C&L
“[t]here was no intention that the form contract, which was proposed by the Tribe
itself, was not authorized, nor was there any suggestion or hint that whoever
approved and executed the agreement did so improperly.  Quite simply, the
dispositive question raised in this case, whether the power to contract includes the

power to waive immunity, was not at issue in C&L Enterprises, and the holding,
bears no relevanceto the case at hand.

Id. at *4. See also Hydrothermal Energy Corp. v. Fort Bidwell Indian Community Council, 170
Cal. App. 3d 489 (1985) (reversing the confirmation of an arbitration award against a Tribe
because the waiver of sovereign immunity by the Chairperson of the Tribal Council was not
| authorized by tribal law); World Touch Gaming, 117 F.Supp.‘Zd at 275-6; Danca Funding, T47
A2d at 841-2,

In Dilliner, the Oklahoma Supreﬁe Court relied in part on Memphis Biofuels, LLC v.
Chickasaw Nation Industries, Inc., 585 F.3d 917 (6" Cir. 2009).  There, Chicksaw Nation
Industries (a federally chartered tribal corporation) (“CNI”) entered into a contract with
Memphis Biofuels. CNI’s charter required that its Board of Directors must approve any waiver
- of sovercign immunity.  The contract had a provision expressly waiving any sovereign
immunity, .coupled with a “represenfation and warranty” that CNI's waiver was valid,
enforceable, and effective. While Memphis Biofuels and CNI signed the con‘tréct, the Board of
Directors of CNI did not waive sovereign imnﬁmity. CNI repudiated the agreement and
Memphis Biofuels filed a demand for arbitration under the arbitration clause of the parties’
contract. The Sixth Circuit looked to CNI’S corporate charter, which controlled the way that
sovereign immunity could be waived, and held that CNI did not expressly waive tribal sovereign
immunity, Because tribal law required approval of the Board of Directors to waive sovereign

immunity, and board approval was never obtained, CNI’s sovereign immunity remained intact

13
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despite provisions in the contract waiving sovereign immunity and providing for arbitration, 585

F.3d at 922. See also Dilliner, at {15, 16,

Similarly, here only the Ap?xche Tribal Council can waive sovereign immunity on behalf
of the Tribe. And as the cases hold, this is so whether the waiver was in the form of an explicit
waiver éf sovereign immunity or through an arbitration or choice of law clause. So Dilliner
controls, énd without a waiver of sovereign immunity or consent to suit by ﬁle Apache Tribal
Council, which, under Apache law, is required to waive sovereign immunity or consent to suit
for such waiver or consent to be effective, this Court lacks subject matter jurisdiction over the
Tribe.

The arbitration award should be vacated,. and this suit dismissed.

PROPOSITIONII. The Loan Agreement was an uwnapproved
management contract under the Indian Gaming Regulatory Act, and
unapproved management contracts are void-ah fnifio and unenforceable.

A. The Indian Gaming Regulatory Act,
In 1988 Congress enacted the Indian Gaming Regulatory Act, 25 U.S.C. §2701 et. seq.

(IGRA). Congress’s stated purpose in enacting [GRA was threefold:

(1) to provide a statutory basis for the operation of gaming by Indian tribes as a
means of promoting tribal economic development, self sufficiency, and strong
tribal governments;

(?) to provide a statutory basis for the regulation of gaming by an Indian tribe
adequate to shield it from organized crime and other corrupting influences, to
ensure that the Indian tribe is the primary beneficiary of the gaming operating,
and to ensure that gaming is conducted fairly and honestly by both the
operator and players; and

(3) to declare that the establishment of independent regulatory authority for
gaming on Indian lands, the establishment of federal standards for gaming on
Indian lands, and the establishment of a National Indian Gaming Commission
are necessary {o meet congressional concerns regarding gaming and to protect
such gaming as a means of generating tribal revenue.

25U.8.C. §2702.

14
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To this end, IGRA established the National Indian Gaming Commission (NIGC) headed
by a Chairman. 25 U.S.C. §2704. Among other things, the NIGC is responsible for overseeing
 contracts betwe-,en Indian‘tribcs and non-tribal entities for the management of tribal gaming
operations; while Indian tribes may enter into confracts for the management of these gaming
operations, they may do so only with the approval of the NIGC Chaitman. 25 U.S.C.
§2711(a)(1). The approval process requires that all management contractors submit detailed
beickground information to the NIGC before approval, /d.; 25 C.F.R. §531.3.

B. Under IGRA, unapproved management contracts are void and
unenforceable,

Withont NIGC approval a management contract is void. 25 C.F.R. §533.7; see First
American Kickapoo Operations, L.LC. v. Multimedia Games, 412 F.3d 1166, 1168 (10th Cir.
2005) ("Lacking the formality of NIGC approval, an agreement to manage does not become a
‘ contract; it is void.”); Catskill Dev., LLC v. Park Place Enter. Corp., 547 F.3d 115, 128 (2d éir.
2008) (“no part” of contract that is void under IGRA may be enforced or relied on) (quoting 4. K.
Mgmt. Co. v. San Manuel Board of Mission Indians, 789 £.2d 785, 789 (9th Cir. 1986)); Wells
Fargo Bank v. Lake of the Torches Econ. Dev. Corp., 677 ¥.Supp. 2d 1056, 1059 (W.D. Wis.
2010) (holding a trust indenfure was a management contract and void). See also Kevin K.
Washburn, The Mechanics of Indian Gaming Management Contract Approval, 8 Gamiﬁg L. Rev.
333, 334 (2004) Article™).

C. What contracts are management contracts?

Regulations promulgated under IGRA define a management contract as “any contract,
subcontract, or collateral agreement between an Indian tribe and a contractor. . . if such contract
or agreemeht provides for the management of all or part of a gaming operation.” 25 C.F.R.
§502.15. While manaéement is not defined in IGRA or the regulations, the regulations define a

management official as any person “who has authority . . . [tJo set up working policy for the

v
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gaming operation.-" 25 C.ER. §502.19. 'The NIGC has further explained that “[m]anagement
encompasses many activities (e.g., planning, organizing, directing, coordinating, and
controlling),” and that “the perfonnﬁncc of any one of such activities with respect to ali or part of
a gaming operation constitutes management for the purpose of determining whether any contract
or agreement for the performance of such activities is a management contract that requires
approval.” NIGC Bulletin No. 94-5 (appended at Ex. 13).

Moreover, to opetate a casino a tribe must have in place a tribal gaming ordinance
approved by IGRA. IGRA provides that a tribalv gaming ordinance may be approved only if “the
Indian tribe will have the sole proprietary interest and responsibility for the conduct of any
gaming activity.” 25 U.S.C. §2710(b)(2)(A). The NIGC also requires that all tribal gaming
ordinances include a provision that the Indian tribe will have sole proprietary interest and
responsibility for the conduct of the gaming activity. 25 C.F.R. §522.4(b)(1).

A management contract will also be found where a series of agreements, taken
collectively and.individually, give unapproved third parties the authority set up working policy
for .a casino’s gaming operation, See, e.g., United States ex rel Bernard v. Casino Magic Corp.,
293 ¥.3d 419, 424-25 (8th Cir. 2002) (series of agreements that gave the contractor “a percentage
ownership interest in the tribe’; indebtedness” and “mandated the tribe’s compliance” with the
contractor’s recommendations is a management contract); Machal, Inc. v. Jena Band of Choctaw
Indians, 387 E.Supp. 2d 659, 667-70 (W.D. La. 2005) (finding a scrics of agreements to be
management contracts). See also Washbum Affidavit, Ex. 11, at§14.

Even the opporfunily to manage a iribe’s casino can invalidate an agreement because
contingent management is still management. For example, the Tenth Circuit in First. Am.

Kickapoo rejected the argument “that a contract is only a management contract if it confers rights
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rather than opportunities to manage” as a misstatement of the law. 412 F.3d at 1175, See aiso
Wells Far;go v. Lake of the Torches, 677 E.Supp. 2d at 1060-1 (finding management “Je]ven
though many of the provisions are contingent”).

D, The Wells Fargo/Apache Tribe Loan Agreement is a
management confract.

The Loan Documents provide Wells Fargo a security inferest in the Silver Buffalo
Casino’s future gross revenues, without fhrthér limitation, which the NIGC has determined
authorizes management of the gaming facility.

Articlc‘2.2 of the Loan Agreement provides that the loans “shall be secured by the Liens
created by the Collateral Documents.” “Collateral Documents” are defined to include the
Security Agreement. Section 2 of the Security Agreement grants Wells Fargo a security interest
in, among other thiﬁgs, “all Cash and Revenues.” “Revenues” is defined in the Security

Agreement as follows:

“Revenues” means earnings, income, revenues and the rights to reccive the
foregoing, whether in the form of cash, deposit accounts, investments or assets,
and the proceeds thereof including, without limitation, all receipts and rights to
payment arising from the operation of the Enterprise, including receipts and rights
to payment arising from gaming, lodging and food, beverage and other

- concessions, from the lease or sublease of space, and from any other activities
carried on within the Enterprise,

Thus, the definition of “Revenues” is all encompassing, and includes a security interest in the
Silver Buftalo Casine’s future gross revenues, |

Further, the Loan Agreement provides fqr the establishment of a depository accouﬁt with
Wells Fargo. Ex. 11, Art. 5.19, The depository account provision provides;

On a daily basis Borrower shall deposit all revenues of the Enterprise (subject to
daily cash on hand requirement determined by Lender and Borrower and more
fully discussed in the Depository Agreement) info the Depository Account. All
amounis on deposit in the Depository Account shall be subject to the Depository
Agreement. The Depository Agreement shail provide that all amounts on deposit
“  in the Depository Account (other than a reserve of one month’s interest on loans)

17
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“shall be disbursed by an escrow agent satisfactory to the Lender on a monthly
basis in a manner to be determined by Lender and Borrower. Amounts deposited
into the Depository Account shall be used to establish reserves and then shall be
disbursed on a monthly basis in the following priorities: (1) fees, costs and
expenses of the depository account escrow agent; (2) Borrower’s Casino
operating costs, including expenses of the fribal gaming commission (but
excluding any firibal distributions or expenses related to any other tribal
operations) (or in the Event of Default, those operating expenses approved by
Lender), (3) principal and interest of the loan due to Lender; (4) the remainder to
Borrower’s Enterprise Operating Accounts, provided that in an Event of Default,
disbursements to Borrower’s Enterprise Operating Accounts shall be in an amount
determined by Lender.

(Emphasis added.) Thus, all casino revenues (other than the vault cash required to be kept on
hand for gaming purposes, as determined by Wells Fargo)} was required to be placed under the
control of Wells Fargo and subject {o the terms of the Loan Documents, Significantly, the Loan
Agreement expressly provided that revenues necessary for the casino’s operating costs were
placed under tﬁe control of Wells Fargo, and upon an Event of Default only “those operating
expenses approved by [Wells Fargo]” would be disbursed by Wells Fargo,

In a January 23, 2009 letter from the NIGC to Kent Richey of Wells Fargo’s law firm,
Faegre & Benson, the NIGC confirmed that a tribe’s pledge of gross revenues from gaming
operations in a loan agrecment, without further limitation, results in the loan agreecment
being a management contract. The NIGC’s General Counsel wrote:-

T'rom past opinions issued by this office, you are aware of our legal position that
an agreement containing a security inferest in a gaming facility’s future gross
revenues, without further limitafion, authorizes management of a gaming
Jacility, We take this position because in the event of default, a party with a
security interest in a gaming facility’s gross revenues has the authority to decide
how and when operating expenses at the gaming facility are paid, which is in
itself a management function. Furthermore, a party that controls gross revenue
potentially can control everything about the gaming facility by allocating or
putting conditions on the payment of operating expenses. Therefore, agreements
with such a securify inferest constitule management contracts that are void
unless and until approved by the Chairman of the National Indian Gaming
Commission (NIGC).

18
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Ex. 15 (January 23, 2009 letter from Penny J. Coleman, Acting General Counsel, NIGC to Kent
E. Richey, Faegre & Bensen) (emphasis added).

After reciting the language in the NIGC’s Januvary 23, 2009 letter that a security inferest
in a gaming facility’s futuze gross revenues, without firther limitation, authorizes management
of a gaming facility, Dean Kevin Washburn states in his Affidavit,

The Wells Fargo loan to the Apache Tribe of Oklahoma contains just such an

offending term. It provides Wells Fargo a security interest in the gaming

operation’s future gross revenues. Under the loan and financing documents, Wells

Fargo has taken a sectiity interest in “all Cash and Revenues” of the gaming

operation as collateral for the Wells Fargo loan. Thus, it is my opinion that the
Wells Fargo loan would be deemed by the NIGC to be a management contract.

Ex. 14 (Washburn Aff., y18).

Dea;1 ‘Washburn notes that in the January 23, 2009 NIGC letter to Faegre & Benson, the
NIGC provided some Iangpagc that parties could use in financing agreements to create a “safe
harbor”. That language is set forth in boAth Dean Washburn’s Affidavit and in the June 23, 2009
letter. See Ex. 14 (Washbum Aff, §18, n.11); Ex. 15. As Dean Washburn notes, the Loan
Agreerent in this case does not contain the “safe harbor” provision, and therefore it remaing a
management contract.

Because the loan documents grant Wells Fargo a security interest in tﬁe Silver Buffalo
Casino’s future gross revenues, without further limitation; because Wells Fargo expressly
1'eselrved to itself the ability to determine the operating expenses of the Casino in the event of an
Event of Default; and because the NIGC has already held that such provisions in lending
trans:actions constitute management contracts, the Court should find as @ maiter of law that the
Loan Documents constitute a management confract. Exercising de novo review under 12 Okla,

Stat. §1874 and Oklahoma Oncology, 2007 OK 12, the Cowrt should hold that the Loan

Agreement is void and unenforceable,
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E. Because the Loan Agreement is void, this Tribunal lacks
jurisdiction over the Apache Tribe. '

Because the Loan Agreement is void, the provisions waiving sovereign immunity and
providing for arbitration of all disputes, even if they were valid under Apéche tribal law, are also -
void.

To be eﬂ:‘cctive, a contractval wajver of imn.lunity must be part of an enforceable, -valid
agreement, See Mo. River Serv., Inc. v. Omaha Tribe of Neb., 267 F.3d 848, 854 (8th Cir, 2001)
(Iimitiné waiver to language of approved management contracts). Because the Loan Agreement
is void, its purported waiver of immunity cannot be enforced. See 4. K. Men’t Co., 789 F.2d at
789 (“[T]he waiver of sovereign immunity is clearly part of the Agreement, and is not operable
except as part of that Agreement. Since the entire contract is inoperable without BIA approval,
the waiver is inoperable and, therefore, the tribe remains immune from suit.”); Lake of the
Torches, 677 F.Supp. 2d at 1061. |

Because “sovereign immunity is an immunity from trial and the attendant burdens of

. litigation, and not just a defense to liability on the merits[,}” Enahoro v, Abubakar, 408 F.3d 877,
880 (7th Cir. 2005) (quotation omitted), the iﬁvalidity of the waiver leaves the Court without
jurisdiction over the Apache Tribe. As the Court held in Lake of Torches, “[t]he Court’s finding
that the Trust Indenturle.is an unapproved management contract déstroys the Court’s juriédiction
over the defendant.” I at 1061,

CONCLUSION -

Neither the arbitrator nor this Court has subject matter jurisdiction over the Apache Tribe,
as there is no valid waiver of the Tribe's sovereign immunity, Therefore, the arbitration award
must be vacated and this action dismissed.

Further, even if there were a valid waiver of sovereign immunity, this Court exercising de

novo teview should hold as a matter of law that there was no valid agreement to arbitrate, The
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loan agreement is an unapproved management contract, unapproved management contracts are

-void and unenforceable, and therefore all provisions of the loan agreement are void and
unenforceable, including the provisions waiving sovereign immunity and compelling arbifration
of disputes.

DOERNER, SAUNDERS, DANIEL
& ANDERSON, LL.P.

By:/y «ﬁJW Aw

Jon Ef Brightmire, OBA Nof11623
_ Bryan J. Nowlin, OBA No. 21310
Two West Second Street, Suite 700
Tulsa, Oklahoma 74103
Telephone (918) 582-1211
Facsimile (918) 591-5360
ibrighimire{@dsda.com
bnowlin@dsda.com

Attorneys for Defendant, the Apache Tribe
of Oklahoma
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on August 22, 2011, a true and correct copy of the .
above and foregoing instrument was mailed, with proper postage thereon, to:

Pat Ryan

Paula Jantzen

Ryan Whaley Coldiron

900 Robinson Renaissance
119 North Robinson Avenue
Oklahomg City, OK 73102

Jerome Miranowksi
Michael Kranss

2200 Wells Fargo Center
Minneapolis, MIN 55402

() Roihie

Jon B, Brightmire
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~ INTRODUCTION
This Court is the fourth sitting or retired judge since 'May to i)i'éside over Weils Fargo’s
effc;rts to obtain, and now enforce, its Arbitration Award against the Apache Tribe of Oklahoma
(the *“Tribe”). Wells Fargo commenced this action to confirm the Award on May 24, 2011, the
day after it was issued by Judge Brott, Since then, the Tribe has spared nothing én its bid to
frustrate enforcement. Among other things, the Tribe:
° Purported to vacate the Award itself in its own “Tribal Forum®; -

® Moved to stay the hearing date on Wells Fargo’s motion to confirm the
Award and then procured from Judge Owens a three-week continuance;

® Acted to recuse Judge Owens after he announced his intent to confirm the
Award; and

° After all this, waited until the last day possible to move fo vacate the
Award. ‘

Wells Fargo has been in continuous litigation with the Tribe sincé the current leadership
assum;ad control in the summer of 2010, In that time, Wells Fargo has not received any payment
from the Tribe on obiigations due and owing. The Tribe’s instant motion fo vacate rehashes the
arguinents it m%_ldp before Judge Brett this spring and Judge Owens this summer. The Tvibo may
not relitigate in this Court disputes that it submiited to arbitration, and that Judge Brett decided
after a full hearing. Judge Brett's legal and factual conclusions are not subject to review, and the
Award should bs upheld because he acted within the scope of his authority, Regaraless, ;10£[1ing
the Tyibe says now provides a basis to d;cpaﬂ: from Judge Brett’s determinations, The motion to
vacate should be denied, the Award confirmed, and this action brought to a close.

STATEMENT OF FACTS
In 2008, through its Business Committes, the Apache Tribe of Oklahoma (the “Ttibe”)

bortowed $4.35 million from Wells Fargo. Then, in June 2010, a new vegime, led by Chalrman
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Louis Maynahonah, displaced its political opponents, The new leadership promptly repudiated
the loan, forced the Tribe into payment default, and sued Wells Fargo m federal couit.'

Wells Fargo demanded that all disputes be submitted to biﬁding arb_itration pursuant to
the Loan Agreement. The Tribe pfoposed the Honorable Thomas R. Brett (vet.) as arbitrator, and
Wells Fargo a.greed. Judge Brett denied the parties” competing motions to dismiss and ordered
the patties to engage in full discovery. Among other things, Wells Fargo and the Tribe
exchanged th.(_)usands of pages of documents, received documents fiom multiple third parties,
exchanged affidavits or repoxts for five experts, and deposed eight witnesses.

Judge Brett presided over a heaving in Oklahoma City during the \ycék of May 9 to 13,
2011, The parties’ pre-heating submissions included preliminary proposed findings of fact and
conclusions of law, extensive exhibit lists, and pre-hearing briefing. At the hearing, the parties
made opening and closiﬂg statements, introduced nearlyl 450 exhibits, and put on fifteen
witnesses, including four experts. A quorum of the Business Committee attended each day as
client representatives, in continuous consultation with the Business Committee’s counsel, Two
members, inclurding Chairman Maynahonah, testified on behalf of the Tribe. After the heating,
the patties submitted final proposed findings of fact and conclusions of law.

On May 23, Judge Brett issued his Awavd in favor of Wells Fargo. (Ex, D.) Judge Brett
held that the Tribe had waived it sovereign immunity, that the Loan Agreement was valid and

enforceable, and that the Tribe was in material breach and default of its payment obligations.

! For a detailed factual background, Wells Fargo respectfuily refers the Court to Judge Bret’s
factual findings in the Award. (See Ex. D. at 1-11.) An additional copy of the Award is attached
hereto. Unless specified otherwise, capitalized terms have the same meaning as in Wells Fargo’s
prior briefing. Also unless specified otherwise, leftered exhibits refer to Wells Fargo’s exhibits
~in comecction with its motion to confitm the Awaid and the Tribe’s instant motion to vacate
(“Mot,”), and numbeted exhibifs refer to the Tiibe’s exhibits in connection with the instant
motion. An index of Wells Fargo’s exhibits accompanies this brief,

2
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Judge Brett awarded Wells Fargo all oiztstanding principal, inferest at the def‘aﬁlt rate fhrough
May 16, 2011, and administeative fees, for a total monetary award of $2,751,160.20. Judge Brett
also held that Wells Fargo is entitled to release of $47,445.10 interpleaded in the District Cout
-of Caddo County as credit on the award. Finally, Judge Brett held that the Tiibe was not entitled
to recovery on any of its counterclaims, inciuding its claim for $34.5 million, plns post—judgrneﬁt
interest aud fees, under the Bank Holding Company Act.
On May 24, Wells Fargo filed in this Court its petition angl ﬁ*xotion fo confitm the Awaxd.
The action was originaily assigned to Judge Owens. More than three months later, Wells
Fargo’s petition and motion remain pending, and Wells Férgo has not recovered any damages
against the Tribe. The Tribe has done all it can to avoid the consequences of the arbilration to
which it agreed and indefinifely delay payment on its 1011gstandin‘é obligations to Wells Fargo,
_F:‘Pst‘, inearly J une, the Tribe filed a motion in front o_f itself to vacate the Award, and set
a hearing date for its own motion. The motion was to be heard by the Tribe’s Business
Comtnittee, which consists of the'same people who caused the Tribe to breach its contracﬁ with
Wells Fargo, who have dirccted the Tribe’s litigation against Wells Fargo, and who actively
_ participated in the arbitration before Judge Breit, In response, on June 10 Wells Fargo moved in
federal court to enjoin the Tribe froaﬁ issuing an order purporting to vacate the Award. Aftex
allowing for opposition briefing by the Tribe, Judge DcGiusﬁ set the heating on Wells Fargo’s
| motion for a TRO for June 14, which was the day before the scheduled proceeding in front of the
Tribe’s Business Comunitiee. - On the eve of the TRO heating, however, the Business Committee
secretly went ahead and iss.ued its “Final Order” supposedly vacating the Award—ihereby

denying Wells Fargo the opportunity to appear, The Tribe disclosed the “Final Order” once the
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TRO hearing was underway—before Judge DeGiustt could sven consider Wells Fargo’s request
for imm.ediate injunctive relief?

Second, the Tribe then sought to delay the hear‘ing before Judge Owens on Wells Fargo’s
Avgust 5 motiqn to confixm, at which time Judge Owens was expected to rule. In late June, the
Tribe again bad atterapted to decide for itself issues it had agieed to arbitrate, this tin'le in
connection with an equipment leasc (“Lease”) that is related to the Loan Agreemcnﬁ
Specifically, the Tribe’s Business Commiitee pelitioned its Gamihg Commission fo force Wells
Fargo to disgorge monies the Tﬂbe had paid in conn_ection with the Lease, But, just as it did in
the loan agteement underlying the Award, the Tribe agreed in the Lease to submit all disputes to
arbitration. Wells Fargo moved again in federal comt to enjo:in the Tribe’s Gaming Commission
from wrongfully exercising jurisdiction. This time, fortunately, the Tribe’s own forum did not
unilaterally act before thé hearing, and Judge DeGiusti granted Wells Fargo’s motion for a
temp,orary restraining ovder on Jl.ll}’ 22,2011, and scheduled a preliminary injunction hearing for
the afternoon of August S. (See Ex. I (order granting motion for TRQ).)

On Juty 27, the Tribe's counsel requested that Wells Fargo agree fo continue the August
5 hearing before Judge Owens, o_iting the federal preliminary injunction hearing scheduled for
later that day, The Tribe rejected Wells Fargo’s offer to stipulate to postponemcnt of the federal
heating, and instead moved Judge Owens to continue the hearing on confirmation of the Award.

Third, after Tudge Owens did not continue the hearing, the Tribe sought further delay to
avoid an adverse &cision. On August 5, Judge Owens anﬁounced his intent to grant Wells

Fargo’s motion to confirm the Award. But the Tribe wangled a three-week reprieve by obtaining

? por additiona! detail, see Wells Fargo’s Bxhibit G (July 5, 2011 amended complaint in federal
court); Exhibit H (transeript of June 14, 2011 proceedings before Judge DeGiusti); and Exhibit |
(Tane 10, 2011 declaration of Felis M. Gallues). .
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leave fo file a surreply purportedly to respond to certain exhibits included in Wells Fargo’s
reply, Judge Owens set a new hearing for August 26 1o announce his decision. (Bx. K (August
5, 2011 franscript ;)f appearance beforé Judge Owens).)
| Fourth, on August 10, the Tribe informed Judge Owens of its infent to ;isk him to recuse

himself from this action, and did so on August 26, The Tribe complained that Judge Owens had
commented favorably on Judge Brett’s chatacter and integrity. (See Ex. K. for Judge szens’
exact comments.) Judge Owens voluntarily recused himself in order to prevent further potential
delay in resolution of Wells Fargo’s motion to confirm under the provisions of Rule 15, Rules
for District Courts of Oklahoma,

Moxe thatt a year has passed since the Tribe stopped paying on its loan and ensnared
Wells Fargo in fitigation. The time has come to bring this action to a close, an‘d' enable Wells
Fargo to enforce.Jud ge Brett’s Award,

ARGUMENT

The Tribe’s motion to vacate is defendant’s latest delay tactic. The Tribe waited to file
unil the last day permitted by statute. Nothing prevented the Tribe fiom moving to vacate at any
time—and particularly when the Tribe filed its opposition to confirmation of the Awatrd, The
instant motion simply repeats positions that the Tribe fook before Judge Brett and again before
_Jucllge Owens. ‘ | |

“Only in limited circumstances may a motion to vacate . . . be granted,” Wilbanks Secs.,
Ine. v. MeFarland, 2010 OX. CIV APP 17, ¥ 8, 231 P.3d 714, In ifs mo.tion, the Tribe invokes
only one statutory ground for vacating Judge Brett’s Award—the lack of an agreement o
arbitrate. 12 Okla. Stat. § 1874(5). The Tribe assoris that there was no agreement fo arbilrate,

both because: (1) the Tribe did not walve its sovereign immunity as required to submit disputes
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to avbitration; and (2) the entive Loan Agreement, including the arbitration clause, is void as an
unapproved management contract,

Judge Brett considered, and rejected, each of these arguments in issuing the Award. (Ex.
1> at pp. 8-10, 17-18 (sovereigh immunity), and pp. 15-16 (management contract).) The Tribe’s
motion to vacate should be denied because Judge Brett’s decision is entitled to deference, and, in
any event, the ‘Tribe offers ne reason fo diverge from Judge Brei’s findings. |

L. The Motion to Vacate Should Be Denied Becanse Judge Brett Did Not Exceed His
Authority Under The Loan Agreement, ‘ '

In moving fo vacate, the Tribe seeks to relitigate disputes that it submitted to Judge Brett
for decision, and that Judge Brett resolved against the Tribe. Because the patties committed to
Judge Brett the threshold question of atbitrability, his factual and legal findings are entitled to
deference and are not subject fo review. Judge Breit acted within the scope of his authority in
concluding that the Tribe watved its sovereign immunity with respect to the Loan Agreement and
that the agreement was valid, enforceable, and not void as a management contract: The motion
to vacate should therefore be denied.

A, Judicial Re;.’ie“; of Questions Committed to Avbitration Is Strdetly Limited.

“The fundamental purpose of ~arbitration is to preclude court intervention into the mexits
of disputes when arbitration has been provided for contractually.” Voss v, City of Oklahoma,
1980 OK 148, 618 P.2d 925., 927, Accordingly, when the parties clearly and unmistakably agree
to submit the threshold question of arbitrability to the arbitrator, judicial review of this question

is strictly limited. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 043-45 (1993) (cited
By the Tribe in its July 5, 2011, opposition fo Wells Fargo’s motion to confiym),
“Generally, the cowmts wilt decide questions of 'arbitrabiii.ty unless there is clear and

unmistakable evidence that the parties agreed to arbitrate arbitrability.” Oklahoma Oncology &
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Hematology P.C. v. US Oncology, Inc., 2007 OK 12, { 34, 160 i’.3d 936 {citing Id. at 944-45)
(emphasis added). Where arbitrability has been submitted to the arbitrator, “the cowrt’s standard
for reviewing tl‘}e arbitrator’s decision about that matter should not diffel" from the standard
courts appiy when they review any other matter the parties have agreed to arbitrate.” First
Options, 514 U.S, at 943,

When the parties have submitted a di,spute to arbitration, Oklahoma courts give deference
to the arbitrator’s decision and *““will not review the factual or legal findings of the arbitrator nox

consider the merits of the award,” City College, Ino. v. Moore Sorrento, LLC, 2010 OK CIV _

APP 127, 429, 246 P.3d 726 (quotfng City of Yukon v, Int’l Ass’n of Firefighters, Local 2053,
1990 OK 48, 1 8, 792 P.2d 1176). Judicial review is limited to ensuting that the arbitrator did
not exceed his authority under the agreement. Sooner Builders & Invs., Inc. v. Nolan Hae‘c‘her
Constr, Servs., L.L.C., 2007 OK 50 ¥ 13, 164 P.3d 1063 (“where the arbitrator’s award is within
the submission and the authority established by the atbitration agreement, the courts will enforce
the award”); City College at ¥ 29 (refusing to révieﬁ attack on merits and affirming denial of
motion to vacate where decision did not exceed arbitrators” authority under agreement), -

B. The P.a.rties Committed to Judge Brett Till‘BSllO]a Questions of Avbitrability.

In this-case, the parties agreed that Judge Brett would decide threshold questions of .
arbitrabilitj, including his own jurisdiction and any dispute as to the existence or validity of the
Loan Agreement. Section 11.24(a) of the Loan Agreement (Ex, B} comwits to binding
atbitration any dispute “arising under or in connection with, or in any way perfaining to any of
the Loan Documents.” Section 11.24(b) provides that the arbitration shall be qon&ucted in
accordance with the AAA Commercial Arbifration Rules (“AAA Rules”; Ex. B). Under these

riles, the arbitrator has the power “to sule on his or her own jurisdiction, including any
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objeétions with respect to the existence, scope or validity of the arbitration agreement” and “to
determine the existefnce or validity of a contract of which an atbifration clause forms a part.” .
(Bx. B at R-7(a)~(b).) State statute likewise provides that “[a]n arbitrator shall decide ... whether
a contract containing a valid agreement to arbitrate is e'nforceable,”‘ 12 Okla. Stat, § 1857(c).
““When, as here, the patties agree to a broad arbitration clause and explicitly incorporate
sules that empower an arbittator to decide issues of arbitrability, the incorpotation serves as clear
and unmistakable evidence of the parties® intent to delegate such fssues to an atbitrator.” Saxa,
Ine. v. DFD Architecture, Inc., 312 8.W.3d 224, 229-30 (Tex. App.-Dallas 2010} (interpreting
materially identical arbitration clause) (citing cases); see also Insumnlce Newsnet.com, Inc. v
Pardine, ZQii WL 3423081 (M.D. Pa. Aug. 4, 2011) (“the prevailing rule across jurisdictions is
that incoxporation byi'eference of rules granting the atbitrator the éuthority to decide questions of
arbitrability—especially the [AAA] rules—is clear and uninistakable evidence that the parties

agreed to submit arbitrability questions to the atbitrators”).>

3 In Oklahoma Oncology, in contrast, arbitrability was for the court decide because the relevant
contract, the Management Services Agreement (“MSA”) simply incorporated by reference the
arbitration clause of another contract, the Purchase Agreement. 2007 OK 12 at § 34, The court
held that the Purchase Agreement’s arbitration clause by its terns applied only to disputes
“arising out of the Purchase Agreement,” and did not provide for the arbiiration of controversies
in that case, which related only to the MSA, I In dicta, the court also stated that the Purchase
Agrecment’s cumulative remedies provision suggesied that an arbifrator would not have
exclusive authority to Interpret the contract, Jd. The court never addressed or considered the
impact of incorporating the AAA Rules, however. As set forth above, couts nationwide have
held overwhelmingly that incorporating the-AAA Rules is clear and wnmnistakable evidence of
the parties® intent to commit threshold questions of arbitrability to the arbitrator. See also dwuah
v. Coverall North America, Inc.,-554 F.3d 7, 11 (Ist Civ. 2009); Confec Corp, v. Remote
Solution, Co., 398 ¥.3d 205, 208 (2d Cir, 2008); Terminix Int'l v. Palmer Ranch, 432 F.3d 1327,
1332-33 (11th Cix. 2005); Qualcomm, Ine, v, Nokia Corp., 466 F.3d 1366, 1373 (Fed. Cir. 2006);
Yellow Cub Affiliation, Inc. v. New Hampshire fns. Co., 2011 WL 307617, at *4-%5 (N.D. il
Jan, 28, 2011Y; Citifinancial, Inc. v. Newfon, 359 F. Supp. 2d 545, 551-52 (S.D. Miss. 2005);
Bishop v. Gosiger, 692 F. Supp. 2d 762, 769-70 (E.D. Mich. 2010); Madrigal v. New Cingular
Wireless Services, Inc., 2007 WL 2513478, at *5-*6 (B.D. Cal. Aug. 17 2009); Pikes Peak
Nephrology Assocs. v. Total Renal Care, Inc, 2010 WL 1348326, at *7 (D. Colo. Mar, 30,
2010); Grynberg v. BP PLC, 585 F. Supp, 2d 50 (D.D.C. 2008); Citifinancial Corp. LLC .
Peoples, 973 So. 2d 332, 339-40 (Ala. 2007); Dream Theater, Ine. v. Dreant Thealer et al., 124
Cal, App. 4th 547, 557 (Cal. Ct. App, 2004); James & Juckson, LLC v. Willie Gary, LLC, 906
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C. Judge Brett Did Not Exce'ed. His Authority Under The Loan Agreement.

The Award may not be vacated just because the Tiibe disagrees with Judge Breft’s
rulings on issues that the Tribe cominitted to arbitration. The parties intended for Judge Brett fo
rule on his jurisdiction and the validity and existence of the agreement to arbitrate, and therefore |
his factual an.d legal findings are not subject to review. See First Options, 514 U.S. at 943; City
of Midwest City v. Ja;'z'e?l, 2001 OK _(i‘IV APP 125, Y 9, 33 P.3d 962 (stating that once it is
deternined that the parties submitted arbitrability to thé arbitrator, “the court’s role becomes
‘strictly limited® to determining whether the arbitrator exceeded his authority™) (quofing City of
Yukon, 1990 OK 48 at | 8); Kennecot Utah Copper Corp, v. Becker, 186 F.3d 1261, 1268 (10th
Cir. 1999) (accepting without review arbitrator’s factual findings bearing on jurisdictional issue
of timeliness where parties submitted question of arbitrability to avbitrators),

This Coutt may consider only whether Judge Brett’s decision drew its essence from the
Loan Agreement and thus did nof exceed his authority, Cify éo!lege, 2010 OK CIV APP 127 at
129, *“IAls long as the arbitrator is even arguably construing or applying the contract and 'acting ‘
within the scope of his authority,” this Court has no power to veverse his decision, even if we
were convinced the decision was error,” Cify of Yukon, 1990 OK 48 at § 17 (citation omitted).
By incorpm'atingrthe AAA Rules, the Loan Agreement authorized Judge Brett to determine his
jurisdiction and the existence and validify of the agreement to arbitratg. In determining that the
Tribe wai‘;red its sovereign immunity with respect to the Loan Agreel_nen%, he interpreted and
applied the agréemen’c and related authorizing resolutions under tribaf law, (Ex. D at pp. 8-10, .

17-18.) Judge Brett similarly interpreted and applied the Loan Documents and applicable law jn

A.2d 76, 78-80 (Del, 2006); Ahluwalia v. QFA Royalties, LLC, 226 P.3d 1093, 1098-99 (Colo.
Ct, App. 2009); Life Receivables Trust v. Goshawk Syndieate 102 at Lloyd’s, 66 AD.3d 495,
. 497-98 (N.Y. App. Div. 2009); Brake Masters Systems, Inc. v. Gabbay, 78 P.3d 1081, 1087-88
(Ariz. Ct. App. 2003).
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determining that they ave not void asAan unapproved manégément confract. ({d. at 15-16.) '

At a minimum, the Award “draws its essence” from the Loan Agreement: it does not
conflict with the agreément’s express teiins, does not impose additional requirements beyond
fiose terms, and is rationally related to the agreement. No more is required to deny the Tribe’s
~ motion to vacate. See Clty of Warr Acres v. Int’l Ass'n of Firefighters, Local No. 2374,2002 OK.
CIV APP 124, § 11, 64 P3d 1118 (upholding awad whete the “arbitrator applied the facts of
this casc as she considered them in relation to the language of the CBA as she interpreted
same®); City of Lawton v. Int’l Unlon of Police Ass’ns, Local 24, 2000 OK CIV APP 2, 113,996
P.2d 954~(upholding award that appeared to be based on arbifrator’s interpretation of contractnal
provision), This Court need go no further to deny the Tribe's motion -to vacate,

11, The Tribe Offers No Reason To Diverge From Judge Brett’s Findings,

, Regm‘dle'ss, even when courts review questions of arbitrability de novo—which is ot the
case here——they' do sé “with a thumb on the scale in favor of arbiteation.” Solvay Pharms., Inc.
12 Dl.rram.ed Pharms., me., 442 B3d 471, 478 (6th Cir. 2005) (cited by the Tribe in its opposition
to Wélls Fargo’s motion to confirm). Oklahoma coutts recognize “the strong presumptioh in
favor of arbitration” and resolve ambiguities.“in favor of finding the dispute is arbitrable.”
Highland Crossing, L.P. v. Ken Laster Co., 2010 OK CIV APP 124, § 6, 242 P.3d 567 (citations
omiited). The Tribe offers no reasen to diverge ftom Judge Brett’s factual éncl legal ﬁndiﬁgs.

A, Judge Brett Properly Coneluded That The Tribe Waived Its Sovereign
Immunity With Respect fo the Loan Agreement.

The Tilbe argues that it did not agtee to arbitration because it did not 'waive ifs sovereign
immunity with respect to the Loan Agreement. In so doing, the Tribe ignores Judge Breit’s
thofough and detailed analysis of the sovereign immunity waiver, Significantly, the Tiibe

concedes thaf Sections 11.24 and 11.27 of the Loan Agieement contain clear and unequivocal

10
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walvers of the Tribe’s sovereign immmunity. (Mot. at 12)) The Tribe instead asserts that.the
Business Commiltee lacked authority to issue these waivers, T he Tribe is mistaken.
The Tribe primarily contends that the Tribal Council d1d not adopt a resolution
authorizing the Business Committee to waive the Tnbe 3 sovereign Immunlty with respect to the
_Loan Agreement, (Mot at 814} As Judge Brelt concluded, howevel, Tribal Couneil
Resolutions 73-1 and 78-7-did just that. (Ex. D at 8.) The Apache Constitution provides that the;
Business Committes “shall have such powers as may be delegated by the appropriate resolutions
of the tribal council, and within such delégated authority, may transact business and otherwise
speak or act on behalf of the Tribe.” (Bx. 1, Art, V) Tribal Council Resolution 73-1 authorized
the Business Committee “to transact any and all business reIated. to the fribe involving matters
such as tribal land [gnd} tribal budget.” (Ex. 8.) Resolution 78-7 is even more expansive, and _
delegates to the Busiﬁess Cominittee the “authoriiy to transact business related to the Apache
Tribe of Oklahoma,” (Ex. 9.) As Judge Brett observed, in July 2007, the Department of the
Interior characterized these Resolutions as “grants of general authouty to fhe [Busmess
Commiltee]” (Bx. D at 8; Ex. L (July 19, 2007 decision).) In that decision, the Department of
Interior held that these resolutions remained operative and eliminated the need for more specific
grants of authority. (Jd.) Indeed, the Business Commitlee repeatedly and routinely relied on
Resolutions 73-1 and 78-7 to enter into contracts on behalf of the Tiibe and to waive the Tribe’s
immunity from suit. (Bx. D at 8 Bx. M (prior resolutions and agresments waiving immunity).)

Moreovet, connsel for the Tribe and for the Tribe’s Gaming Commission each issued legal.

11
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opinions asswing that the Business Committee had proper authotily to enter into the Loan
Agreement. (Ex. Dat 8; Bx. N{3;Ex. O i 1.)4

The Tribe cites no anthority holding that th.ese Resolutions are insufficient to empower
the Business Committee to waive fhie Tribe's sovereign immunity. Thé Tribe’s cases are
inapposite. In Dilliner v. Seneca-Cayuge Tribe of Okla,, 2011 OK 61, _ P.3d __, the state
Supr;me Coutt held that the business committee had the power to waive sovereigh
itmnunﬁy, but‘did not make the express waiver the law requires. Id 47 2, 18, Here, in
contrast', there is no dispute that the Loan Agreement anthorized and entered into by the
Apache Business Committee contains clear and unequivocal waivers of sovereign immunity,
as does the Business Committee’s August 2009 resolution reaffirming the Loan Agreement.
(Ex. B §§ 11.24, 11.27; Bx. D. at 9-10; Bx. P (August 26, 2009 resolution); Mot. at 12.)

In Sanderlin v. Seminole Tribe of Florida, 243 F.3d 1282 (11th Cir. 2001),
meanwhile, a tribal ordinance specified that sovereign immunity could be waived only
through a fribal council 1'636111ti0n acknowledging that the tribe was waiving ifs immunity on
a limited basis and describing the purpose and extent to which su;:h waiver apinlied. Id. at
1287-88 (holdiugfhat sovercign immunity was not waived absent tribal council resolution in
compliance with ordinance)f Here, in confrast, the Apache Constitution broadly vests the

Business Committee with “such powers as may be delegated” by the Tribal Couneil, and no

4 One of the “facts” offered by the Tribe as proof that Tribal Council approval was necessaty for
the waiver of sovereigh iminunity is an email from Wells Fargo's counsel stating that following
recelpt of Resolutions 73-1 and 787 and a brief discussion, Wells Fargo felt strongly that
General Council approval was necessary, (Mot. at 6.) The Tribe noeglected to disclose to the
Cowust, however, the subsequent communications from the Ttibe’s counsel attaching anthority for
ile waiver of sovereign immunity by the Business Committee, including the Deparbment of
Tnterlor decision, Wells Fargo’s testimony that it was persuaded by that authority, and Judge
Brett’s finding that Wells Fargo concluded that the Business Committee could expressly waive
the Tribe’s sovereign immunity, (See Bx. D at 8; Ex. L; Bx. S0 :

12
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other Apache law limits the Tribal Council's ability to issue a general g;'ant of authority to
the Business Committee, What is more, the plaintiff in Sanderlin did not identify any tribai
~ council resolution whatsoéver—whether general or specific—that he claimed authorized the
tribal official to waive sovereign immunity on behalf of the Tribe. Likewise, in Memphis
Biofiutels, 1.LC v. Chickasew Nation Indus., Inc., 585 F.3d 917 (6th Cir, 2009), the charter of the
tribal corporate enterprisé yequired board approval to waive sovereign immunity, and the
| plaintiff did not claim that any conduct by the board constituted the requived approval, Here, in
contrast fo-both cases, the Business Committee’s tesolutions adopting and reaffirming the
Loan Agresment cite Tribal Council Resolutions 73-1 and 78-7 as the bases for the Business
Committee’s authority, (8x, P; BEx. Q (June 23, 2008 resolution); Ex. R (Feb. 5, 2009
resolution).) )

Judge Brett cotrectly concluded that these Rest_)lutions authorized the Business
Committee to waive the Tribe’s sovereign i'mmunity with respect fo the Loan Agreement,
The Tribe’s remaining challenges to the Business Commitiee’s authority are not avéililig.
‘The Tribe asserts that Resolution 78-7 is invalid because it lacked a quorum. (Mot. at 11.)
But the Department of Interior has 1'epeatédly determined this resolution to be valid and
cffcctive.. (See Bx. L (concluding that 73-1 and 78-7 Resqluti‘ons autht;x'ized Business
Committee to confer jurisdiction on CFR Court); Ex. S (July 1985 agency {efter stating that
~Resolution 78-7 remains operative).) Finally, the Tribe su ggests that the Loan Agreement’s
waiver of sovereign immunity is invalid because approving the resolution was not passed by
'a quorum of the Business Con";inittee. (Mof. at 4,) There is no dispute, however, that a full
quorum of the Business Commiﬁeé reaffirmed the validity of the Loan Agreement by

resolution in February 2009, and in August 2009 adopted a resolution with an independent

13
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and express waivér of sovereign immunity as set forth in the Loan Documents, (Ex. D at 9-

'10; Ex. P; Ex. R.) A reaffirmation of an agreement validates the agreement, and no new
consideration is required. Swullivan v. Sykes, 243 P. 722, 722 (Okla. 1925); St. Louis v.
SR, Co. v. Swearingen, 123 P, 1122, 1122-23 (Okla. 1912).

In asserting‘that it never waived sovéreign fmmunily with respect to the Loan Argument,
the Tribe repeats the same arguments it advanced, unsuccessfully, before Judge Brett. Nothing
now Warral.ns a different result. If anything, thé Tribe's con'duct in filing a counterclaim'to
vacate the Award is a further waiver of its sovci'eign immunity, The Tribe could have chosen to
move to dismiss Wells Fargo's petition for lack of subject matter jurisdiction. It did not. In
affirmatively seeking relief flom this Coutt as to Judge Brett’s Award, the Tribe effected anew
and independent waiver of sovereign immunity, See Jicarilla Apache Tribe v. Andrus, 687 T.2d
1324, 1344-45 (10th Cir, 1982).

B. Judge Brett Propevly Concluded ‘That The Loan Agreement Xs Valid and .
Enforceable, and Is Not Void as a Management Contraet,

In arguing that the Loan Agreement is void as an unapproved management contract, the
 Tuibe again ignores Judge Brett’s thorough and detéiled analysis supporting his conclusion to the
conitary. (See Bx. D at 15-16.) Judge Brett determined that the Loan Agreement and other Loan
Documents do not provide’for the management of all or pait of the Tribe’s gaming operations by
Wells Fargo. As a result, they ave not void and instead are valid and enforceable against the
Teibe. The Tribe relies almost exclusively on the affidavit of its expert, Kevin Washbl‘n'n, who
opines “that the Wells Fargo loan would be deemed by the NIQC {o be a management contract.”
This reliance is miéplaced for four reasons.

First, Mr. Washburn also testified in person, and was subjected to cross-examination and

to examination by Judge Brett. After hearing his testimony and evaluating his demeanoy, Judge
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Breft rejected M, Washburn’s testimony. The Tribe chose not fo make a verbatim transcript of
Mr. "Washburii’s testi;nony, and without it the Tribe cannot meet is burden of proving that his
testimony warrants vacation of the Award, See Wilbanks Secs., 2010 OK CIV APP 17,’ at § 40
(“Without a record of the arbitation proceeding this Court can only pre;ﬂlme,the Award is
without exror.”).

Second, as Judge Brett observed, whfzther the T.oan Agreenient is a management contract
is a matter for the court or arbiteator to decide. (Bx, D ét 15.) M. Washbuin’s 6pinion need be
accorded no weight, and opinion letters issued by the NIGC staff “may be accepted by a court
only as they havé power to persuade.” First Am. Kickapoo Ops., L.L.C. v. Multimedia Games,
Jnc.-, 412 F.3d 1166, 1174 ('l(ltl.l Cir. 2005), To this day, the Tribe has not cited any reported
decision holding that a pledge of gross revenues makes a management conract out of a loan
é.greemeﬁt.

Third, the Tﬂbe ignotes the Loan Docunients’ ext;ensivé language making clear that the
parties did not intend to enter in.to a management Eontrac%, and restricting Wells Fargo’s abilily
to' engage in management of the tibal casino operations. This language satisfies even the NIGC
staff’s position today on when a pledge of éross revenues is pcx‘missi.blc. As Judge Brett found,
the Hmiting language heve includes!

(1)  “Neither the L0ﬂ1‘1 Agreement nof the 01h§1‘ Loan Documents, taken individually '
or as a whole, constilute ‘management contracts’....” (Ex. B § 4.4y |

(2)  The Tribe éhail not “assert in e;ny suit, action or proceeding that any of the Loan
Docuiments is void, voidable, or otherwise invalid” on-the grounds that it is an unapproved

management contract (id. § 11.32(b));

5 Wells Fargo also obtained three separate legal opinions from the Tribe’s counsel that the Loan
Agreement was not a management contract, (Ex. N 16; Ex. 093 Ex. TY16.)
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3) Ea\.ch provision of the Loan Documents shall be interpreted to be effective and
valid undex applicable law (id. § 1 1‘19(a)-(lb));

(4)  Nothing in the Loan Documents shall deprive the Tribe of the responsibility for
the cohduol of gaming actlvity ox any other aspect of the Enterprise (id. § 4.4);

(5)  Any provision that is inconsistent with applicable law or regulation will be
deemed ineffective, and will be modified to be consistent with that law and regnlation
(Deposﬁmy Agreement (Bx: U) § 23(¢)); and

) Wells Fargo may act only “to the extent pelmltted by law” to enforce its security
interest (Security Agleement (Bx. V) § 6.4(b)).

Tn a letter dated July 2, 2010, the NIGC staff opined that similar limiting language was
sufficient {o plevcnt a management contract, even though the lender was granted a security
i11t§1'e§t in all assets and revermes of the gaming facility, (Affidavit of Kent Richey (“Richey
Aff.’;) {Ex. W) at Bx. B pp. 4-5 (NIGC opinion letter regarding development documents between
Big Sandy Rancheria and Brownstone LLC.) Notably, the NIGC opined that this language was
sufficient even though it did not precisely track the “safe harbor” provision that the NIGC first
suggested in January 2009—which ig after the loan documents in Big Sandy were exem.tted and
after the Loan Documents here were exeouted, (Id. at 5.)

Fourth, parlicula.rly in light of this [imiting language, it would be 'absurd to construe the
1oan Documents as a management contract. A pledge of gross revenues is a critical source of
security bccm—lse lendetrs cannot take a mortgagé on the casino rezﬁ estate, and this pledge was a
staple in Indian géming financings through 2008. (See Richey Aff, (Ex. W) {7.) As Wells

Fargo’s expett Kent Richey explained, and Judge Brett agreed, a finding that loan agrecments are

void because they contain a pledge of gross revenues would undermine the objectives of IGRA,
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and would jeopardize the extension of credit to Indian tribes, which reached more than $14
billion in 2007, (Id. 1§ !-4, 7-12; Ex. D. at 15-16,)

Based on his construction of the Loan A‘greement and related Loan Documents, and
review of the entive evidentiaty record, Judge Brett correctly determined that the Loan
Agreement is valid and enforceable, and is not void as a managerﬁent contract, The Tribe’s
motion to vacate offers no réason to disturb this result.®

CONCLUSION

Wells Fatgo respectfully requests that this Court enter such an order: (1) confirming the
Aw'ard in all respects; (2) denying the Tribe's motion to vacate; and (3) entering judgment in
favor of Wells Fargo in the amount of $2,751 ,16'0.20 plus reasonable post-Award attorneys’ fees
and expenses Award pursuant-to 12 Okla. Stat. § 1876.B or § 1876.C and § 11.3 of the Loan
Agreement, and releasi'ng $47,445,10 interpleaded in the Distriet Coumt of Caddo County, State

of Oklahoma to Wells Fargo.

¢ Regardless, the agreement to arbitrate and waiver of soveseigh immunity in Section 11,24
would sutvive even if the Loan Agreement were ofherwise void. Section 11.24 states that it
“shall survive the termination, amendment or expiration of any of the Loan Documents or any
relationship between the parties.” The AAA Rules incorporated therein likewise provide that the
arbitration clause “shall be freated as an agreement independent of the other terms of the
contract.” (Bx. B at R-7(b).) And, a “decision by the arbitrator that the contract is null and void
shall not for that reason alone render invalid an arbiiration clause” (/) “As a matter of
substantive federal arbitration law, an arbifration provision is severable from the remainder of the
contracl” Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445 (2006). Where there is
a challenge to the contract, but not specifically to its arbitration provisions, “those provisions are
enforceable apart from the remainder of the contract” Prima Paint Corp. v. Flood & Conklin
Mfg. Co., 388 U.S. 395 (1967). The arbivation provision thus survives any voiding of the
contract, Sokaogon Geaming Enter. Corp. v. Tushle-Monigomery Assocs., 86 F.3d 656, 639 (7th
Cir. 1996) (stating that aibitration clause would survive even if tribal contract were illegal and
therefore otherwise void because it had not been approved by the Bureau of Indian Affslrs). See
also Match-E-Be-Nash-She-Wish Band of Potfowatomi Indians v. Kean-Argovifz Resoris, 383
F.3d 512, 516 (6th Cir. 2004) (holding that arbitration provision survived even if agleement wele
void as managenent contract),
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Infroduction
In 2008, through its Business Committes, the Apache Tribe of Oklahoma (the “Tribe™)
borrowed $4.35 million from ‘;Veils Fargo. Two years later, 4 new regime, led by Ch.airman
Louis Maynahonah, displaced its political opponents. The new leadership repudiated the loan,
caused the Tiibe to default 611 its payment obligations, and sued Wells Fargo in federal court.
Wells Fargo demanded that all disputes be submiticd to binding.afbitration pursvant fo
. the Loan Agreement. The Tribe proposed the Honorable Thomas R. Brett (vet.) as arbiteator, and
| Wells Fargo agreed. After discovery, Judge B1.'ett presided over a five-day hearing, \'vhich
featured neatly 450 exhibits and fifteen witnesses, including four experts, v
Oﬂ May 23,‘Judge Brett issned his Award in favor of Wells Fargo (Ex. D), On May 24,
Wells Fargo moved this Coutt to confirm. Three weeks later, the Busines_é Committee—the
same peopl.e who caused the Tribe to breach its contract and sue Wells Fargo—issued a so-called
“Final Order” purporting to vacate the Award, But the Tribe agreed fo subimit fo Judge Brett all
disputes, including tlweshold questions of atbitrability. The Tribe may not retry these disputes

here, nor undo the Award itself. The Award should therefore be confirmed.

Avgpumment
A, The Parties’ Dispute Was Subject To Binding Arbitration,

Based on the record before him, Judgé Brett found that the Loan Agrecment and its
atbitration clause are valid and enforcedbleh-rcjcciing each argument the Tribe now makes,
These findings are be:)}ond review, and the Ttibe gives no reason to diverge from them

I8 Judge Breit’s finding of an agrecment fo arbitrate is beyond review.

As the case law cifed by the Tribe itself makes clear, Judge Brett’s finding of an
enforceable agreement to arbitrate is entitled to deference and nﬁt subject to review. Where the

parties submit the threshold question of arbitrability to the arbitrator, “thé couit’s standard for

|
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reviewing the arbitrator’s decision about zlhat matter should not differ from the standard courts

apply when they review any other matter the parties have agreed to arbitrate,”” First Options of
Chicago, Inc, v. Kaplan, 514 U.S, 938, 943 (1995); see also ;S'olvay Pharms,, Ine. v. Duramed

Pharms,, Inc., 442 F.3d 471, 477-78 (6th Cir. 2005) (couts shouid “Independently” decide.
arbitrability only i the absence of ““clear .'and unmistakable’ evidence that ﬂl_e parties 'imend_ed

an arbitrator (vather than a court) to resolve questions of arbitrability”) (citing id. at 941, 945).

“An arbitrator shall decide ... whether a contract containing é valid agreement ito arbitrate
is enforceable.,” 12 Okla. Stat.-§ 1857(c). Section 11.24(b) of the Loan Agreement (Ex, A}
likewise provides that the arbitrétion shall be conducted in accordance with the AAA Rules (Ex.
B)., Under these rules, the arbitvator has the power “to rule on his?n’ her own jurisdiction,
including an}'! objections- with respect to the existence, scope or validity of the arbilrati;)tl
agreement” and “to detenmine the existence or validity of a confract of which an arbitration ’
clause forms a part.” (Ex. E at R—7(a)-(b5.) “When, as here, the parties agree to a broad
arbitz‘at'ion clalllse and explicitly incorporate rules that empower an arbitrator to decide issues of
arbifrability, the incorporation serves as clear and wnmistakable evidence of the patties’ intent to
delegate such issues 1o an arbitratof.” ;S'am, Ine. v, iDFD Architecture, Int., 312 S.W.3d 224,
229-30 (Tex. App.-Dallas 2010) (interpreting matcriélly identical arbitration clause) (citing
cases); see also New River Elec, Corp. v. Blakeslee Arpaia Chapman, Inc., 2009 W1, 5111566, at
*7(D. Conn. Dec. 17, 2009) (saine),

Because the patties infended for Judge Brett to rule on the validity and existenﬁe of the
agteement to arbitrate, his findings are not subject to review, See First Options, 514 U.S, at 943,
“Giving deference to the arbitta.tor’s decision, “we will not review the factual or legal findings of
the arbitrator nor consider the merits of the award.”” City College, Inc. v. Moore Sorrento, LLC,

2010 OK CIV APP 127, 1 27, 246 P.3d 726 (citation omitted), But the Tribe répeats the same

2
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arguments that Judge Brett considered and rejected. That is no basis to avoid confirmation.”
2. The Tribe offel's no reason fo diverge frem Judge Brett’s findings, -
Regardless, even when courts review questions of lat‘bitrability de novo—which is nof the
case here—they do so “with a thumb on the scale in favor of arbitra.tion.” Solvay Pharms., 442
F.3d at 478, The Tribe offers no reason to diverge from Judge Breit's factual and legal findings.
For example, the Tribe cites one exhibit—the Affidavit of Kevin Washburn—out of the
450 aclmittc& il_l as'serting that the Loail Agreement is a management contract, kOpp. at 4.)
Mur. Washbum also appeared in person, and Judge Brett evaluated his denﬁanor and cross- -
examination. Based on the full record, Judge Brett rejected Mr. Washburn’s testimony and
found thaf the Loan Agreement is enforceable in ifs entivety, (Bx. D, pp 11-12, Y 58; pp. 15-17,
1% 72-78.)
‘Perhaps even more egregious is the Tribe's assertion that the Loan Agreement violates
the Bank Hdlding Company Act, which was the basis of the Tribe’s $39 million counterclaim.
(Opp. at 4-5,) Afler extensive testimony and the admission of hundreds of B]-(hibitsf—“WhiCh the

Tribe ignores--—Judge Brett found no violation. (Ex. D, pp. 1-7, Y 1-35; p. 13, 1Y 62-65; p. 18

1 9-10.) .

| The Tribe also ignores the evidence that Judge Brett cited in finding that the Business
Conunittee was authorized to waive sovereign imtmumnity. (Compare Opp. at 5-6; with Ex. b, P
8, 99 37-42,) Judge Brett reviewed not just the Constitution, but also, among other things, key

Tribal Council resolutions delegating to the Business Committ¢é the power to transact

business, which includes entering into contracts and waiving immunity, (Id. §§ 38-42 (also

' The Tribe complains that Judge Brett adopted Wells Fargo’s proi;osed findings rather than the
Tribe’s, (Opp. at 7.) That is uatrve. A redline of the final Award with Wells Fargo’s
underscores Judge Brell’s careful xeview and revisions throughout. (See Ex. I.)
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citing Department of Interior decisions, and past Business Committee resolutions waiviné

jmmunity),* The Tribe addresses none of this evidence, just as it ignores the full basis fox .
Judge Brett’s altemnate finding that the arbitration clause is an independent waiver of

immunity that w_ould sarvive even if the contract were otherw‘iSG void. (Ex. D, pp. 17-18,

9168

B. Res Judicata Does Not Bar Confirmation Of Judge Brett’s Award,

The Tribe last assexts that its own purported vacation of the Award by the Business
Comunittee enjoys preclisive effect, (Opp. at 8-9.) The unilateral, and untawful, conduct of
a disgruntled litigant does not strip this Court of its authority to confirm.

Wells Fargo"s federal Amended Complaint (Bx, G) sets forth the background of the
Tribe’s “Final Order.” (Am. Compl, §y 1-4, 22-71.) The Business Cémmittee members are
the very people litigating against Wells Faxgo, They aftended the arbitration each day, and two
members, including Mr. Maynahonah, testified for the Tribe. 611 June 1, after Wells Fargo filed
this action, the Business Committee signaled its intent to vacate the Award itself, setting a June :
15 hearing date. Wells Fargo promptly moved to enjoin in federal coutt. In response, the Tribe
vevealed that in April 2011, two weeks before the arbitration, the Business Comumittes had
‘secretly passed a resolution purporting to authorize itself fo vacate any adverse award, Then, just
as the federal hearing began, the Tribe unveiled the “Final Grder” it had secretly issu.ed the day
before—ihus mooting Wells Fat‘go’é plea for relief before it could be heard. (Bx. H (transcript).)

Under these facts, ihe Tribe canuot meet its burden of proving the elements of res

judicata. See Olla. Dep't of Public Safety v. McGrady, 176 P.3d 1194 (Okla. 2007); Miller

2 Dilliner v. Seneca-Cayuga Tribe of Oklahoma, 2011 OK 61, _ P.3d ___, supports Judge
Brett’s finding. The business committee there had the same power to waive immunity as the
Apache Business Committee, but did not make the express waiver the law requires. K g2,
18, Judge Brett found that the Business Commitice oxpressly waived immunity in the
agreement, and in its approving and reaffizming resolutions. (Ex. D; pp. 9-10, §{ 43-50.)
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Dollarhide P.C. v. Tal, 2006 OK.27, § 15, 174 2.3d 559, 565. First, the required “full and fair
opportunity to litigaﬁe” was not afforded, and is not existent, where there is a close relationship
between the tribal court and individual tribal officials, the tribal courf hastily issues a ruling, and
there is no appellate veview. See Burrell v. Armijo, 456 F.3d 1159, 1173-75 (10th Cir, 2006)
(denying preclusive effect to tribal ruling).

Second, the Business Committee lacked jurisdiction over Wells Fargo, “Efforts by a
tribé to regulate nonmemberé .. 8¢ presumptively Envaiid,” and the Tribe bears the burden of
proving jurisdiction.” Plains C‘ommerce Bank v. Long F_amﬂ;) Land & Cﬁlﬂe Co., Ine., 554 U.S.
316, 330 (2003). Wells Fargo never agreed fo a post-award regime in which its adversay is also
the decision-maker., Among other thinigs, a Tribal Court’s jurisdiction is limited to copfirmiug an
award. The Arbitration Ordinance (Tribe Ex. 2) nowhere ;:ontcmplates an application to vacate.
To the contrary: “An arbitration award shall not be subject to review or modification by the
Tribal Forum, but shall be confirmed strictly as provided by the arbitrator(s).” (Bx. 2 § 7(c).)
The Business Committee’s.April 2011 resolution purporting to give itself the bower to va.cate
runs afoul of contractual provisions that shield Wells Fargo from any adverse amendment to the
Arbitration Ordinance. (Ex. A §§ 6.14(a)-(b), 6.17(n).) Scparéxteiy, under § 11.27(e) of the Loan
Agreement, the Tribé may not bring any action in a Tribal Court without first obtaining Wells
Fargo’s prior written consent, which Wells Fargo has not provided. @x. I (declaration).} |

In short, this Court should conﬂrm the Award issued by Judge Brett. Any motion fo
vacate would be duplicative of the Tribe’s tesponse in opposition already on file. (Opp. at 2-3
(sxll.nmarizing puiported motion).) In any event, thé Tribe should have raised all objcctian 1OW,
~ and its threatened motion to vacate should not prevent confirmation, See Hamm v. Millennium

Income Fund, LLC, 178 8.W.3d 256, 264-66 (Tex. App.-Houston 2005) (citing cases).
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