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ARGUMENT

THE TRIBE ATTRIBUTES POSITIONS NOT TAKEN
TO THE KOSCIELAKS.

Nowhere in the pleadings filed do the Koscielaks "expressly

acknowledge and affirmatively allege" that the Pine Hills business is "the

Tribe." [Resp. Brief at p. 6] The Tribe was described in the pleadings as

"the owner and operator of the Pine Hills Golf Course and Supper Club, a

restaurant and golf club business open to the public... " [R. 1 :3-4

(emphasis supplied)l Nor was the Tribe sued in its capacity as an Indian

Tribe. lt was named as Stockbridge-Munsee Community, dba Pine Hills

Golf Course and Supper Club, not dba an Indian Tribe or tribal agency. [R.

1:1,41

When suit was filed, the Koscielaks had no idea the Tribe separately

chartered Pine Hills as a distinct legal entity under tribal law, because

tribally-chartered businesses are not on file with Wisconsin's Department

of Financial Institutions like a corporation organized under state law.

Upon receiving the Charter with the motion to dismiss, the

Koscielaks advised the court they had no objection to the pleadings being

amended to remove Stockbridge-Munsee Community and allow the action

to proceed against Pine Hills and FAIG only.' lR.24:331 As noted below,

1 Pleadings can be amended at any time, even after judgment. Hoesley v. La Crosse VFW
Chapter, et a\.,46 Wis. 2d 501,175 N.W.2d 214 (1970).

-1-



removing the Tribe as a party would not resolve the issues presented,

because as in McNally, the Tribe would simply intervene to claim Pine Hills

shared its immunity. [R.2a:33]

Second, the Tribe incorrectly claims that "[O]n appeal, the

Koscielaks do not dispute that the Tribe is a sovereign federally recognized

Indian Tribe." [Resp. Brief at p. 13 (emphasis supplied)] While the

Koscielaks have not disputed that the Tribe is federally recognized, they

have never alleged or conceded that the Tribe is "a sovereign nation" with

the "inherent sovereignty" enjoyed by a true sovereign. tR. 1:3 fl 5l The

"challenge" to the trial court's ruling on sovereign immunity and waiver that

the defense claims is lacking or waived, [Resp. Brief at p.21] was made by

this appeal.

Third, rather than addressing the troubling approach of the Tribe

claiming to be a corporate owner of Pine Hills in one legal context, but a

tribal owner in another, when it seeks the shield of immunity, the Tribe

argues its "passive reference" is of "no consequence," like its view of

Wisconsin's Constitution and laws,' because it presents new argument on

appeal. [Resp. Brief at pp. 27-28, n. 5 and 43] However, the Tribe's claim

'The idea that Wisconsin's Courts, Constitution and Legislature have no more authority over
Indian affairs within its borders than could be exercised in D.C. or France [Resp. Brief at pp. 43,
601 grossly misstates the nature of the lndian sovereignty doctrine, see Argumenf Sec. ll below,
and ignores Wisconsin's legal history, on and off the reservation, since Statehood. See Ihe
Wisconsin State LegalSysfem and lndian Affairs ln The Nineteenth Century: A Lost Chapter in
Wisconsin's LegalHistory, Vandervest, 8., 87 Marq. L. Rev. 357, and cases and laws discussed;
see a/so Sturdevant v. Sfafe, 76 Wis. 2d 247 ,251 N.W.2d 50 (1g77Xfederal preemption is not
without constitutional limitation).
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that it did not charter Pine Hills "pursuant to a Federal Corporate Charter,"

and its corporation as "lynchpin" argument, were raised for the first time in

its 36-page reply brief below, after the Koscielaks opportunity for discovery

and briefing was concluded. [R. 25:5, 26,231 Citing additional legal

support on existing disputed issues of material fact below on corporate

status and the Tribe's credibility, in the first opportunity for briefing in fair

rebuttal to new statements made by the Tribe in its reply, is not "new

argument."

ll. The Tribe Does Not Possess the Inherent Sovereignty of
A Sovereign Nation.

Throughout its brief, the Tribe describes itself as a "sovereign"

tribe or a "domestic dependent sovereign," with immunity "flowing" from

"inherent sovereignty." [Resp. Brief at pp. 13-15] This language is toned

down from its position below that the Tribe is "a sovereign nation." [R.16:3

fl2 and 16:6 (citations omitted)1. Our nation's highest court does not agree

with the Tribe's view that it is "a sovereign nation." lt is a "domestic

dependent nation," Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-60

(emphasis supplied) "no longer possessed of the full attributes of

sovereignty." 1d.,436 U.S. at 55. The immunity doctrine arose out of a

tribe's "relationship" with the United States not as one "sovereign nation" to

another, but as a "ward to his guardian." U.S. v. White Mt. Apache Tribe,

-3-



537 U.S. 465, 476,123 S. Ct. 1 126, 155 L.Ed.2d 40 (2003)(citations

omitted).

This characterization, while legally beyond dispute, may no doubt be

offensive to a tribe and its proud people, and some sensitivity was

accorded below. [R. 24:5, fl 2] lt is one thing, however, for the Tribe to

subjectively consider itself "a sovereign nation." lt is quite another to

perpetuate legal myth by sworn affidavit. [R. 26:53 at fl 3] As noted below,

whether the Tribe is "a sovereign nation" that "enjoys immunity from suit;"

whether Pine Hills is a "subordinate economic enterprise" or arm of the

tribe, and "not a separate legal entity from the Tribe;" and whether either

"waived its sovereign immunity," wlrich questions with the Tribe's desired

answers were all improperly stated as "evidentiary fact," [R. 2a:5] are not

proper subjects for decision by the unilateral "say-so" of the Tribe or the

Koscielaks by affidavit, because they are the ultimate questions of law now

before this Court on de novo review.

Because an Indian tribe is not a "sovereign nation," the trend in legal

analysis is away from any notion of inherent sovereignty as a bar to state

jurisdiction over Indian affairs, and toward reliance on federal preemption,

McClanahan v. Sfafe Tax Commission,41 1 U.S. 164, 172,93 S. Ct. 1257 ,

1261,36 L.Ed.2d 129 (1973), with the Indian sovereignty doctrine

remaining relevant as a backdrop against which applicable treaties or

statutes can be read. ld., 411 U.S. at 172, and White Mountain Apache

-4-



Tribe v. Bracker, 448 U.S. 136, 1 43, 100 S.Ct. 2578,65 L.Ed.2d 665

(1e80).

The "unique" but "limited character" of the "sovereignty" retained by

f ndian tribes was recently discussed by this Court tn Kroner v. Oneida

Seyen Generations Corporation, 2011WL2135681, where it stated that a

tribe's residual sovereignty "centers on the land held by the tribe and on

tribal members within the reservation."' /d. This view is consistent with

long-standing precedent holding that Indian sovereignty "does not reach

beyond what is necessary to protect tribal self-government or to control

internaf relations." LaRock v. Wisconsin Dept. of Revenue,241Wis.2d 87,

621 N.W.2d 907 ,914 (Wis. 2001), quoting Strate v. A-1 Contractors, 520

U.S. 438, 446, n.5 (1997)

Moreover, while the Tribe's claim of immunity arising from its

"inherent sovereignty" as "a sovereign nation," is the position that is "legally

and factually flawed," [Resp. Brief at p. 13] even the Tribe concedes such

a view does not apply to Pine Hills.

Tribal businesses 'have no inherent immunity
of their own.'

[R. 26:26 (citation omitted)] See a/so Kroner, supra, at p. 5, where this

Court noted it "might reasonably consider" a tribally owned business "a

member of the tribe," just as Pine Hills should be viewed as a tribal

member under the broad jurisdiction over "lndians" granted state courts

-5-



under Public Law 280. "Person" is commonly defined to include

businesses, whether incorporated or not, see e.g. Wis. Stat.

S180.0103(11mX8), so why should the term "lndian" be treated differently?

As to the Tribe itself, the only "inherent" sovereignty that fairly

remains under current precedent is that necessary to protect tribal self-

government and control internal relations, which are not implicated by a

non-lndian's off-reservation slip and fall claim,'especially where day-to-

day operations are not even run by the Tribe or tribal members. For that

same reason, the Koscielaks would not be required to seek a non-existent

remedy in a tribal court [Resp. Brief at pp. 45-461that cannot exercise

jurisdiction over a non-tribal member injured at an off-reservation business

who has no consensual relationship with the Tribe. Kroner, supra, at3-4.

In conclusion, since tribal immunity in this particular context does not

arise from "inherent sovereignty," the Tribe must indeed show that it has

been granted as a matter of some federal law.

lll. The Tribe Has Not Established Federal Preemption of
Wisconsin's Negligence Laws On or lmmunity From Off-
Reservation Non-Gontractual Tort Glaims As A Matter of
Federal Law.

The Tribe concedes that our nation's highest court has never

"explicitly extended the (tribal sovereign immunity) doctrine to state tort

claims." [Resp. Brief at p. 14] While it faults the Koscielaks for not citing

tsee e.g. Hottyn, Pearson, Cossey, Bittte, and Tejesova, supra and infra, and precedent
discussed therein (holding non-lndian customer's presence at off-reservation tribally owned
businesses does not impact tribal self-government or control over internal relations).

-6-



"a single case" or "controlling authority" that the doctrine does nof apply to

non-contractual tort claims, the Tribe is also unable to point to any

"controlling authority" that it does apply.

The Tribe does cite non-controlling authority from a handful of state

courts, two from California, one from Connecticut and one from Arizona,

where tribal immunity was applied to state tort claims. Two of those,

Morgan v. Colorado River lndian Tribe, 443 P.2d 421 , 424 (Ariz. 1968) and

Long v. Chemehuevi lndian Reservation, 115 Cal. App. 3d 853, 858 (Cal.

App. 4 Dist. 1981), were decided before Kiowa. While the other California

case, Redding Rancheria y. Shasfa County Super. Cf., 88 Cal. App. 4th

384, 386 (Cal. App. 3 Dist. 2001) was post-Kiowa, it is important to point

out that a California federal district court, on an issue of federal law,

disagrees with the state court view that Kiowa supports extending the

doctrine to off-reservation non-contractual claims. See Hollynn D'lil v.

Cher-Ae Heights Community of the Trinidad Rancheria, dba North Coasf

1nn,2002 WL 33942761 (N.D. California 2002)(denying Tribe's motion to

dismiss hotel customer's federal disability and state law disability and civil

rights claims based on sovereign immunity).

The court's analysis of Kiowa in Hollynn is similar in many respects

to the Koscielaks' arguments, such that if they are turning "the doctrine on

its head," as claimed by the Tribe, [Resp. Brief at p. 14] they have judicial

company in doing so.

-7-



This brings us to the holding in Kiowa and the crux
of the matter at hand. Some of the language used
in the decision is quite broad....On the other hand,
some of the language used in the decision is quite
narrow....Most notably, the explicit holding of the case
found in the last paragraph of the decision, states:
'Tribes enjoy immunity from suits on contracts,
whether those contracts involve governmental or
commercial activities and whether they were made
on or off the reservation; ld. At 760 [emphasis added].

Hollynn, supra, at p. 6 (emphasis added in original).

The Hollynn court added that in the only decision of the United

States Supreme Court to mention Kiowa after it was decided, the Court

itself characterized the holding as extending tribal immunity to suits on off-

reservation commercial contracts. ld., citing C&L Enterprises, lnc. v.

Citizen Band of Potawatomi lndian Tribe of Oklahoma, 532 U.S. 41 1

(2001). lt also observed that the only reference to non-contractual activity

in Kiowa was in the dissent, which it recognized was relied on by a state

court to extend the doctrine to tort claims outside the contract setting. ld.

The Hollynn court rightfully queried if courts should rely on, as the Tribe

does here, [Resp. Brief at p. 17] the dissent's claim that there is nothing in

the majority's reasoning that 'limits the rule to lawsuits arising out of

voluntary contractual relationship," as "a definitive interpretation of the

majority decision" or some kind of warning? ld., atp.7. After all, such an

interpretation is illogical in light of Kiowa's explicit holding.

-8-



One aspect that is perhaps over-looked by those, including the

Tribe, who claim Kiowa supports extending tribal immunity beyond its

narrow holding, is that certain torts do exist in the "economic context,"

which language prefaced the majority's "tort victims" remark. Wisconsin

has a statutory definition of a "[C]ommercial tort claim." S 409.102(1Xcs)

3.(d), Wis. Stats. lt excludes personal injury or wrongful death, no doubt

because Wisconsin does not blur the lines between torts involving physical

injury and contracts.

Contract law rests on obligations imposed by
bargain....The law of torts, on the other hand,
rests on obligations imposed by law...rooted
in the concept of protecting society as a whole
from physical harm....

Daanen & Jansse n, lnc. v. Cedarapids, lnc., 216 Wis. 2d 395, 573 N.W.2d

842,847 (1997). This distinction may not be so clear everywhere. See

e.g. Facility Wizard Software, lnc. v. Soufheastern TechnicalServices,

LLC,647 F. Supp.2d 938 (N.D. lll. 200gxdiscussing tort claims dependent

upon, arising out of, and closely related to contracts).

The point is, if one understands that some torts do arise out of

contracts, it makes perfect sense for the Kiowa majority to express

concern that "in this economic context" application of the doctrine to suits

by "tort victims" (i.e. commercial tort victims) who are unaware they were

dealing with a Tribe would be unfair and may need to be abrogated, Kiowa,

523 U.S. at 760. The dissent is then logically seen as requesting the

-9-



majority to clarify if its holding would extend to commercial tort victims who

are not in privity of contract with a Tribe.o

While Hollyn did not address the above view, which can be seen to

resolve perceived ambiguity in Kiowa, it does provide a very detailed

analysis, after which it concluded that Kiowa does reflect an "apparent

limitation on the doctrine of tribal immunity for off-reservation activity to

contract actions," and "left open" the question of immunity "for non-

contractual activity)' Hollyn, supra, pp. 10, B.

In conclusion, in light of the ambiguousu reach of
the holding in Kiowa and the apparent continued
validity of Mescalero,'this Court determines that
Kiowa does not extend the doctrine of tribal sovereign
immunity to all non-contractual off-reservation
conduct. Id., at p. 10. (Emphasis supplied.) In accord
Pearson v. Chugach Government Selvices, Inc., et al.,
669 F. Supp.2d 467 (D. Del. 2009).

Lastly, just as the Tribe cites two post- Kiowa state court cases

where tribal immunity was extended to a state tort claim, the Koscielaks

can also cite other state and federal court decisions reaching the opposite

a A contractor may enter into a contract with a tribe for an off-reservation building project, but the
contractor's own employees and any subcontractors hired could easily show up at the job site
and have no idea they are working on an Indian contract project. Whether Kiowa's reach is

limited to those in privity is left for another day, because in this case, the Tribe does not claim that
Mr. Koscielak's injuries arose from a contract.

u lf Kiowa is ambiguous, on summary judgment, lack of clarity in governing law mustweigh in
favor of the Koscielaks. [See App. Brief at p. 13, citing Lecus]

6 Referencing Mescatero v. Jones,411 U.S. 145 (1973) and New Mexico v. Mescalero Apache
Tribe, 462 U.S. 324(1983) where the Supreme Court stated: "[O]ur cases have recognized that
tribal sovereignty contains a'significant geographical component,"'where "off-reservation
activities of Indians are generally subject to the prescriptions of a 'nondiscriminatory state law' in
the absence of 'express federal law to the contrary."' /d., at 335, quoting Mescalero,411 U.S. at
148-149.
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conclusion. See e.g. Cossey v. Cherokee Nation Enterprises, LLC,2009

OK 6, 212 P.3d 447(state court had jurisdiction over personal injury suit

where non-lndian customer had no consensual relationship with Tribe and

his presence at the casino did not have direct impact on the Tribe's

political integrity); Bittle v. Bahe,2008 OK 1 0, 192 P.3d 810 (neither Tribe

nor its casino were shielded by tribal sovereign immunity from a personal

injury suit arising under state's dram shop laws); Tejesova v. Bone,2008

U.S. Dist. LEXIS 41357 (W D N. Carolina) (adjudication in non-tribal forum

of non-lndian's suit against tribal member arising from a "garden variety

automobile accident" on a federal highway through reservation land did not

interfere with tribe's sovereignty);

lV. The Tribe and FAIG's Direct Action and Compact
Arguments Rely on Troubled Precedent and Tortured
Logic In Their Effort to Defeat the Purpose of the
Compact's Mandated Coverage.

The case of Kenison v. Wellington lns. Co.,218 Wis. 2d700,582

N.W.2d 69 (Wis. App. 1998) relied on extensively by the Tribe and FAIG in

its direct action arguments, is viewed as "wrongly decided" by the Kenison

court itself. See Frnder v. American Heartland lns. Co., 2007 WL 2390677.

That Finder apparently settled before the state supreme court could decide

the appellate court's sua sponte petition requesting reversal of Kenison

that was granted, Finder,742 N.W.2d 528 (Table), 2007 Wl 134, does not

remove the cloud of error over the case.

11



As to FAIG's argument on issues of waiver to the extent of policy

limits under the Gaming Compact, the Pine Hills business was not

purchased and is not insured building by building or lot by lot. lt ought not

be able to divide up mandated coverage contained within a comprehensive

liability policy by geographic dissection or by customer activity on the

premises to defeat the Compact's purpose of providing insurance

coverage for the protection of injury victims. See e.g. Aasen-Rob/es v. Lac

Courte Oreilles Band,267 Wis.2d 333, 671 N.W.2d 709 (Wis. App.

2003)(holding interpretation of comprehensive liability policy not

constrained by compact mandate limiting required coverage to gaming

activities).

CONCLUSION

For the above reasons, and those set forth in the Koscielak's original

brief on appeal, the trial court's grant of summary judgment in favor of the

Tribe dlbla Pine Hills and FAIG shou

J
State o. 1008920
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