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 1

ARGUMENT 

I. THE BOARD’S REMEDIAL PLAN PROVIDES A COMPLETE 
REMEDY FOR THE SECTION 2 VIOLATION AND DOES NOT 
VIOLATE SECTION 2. 

A. The Board’s Remedial Plan Remedies The Section 2 
Violation Because It Provides The American Indian Group 
With The Maximum Available Opportunity To Elect 
Candidates Of Choice. 

The district court ruled, and Plaintiffs-Appellees (“Plaintiffs”) argue, that the 

Remedial Plan of the Fremont County Board of Commissioners (“Board”) does not 

remedy the Section 2 violation identified by the district court and violates Section 

2 because both are confused about what constitutes a remedy for a Section 2 vote 

dilution violation.  Subsection 2(a) provides: 

No voting qualification or prerequisite to voting or standard, practice, 
or procedure shall be imposed or applied by any State or political 
subdivision in a manner which results in a denial or abridgement of 
the right of any citizen of the United States to vote on account of race 
or color[.] 

42 U.S.C. § 1973(a) (emphasis added).  Although Subsection 2(a) focuses on 

“standards, practices, or procedures” (at-large districting here), “[e]lectoral 

devices, such as at-large elections, may not be considered per se violative of § 2.”  

Thornburg v. Gingles, 478 U.S. 30, 46 (1986).  Section 2 invalidates electoral 

devices only when they interact with social and historical conditions to deprive 

voters of an equal opportunity to elect candidates of choice: 

The essence of a § 2 claim is that a certain electoral law, practice or 
structure interacts with social and historical conditions to cause an 
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inequality in the opportunities enjoyed by black and white voters to 
elect their preferred representatives. 

Id. at 47.  

“At-large voting schemes may operate to . . . cancel out the voting strength 

of racial minorities in the voting population.”  Id. (internal quotations omitted).  

This constitutes “vote dilution” and occurs when a “bloc voting majority [is] 

usually . . . able to defeat candidates supported by a politically cohesive, 

geographically insular minority group[.]”  Id. at 49. 

Therefore, any remedy for vote dilution must address restructuring of the 

electoral system: 

If a vote dilution violation is established, the appropriate remedy is to 
restructure the districting system to eradicate, to the maximum extent 
possible by that means, the dilution proximately caused by that 
system[.] 

McGhee v. Granville County Comm’n, 860 F.2d 110, 118 (4th Cir. 1988) 

(emphasis in original).  Importantly, as demonstrated below, the remedy does not 

involve addressing social and historical conditions, such as discrimination, 

isolation, segregation, and racially polarized voting, that interact with at-large 

voting to produce vote dilution.  Instead, the remedy for Section 2 vote dilution 

simply must provide the minority group with a “voting opportunity that relates 

favorably to the group’s population in the jurisdiction[.]”  Hines v. Mayor and 

Town Council of Ahoskie, 998 F.2d 1266, 1272 (4th Cir. 1993).  That is, the 
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remedial plan must provide the minority group as a whole “with the maximum 

available opportunity to elect representatives of choice” that can be achieved by a 

restructuring of the voting system.  Id. at 1273 (emphasis in original) (internal 

quotations omitted).  “[T]he maximum extent to which a particular dilution may be 

remedied . . . is constrained by the [population] element of the dilution concept.”  

Id.  

A complete remedy for a Section 2 violation is one that provides the 

minority group the opportunity to “usually elect the [number of] representatives 

they would be likely to elect under the most favorable single-member districting 

plan . . . [and] that approximates a rough version of proportional representation[.]”  

Gingles, 478 U.S. at 91 (O’Connor, J. concurring).  A court need not go further.  

Hines, 988 F.2d at 1274 (“[W]hile a vote must have equal weight, it is not, even if 

cast by a member of the protected class, entitled to have a greater weight than any 

other vote”).   

The Board’s Remedial Plan provides American Indians a super-majority 

single-member district (“safe district”) consisting primarily of the Wind River 

Reservation where almost 94 percent of American Indians of Fremont County 

reside.  Aplt. App. at 242.  In this district American Indians constitute 
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77.66 percent of the total population.1  Id.  This district, irrespective of the 

configuration of the remaining districts, provides American Indian voters equal 

opportunity to elect a commissioner of their choice from that district.  Because 

American Indians constitute 19.8 percent of the total population of Fremont 

County, Aplt. App. at 90, and the Board’s Remedial Plan provides them equal 

opportunity to elect one of five commissioners, or 20 percent, that plan provides 

American Indians of Fremont County with the maximum available opportunity to 

elect a candidate of choice.2 

Equal opportunity to elect one commissioner of five would not be increased 

by dividing the four-commissioner multimember district into four single-member 

districts, as proposed by Plaintiffs and the district court.  Therefore, the Board’s 

Remedial Plan remedies the Section 2 violation and does not violate Section 2.  

                                           
1 The Wind River Reservation is a “checkerboard” reservation due to allotment of 
the Reservation pursuant to the General Allotment Act of 1887, also known as the 
Dawes Act.  24 Stat. 388.  A number of allotments are owned by non-Indians.  
2 “No violation of Section 2” exists “where, in spite of continuing discrimination 
and racial bloc voting, minority voters form effective voting majorities in . . . 
districts roughly proportional to their . . . shares in the . . .population.”  Johnson v. 
De Grandy, 512 U.S. 997, 1000 (1993).  But proportionality is not a safe haven.  
It might not remedy Section 2 if minority voters are prevented from voting by such 
“reprehensible factors as ballot stuffing, outright violence, [and discretionary 
registration[.]”  Id. at 1018.  There is no suggestion that these conditions ever 
existed in Fremont County.  Even if they did, they occurred in the distant past. 
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B. Plaintiffs Erroneously Argue That A Remedial Plan Must 
Address The Social And Historical Conditions That Have 
Interacted With At-Large Voting To Dilute The Voting 
Power Of The American Indian Group. 

The district court concluded that the Board’s Remedial Plan is defective 

because it does not end “racial separation,” “isolation” of the American Indian 

group, and “racial polarization.”  Aplt. App. at 216.  Indeed, the district court 

believed, without any evidence, that the Board’s Remedial Plan “preserved” and 

“perpetuated” these conditions. 3  Id.  The district court further mistakenly believed 

that because “racial separation, isolation, discrimination and racially polarized 

voting” continue to exist, “the non-Indian majority continues to cancel out the 

voting strength of the minority [group]” and American Indians continue to have 

“less opportunity . . . to elect representatives of their choice.”  Id.   

The district court apparently assumed, without discussion or foundation, that 

creation of the safe district would have no effect on American Indian voting power 

because it would not end the social and historical conditions that interact with at-

large voting to dilute American Indian voting power.  See Aplt. App. at 216–218.  

                                           
3 The fact that approximately 94 percent of all American Indians reside on the 
Wind River Reservation certainly is the primary reason for their racial separation 
and isolation, not because of any plan proposed by the Board.  American Indians 
on the Wind River Reservation are an insular, geographically compact racial 
minority, as contemplated by Gingles, 478 U.S. at 49.  Thus, any Section 2 remedy 
must utilize the Reservation as a single-member district, as did the district court’s 
plan.  If American Indians were scattered across the county, there would be no 
Section 2 violation. 
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The district court did not explain how dividing the Board’s multimember district 

into single-member districts would affect, much less resolve, those social and 

historical conditions. 

The district court failed to examine or analyze whether the Board’s 

Remedial Plan provides American Indian voters with the maximum available 

opportunity to elect representatives of choice in spite of racial isolation, racial 

separation, and racially polarized voting.  Instead, the district court erroneously 

required that any remedy address the social and historical conditions that interact 

with at-large voting to create vote dilution rather than require that the voting 

system provide maximum available undiluted voting power.  Aplt. App. 216–218.  

The district court’s unexplained assumption that a pure single-member district 

system would eliminate the social and historical conditions was also clearly 

erroneous. 

Seeking to bolster the district court’s holding, Plaintiffs devote five single-

spaced pages of their statement of the facts to quoting the findings of the district 

court in its examination of the “totality of circumstances” at the liability phase to 

establish that discrimination, racial separation, isolation, and racially polarized 

voting exist in Fremont County.  Plaintiffs’ Responsive Brief at 2–7 (“Pl. Resp. 

Bf.”)  Plaintiffs then reiterate these references in three pages of their argument.  
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Id. at 14-16.4  They ignore the critical factor in determining whether the Section 2 

violation has been remedied—whether, as demonstrated above, the Board’s 

Remedial Plan provides the American Indian group with the maximum available 

opportunity to elect representatives of choice, which it does.  They offer no support 

for their contention that “the Commission’s Remedial Plan was not an acceptable 

remedy for the Section 2 violation.”  Id. at 16. 

Plaintiffs, like the district court, adopt the concept that a remedy must 

eliminate the underlying social and historical conditions that interacted with the at-

large system to create vote dilution. 5  But Section 2 does not require a remedy for 

racial discrimination, isolation, or segregation or racially polarized voting.  What it 

does require, and the Board’s Remedial Plan accomplishes, is that minority voters 

be provided the ability to elect candidates of choice roughly proportional to their 

population, in spite of these underlying conditions. 

                                           
4 Plaintiffs imply that Fremont County agrees with these findings.  Fremont County 
does not agree with the district court’s findings and presented substantial contrary 
evidence at trial.  That Fremont County has chosen not to appeal the merits in no 
way indicates that it agrees with these findings. 
5 Plaintiffs’ belief that Section 2 should solve the underlying social and historical 
conditions is highlighted in their brief.  Plaintiffs proffer the conclusory statement 
that single-member districts “would be a step forward in bringing the Indian and 
non-Indian communities together and ameliorating the continuing effects of past 
discrimination.”  Pl. Resp. Bf. at 17.  Of course, this is mere speculation because 
Plaintiffs offered no proof.  More importantly, , however, improving social and 
historical conditions is not part of a Section 2 remedy. 
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C. Plaintiffs Erroneously Focus On The Remedy Provided To 
Those American Indians Not Included Within The Safe 
District. 

Both the district court and Plaintiffs conclude that the relief provided by the 

Board’s Remedial Plan is unacceptable by focusing only on its effect on the 

approximately 6 percent of American Indians not residing within the safe district.  

See Defendants’ (“jointly Fremont County”) Opening Brief (“Op. Bf.”) at 38.  For 

example, Plaintiffs argue that:  

[T]he continued use of at-large voting for four of five commission 
seats would perpetuate the discriminatory effects of the at-large 
system and would not be an adequate remedy[.]  The large size of the 
four member at-large district . . . the limited resources of Indian 
candidates [within that district], and the prevalence of racially 
polarized voting would make it much more difficult for Indians [in 
that district] to participate effectively in the political process than 
would be the case if all single member districts were used. 

Pl. Resp. Bf. at 23 (emphasis added). 

Plaintiffs’ oral argument on the Board’s Remedial Plan further demonstrates 

Plaintiffs’ focus: 

[T]he continued use of at-large voting in four of the five commission 
seats would perpetuate these discriminatory effects [found by the 
court].  The large size of the four member district . . . would make it 
more difficult for Indians to participate effectively in the political 
process  . . . [in such areas as] campaigning [and] form[ing] coalitions 
with non-Indians [in the multimember district]. 

Aplee. Supp. App. at 25 (emphasis added).  Indeed, Plaintiffs opine that “only [the 

94 percent of American Indians included in the safe district] participate in that one 
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district in an effective way,” leaving those not included in that district without 

equal opportunity to elect a candidate of choice.  Id. at 32.   

This focus on American Indians not included within the safe district as a 

basis for objecting to the Board’s Remedial Plan is clearly erroneous.  “The claim 

of vote dilution by submergence is made by a class consisting of all [the minority 

voters] of the jurisdiction.”  McGhee, 860 F.2d at 119 n.9.  Therefore, the 

disadvantages to those not included in the safe district is an inevitable byproduct of 

the creation of a safe district to provide a minority group with undiluted group 

voting power: 

It is only to those voters not included [in the “safe” district] that the 
plan might be considered . . . an incomplete eradication of the 
“submergence” caused by the at-large voting system.  . . .  This . . . 
is simply an unavoidable mathematical consequence of the 
demographics that will constrain practically all single-member 
district remedial plans.  . . .  [It is] simply accepted . . . as a necessary 
concomitant of the inevitably rough-hewn, approximate redistricting 
remedy. 

Id. at 119; see also Houston v. Lafayette County, Miss., 56 F.3d 606, 610 (5th Cir. 

1995) (“Whenever a “majority[-minority] district is created to remedy a § 2 

violation, the number of [such] voters in other districts must necessarily be reduced 

. . . without [which] phenomenon, no majority[-minority] districts would be 

created.”). 

Consequently, the focus by the district court and Plaintiffs on the Remedial 

Plan’s failure to eliminate vote dilution for those not included within the safe 
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district, ignoring that the American Indian group as a whole now has equality of 

voting opportunity, is clearly erroneous. 

Finally, carving single-member districts out of the multimember district 

could not possibly affect the vote dilution experienced by those American Indians 

included in single-member districts in which they would constitute only a tiny 

fraction of the population in any given district.  Aplt. App. at 224.  Because of the 

racially polarized voting found by the district court, they would be unable to elect a 

candidate of choice in either situation.  Id. 

D. Plaintiffs Erroneously Argue That A Section 2 Remedy 
Must Facilitate Campaigning And The Formation Of 
Political Coalitions For Those American Indians Not 
Included Within The Safe District. 

Based upon the foregoing, it is apparent that Plaintiffs, like the district court, 

contend that not only must a Section 2 remedy provide undiluted voting strength 

for American Indians not included in a safe district, it must also maximize their 

ability to campaign and form coalitions in the other districts.  This is an equally 

erroneous contention because the focus of Section 2 is on the equal opportunity to 

elect candidates, not on campaigning or coalition formation: 

[T]he most important . . . factor bearing on § 2 challenges . . . are the 
extent to which minority group members have been elected to public 
office . . . and the extent to which voting in the elections of the state 
or political subdivisions is racially polarized[,]. . . [and] if present, the 
other factors . . . are supportive of, but not essential, to a minority 
voter’s claim. 
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Gingles, 478 U.S. at 48 n.15.  Justice O’Connor elaborated on this holding: 

[M]inority voting strength is to be assessed solely in terms of the 
minority group’s ability to elect candidates it prefers.  Under this 
approach, the essence of a vote dilution claim is that the State has 
created single-member or multimember districts that unacceptably 
impair the minority group’s ability to elect the candidates its members 
prefer. 

Id. at 88 (O’Connor, J., concurring); see also Sanchez v. State of Colorado, 97 F.3d 

1303, 1310 (10th Cir. 1996) (the “essence of § 2 claim is that a certain electoral 

law . . . interacts with social and historical conditions to cause an inequality in the 

opportunities enjoyed by black and white voters to elect their preferred 

representatives”) (internal quotations omitted).  The Board’s Remedial Plan 

provides the American Indian group with an undiluted equal opportunity to elect 

candidates of choice in a number roughly proportional to their population, and this 

is all that is required. 

Furthermore, the Supreme Court, in Bartlett v. Strickland, ___ U.S. ___, 129 

S.Ct. 1231 (2009), foreclosed Plaintiffs’ argument when it held that “[n]othing in 

§ 2 grants special protection to a minority group’s right to form political 

coalitions” because “minority voters are not immune from the obligation to pull, 

haul, and trade to find common political ground.”  Id. at 1243.  Nothing in Section 

2 requires those who draw districts “to give minority voters the most potential, or 

the best potential . . . by attracting crossover votes.”  Id.  Therefore, Section 2 

“does not protect any possible opportunity or mechanism through which minority 
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voters could work with other constituencies to elect their candidate of choice.”  Id. 

at 1246. 

E. The Board’s Remedial Plan Does Not Treat American 
Indians Differently Than Non-Indians. 

Plaintiffs argue, for the first time on appeal, that the Board’s Remedial Plan 

“only allows voters in District 1 to vote for one member of the Commission every 

four years, while allowing voters in District 2 to vote for two members of the 

commission every two years.”  Pl. Resp. Bf. at 17.  Plaintiffs assert that the 

Board’s Remedial Plan therefore provides “disproportionate influence and control 

exercised by the residents of District 2[.]”  Id.  Indeed, they suggest, without 

explanation or citation to authority, that “this disparate treatment of voters would 

be in violation of Section 2.”  Id. at 38. 

Plaintiffs’ argument is fallacious.  This distribution of political power is the 

inevitable result of the population distribution of American Indians and non-

Indians; the non-Indian majority would control 80 percent of the seats whether 

under single-member or multimember districting.  American Indians are only 20 

percent of the population and, as such, are entitled to elect only one of five 

commissioners irrespective of the form of a districting plan designed to correct a 

Section 2 violation.  Under either multimember or single-member districting, three 

commissioners are elected in non-presidential election years and two in 

presidential election years.  Aplt App. at 236, 221.  Even under a single-member 
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system, American Indian voters would elect a candidate of choice only once every 

four years, and the non-Indian majority would elect two candidates every two 

years. 

For example, assuming a single-member system, three commissioners would 

be elected in 2010, one from the safe district and two from the non-Indian districts.  

In 2012, two commissioners would be elected from the remaining single-member 

districts, which are also non-Indian.  This process would be repeated every voting 

cycle such that the 80 percent non-Indian majority would elect two commissioners 

every two years and the American Indian minority would elect one commissioner 

every four years, irrespective of the districting system in place. 

Thus, the non-Indian majority does not have “disproportionate” influence.  

Instead, its influence is proportional to its population, as is the influence of the 

American Indian minority. 

F. The Board’s Remedial Plan Does Not Violate Section 2 
Merely Because It Combines A Single-Member District And 
A Multimember District. 

Plaintiffs cite five cases in which hybrid at-large/single-member plans were 

rejected because they still interacted with an at-large voting system for one or more 

candidates to dilute the minority group’s votes in the at-large election and thereby 

did not provide the minority group with the maximum available opportunity to 

elect candidates of choice.  Pl. Resp. Bf. at 17–18.  Plaintiffs seem to imply that no 

Appellate Case: 10-8071   Document: 01018554547   Date Filed: 12/20/2010   Page: 18



 14

hybrid plan incorporating at-large voting may be approved, but this is not the case.  

Such plans have been accepted.6  See, e.g., Wise v. Lipscomb, 437 U.S. 535, 547 

(1978) (8-3 plan); Hines, 998 F.2d at 1275–76 (two two-member districts and one 

at-large district).  Certainly not all such plans pass muster; each must be analyzed 

individually.  Indeed, even single-member district plans may violate Section 2.  

Growe v. Emison, 507 U.S. 25, 40 (1993) (single-member plans must pass the 

same tests as multimember districts).7  No plan is guaranteed success, and no plan 

is assured of failure. 

The cases cited by Plaintiffs bear no resemblance to the instant case insofar 

as the dilutive effect of at-large voting is concerned.  The Board’s Remedial Plan 

does not provide for any at-large voting for the entire county in which the 

American Indian group’s vote might be diluted.  Rather, it applies only to District 

2, which is overwhelmingly non-Indian, and it does not dilute the votes of the 

Indian group as a whole, only the very small percentage not included within the 

                                           
6 Indeed, two of the cases cited by Plaintiffs ruled that “[A]t large procedures that 
are discriminatory in the context of one election scheme are not necessarily 
discriminatory under another scheme.”  Dillard v. Crenshaw County, Ala., 
831 F.2d 246, 250 (11th Cir. 1987); United States v. Dallas County Comm’n, 
850 F.2d 1433, 1438 (5th Cir. 1988). 
7 These plans may violate Section 2 by “manipulation of district lines” resulting in 
“fragmenting minority voters among several districts where a bloc-voting majority 
can routinely outvote them, or by packing them into one or a small number of 
districts to minimize their influence in the districts next door.”  De Grandy, 
512 U.S. at 1007. 
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safe district.  The result is the same whether the American Indians outside the safe 

district reside in a multimember district or in single-member districts:  those 

American Indians not included in the safe district do not have an equal opportunity 

to elect a candidate of choice due to racially polarized voting, which is the 

inevitable result of the creation of a safe district for the group as a whole.8 

But the American Indians in District 1, the safe district, approximately 94 

percent of the American Indian group in Fremont County, have equal opportunity 

to elect a candidate of choice in proportion to their population in Fremont County 

and their vote is not diluted by the voting system in District 2.  Most importantly, 

the creation of District 1 provides the American Indian group with the maximum 

available opportunity to elect a candidate of choice who also will represent the 

American Indian group interests of those American Indians not within the safe 

district.  No plan providing this undiluted voting power violates Section 2. 

II. THE BOARD’S REMEDIAL PLAN DOES NOT INTENTIONALLY 
DISCRIMINATE AGAINST AMERICAN INDIANS. 

The district court also found that the Board’s Remedial Plan “appear[s] to be 

devised solely for the purpose of segregating citizens into separate voting districts 

on the basis of race without sufficient justification.”  Aplt. App. at 25.  Any 

remedial plan, including the plan devised by the district court, must segregate 

                                           
8 Indeed, those non-Indians residing within the safe district have little chance of 
electing a candidate of choice in the presence of racially polarized voting. 
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American Indians into at least one separate district in order to create the one or 

more safe districts necessary to remedy the Section 2 vote dilution.  That not all 

American Indians may be included within the safe district is not segregative.  

Indeed, it could be considered more segregative to further segregate the remaining 

6 percent into four separate districts than to put them all into a multimember 

district. 

Fremont County also addressed this unsupported contention.  Op. Bf. at 

42-46.  Specifically, Fremont County explained that the district court “failed to 

explain how [the district court’s] single-member districting plan prevents the racial 

separation, isolation and racially polarized voting” that the district court found 

objectionable in the Board’s Remedial Plan.  Pl. Resp. Bf. at 24.  Plaintiffs provide 

no answer to this but merely claim that it is “implicit,” id., because “single-

member districts being substantially smaller in the area than the county at-large 

would make it easier to campaign and establish coalitions[.]”  Id.  Yet, as 

demonstrated above, it is not implicit, and a Section 2 remedy does not require the 

formation of such coalitions.9 

                                           
9 Not only is it not “implicit,” this conclusory statement is pure speculation.  One 
may argue that commissioners from single-member districts, representing 
particularly parochial interests of an overwhelmingly non-Indian population, would 
be less receptive to American Indians’ particularized interests.  On the other hand, 
those commissioners elected from the multimember district might be more 
moderate and more responsive to the needs of all persons in the district, including 
American Indians.  One argument is no more or less speculative than the other. 
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Plaintiffs try to bolster the district court’s reasoning by once again reciting 

the district court’s trial findings.  None of these findings relate to the current 

members of the Board, who created the Remedial Plan, and there is no evidence to 

suggest that these current members are biased or prejudiced against American 

Indians, much less that the Board advanced this plan simply to segregate American 

Indians.  Plaintiffs cannot extrapolate from the district court’s very general, non-

specific findings to the intent of the Board to discriminate against American 

Indians. 

Furthermore, it is difficult to understand how a plan that provides American 

Indians with the maximum available opportunity to elect candidates of choice is 

discriminatory.  No Section 2 remedial plan can change the fact that segregation 

and isolation of American Indians exists due to the residence of approximately 

94 percent of them on the Wind River Reservation.  Indeed, if these factors were 

not in place before litigation commenced, then there could be no Section 2 

violation in the first instance.  Gingles, 478 U.S. at 49 (“minority groups must be 

able to demonstrate that it is sufficiently large and geographically compact to 

constitute majority in a single-member district”). 

III. THE BOARD’S REMEDIAL PLAN NEED NOT COMPLY WITH 
STATE LAW. 

Fremont County has demonstrated that the Board’s Remedial Plan is entitled 

to great deference and that it must be implemented by the district court because it 

Appellate Case: 10-8071   Document: 01018554547   Date Filed: 12/20/2010   Page: 22



 18

meets the three requirements for implementation of a remedial plan—it remedies 

the Section 2 violation, it does not violate Section 2, and it complies with the one 

man-one vote requirement of the Equal Protection Clause of the Fourteenth 

Amendment.10  Op. Bf. at 13–23.  Fremont County also has demonstrated that 

compliance with state law is not a fourth requirement for implementation because 

the Board is a legislative body acting pursuant to its political and policy judgment 

as the duly elected representatives of Fremont County, not pursuant to legislative 

powers conferred on it by the State.  Id. at 13–29.  Because it is not dependent on 

state-conferred legislative powers, it is not limited by state law.  Id. 

A. Plaintiffs’ Attempt To Distinguish The Cases Cited By 
Fremont County Fails. 

Plaintiffs attempt to distinguish Wise v. Lipscomb by relying on a footnote in 

Justice White’s opinion to establish that compliance with State law is a fourth 

requirement for a remedial plan.  Justice White observed: 

The record suggests no statute, state constitutional, or judicial 
prohibition upon the authority of the City Council to enact a 
municipal election plan under circumstances such as this, and 
respondents have been unable to cite any support for the contention 
that the City Council exceeded its authority [under circumstances such 
as this]. 

                                           
10 That the Board’s Remedial Plan complies with equal protection principles is not 
contested. 
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Pl. Resp. Bf. at 29 (quoting Lipscomb, 437 U.S. at 544 n.8) (emphasis added).  

Justice White, who wrote only for himself and Justice Stewart,11 believed, 

however, that in normal circumstances the City Council did not have legislative 

power, conferred by State law, to enact a change in the electoral system.  

Lipscomb, 437 U.S. at 544.  But, once the Charter provision setting up the at-large 

electoral system was declared unconstitutional, the Dallas City Council became 

imbued with legislative power to enact its 8-3 remedial plan.  Id. 

The language quoted by Plaintiffs from Justice White’s announcement of 

judgment for the Court assumes that the City Council, in enacting a remedial plan, 

was proceeding under legislative power conferred by the State.  Thus, although 

Dallas was prohibited from changing its Charter, when that Charter was declared 

unconstitutional the City could change it to correct the deficiency, unless state law 

prohibited it from doing so.  Because state law did not prohibit the City under 

those circumstances from changing a Charter provision to remedy the 

constitutional deficiency, Justice White found the City Council could do so under 

its legislative power conferred and not prohibited by the State.12 

                                           
11 Justice Powell, concurring in judgment, writing for himself, the Chief Justice 
and Justices Blackmun and Rehnquist wrote the controlling opinion, which was 
later adopted by McDaniel v. Sanchez, 452 U.S. 130, 143–44 (1981). 
12 Wyoming law also fails to address what a city may do to correct a violation of 
Section 2.  Thus, under Justice White’s reasoning, when a city’s electoral system is 
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Justice Powell, however, disagreed with Justice White’s assumption 

concerning the source of power for local government to remedy constitutional 

violations.  Id. at 548 (Powell, J., concurring in judgment).  Justice Powell believed 

the City Council could ignore state law because its ability to remedy the 

constitutional violations derived not from power conferred or denied by the State, 

but from its inherent “legislative judgment, reflecting the policy choices of the 

elected representatives of the people,” to which the courts owed deference.  Id.  

Indeed, Justice Powell noted that this “rule of deference to local legislative 

judgments remains in force even if . . . our examination of state law suggests that 

the local body lacks authority[.]”  Id.    

Thus, Justice Powell’s controlling opinion, not depending on state-conferred 

legislative power or prohibition, deemed state law irrelevant and afforded 

deference to legislative bodies because of their inherent ability to make judgments 

on policy and politics.  Justice White’s observations in the footnote concerning 

state law are irrelevant to Justice Powell’s controlling analysis. 

This point is underlined in McDaniel, where the Court ruled that “deference 

to the judgment of the legislative body was required even if that body lacked 

authority under state law to adopt the proposed reapportionment plan.”  McDaniel, 

                                                                                                                                        
declared unconstitutional, that city has legislative power to adopt any plan not 
prohibited under those circumstances, including the Board’s Remedial Plan. 
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452 U.S. at 144 (emphasis added).  In McDaniel, the Court explained that “the 

crucial factor was the legislature’s exercise of its judgment, not its legislative 

power.”  Id. at 144 n.22 (emphasis added).  Thus, “application of Section 5 [like 

Section 2] is not dependent upon any showing that the Commissioners Court had 

authority under state law to enact the apportionment plan[,]” and the “applicability 

of § 5 [like § 2] to specific remedial plans is a matter of federal law that federal 

courts should determine pursuant to uniform federal rule.”  Id. at 152–53 

(emphasis added).  

Plaintiffs also unsuccessfully attempt to distinguish United States v. Euclid 

City School Bd., 632 F.Supp.2d 740 (N.D. Ohio 2009), and United States v. Village 

of Port Chester, 704 F.Supp.2d 411 (S.D.N.Y (2010).  Pl. Resp. Bf. at 31–32.  In 

Euclid, the United States argued that cumulative voting was not allowable because 

Ohio state law, like Wyoming law, did not reference cumulative voting as an 

electoral system approved by the state.  The court held this argument 

“unsustainable.”  Euclid, 632 F.Supp.2d at 750 n.9.  The court held that it is not 

because of “respect for statutory law” that “defendant’s plan is entitled to 

deference,” but rather because “a federal court should substitute its judgment for a 

state or municipality only when absolutely necessary and then, as minimally as 

possible.”  Id.  The court then held that “a legally acceptable plan [that the court 
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must accept] is one that corrects the existing Section 2 violation without creating 

one anew.”  Id. at 752. 

Importantly, Port Chester relied on Euclid: 

In the Northern District of Ohio, the district court rejected the 
argument that because Ohio law is silent on the issue of cumulative or 
limited voting, the court should not give deference to the defendant's 
plan for cumulative or limited voting.  Euclid III, 632 F.Supp.2d at 
750 n. 9.  Here too, the Court does not find that cumulative voting is 
prohibited by New York law just because the law is silent on the 
issue. 

Port Chester, 704 F.3d at 449. 13  More importantly, as in Euclid, state law was not 

a controlling factor and the reference to it was simply an observation.  Neither of 

these courts held that if state law addressed and prohibited such a system that 

system could not be utilized for a Section 2 remedy.  Port Chester did hold that 

“[t]he court must also defer to the choice of the governing legislative body so long 

as the choice is consistent with federal statutes and the constitution.”  Id. at 448 (all 

emphasis added). 

B. Failure To Mention State Law In Cases Approving 
Remedial Plans Proves Nothing. 

Plaintiffs also complain that the cases cited by Fremont County do not 

expressly hold that compliance with state law is not one of the requirements of an 

appropriate Section 2 remedy.  Pl. Resp. Bf. at 30–31.  But cases that set forth 

                                           
13 Wyoming law, like that of New York and Ohio, is silent on cumulative voting 
and hybrid districting and does not prohibit such districting when utilized to 
remedy a Section 2 violation created by an existing voting system. 
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specific requirements for court approval of any given thing set forth only the 

requirements; they do not set out a litany of what is not required, which could be 

endless.  Far more telling is that Plaintiffs are unable to cite a single case expressly 

requiring a legislative remedial plan to comply with the dictates of state law.  On 

the other hand, as demonstrated above, Lipscomb, McDaniel, Euclid, and Port 

Chester expressly reject the notion that state law circumscribes what remedial plan 

may be proposed. 

C. Cases Cited By Plaintiffs Do Not Stand for the Proposition 
That Remedial Plans Must Comply With State Law Where 
Possible. 

Plaintiffs cite White v. Weiser, 412 U.S. 783 (1973), Voinovich v. Quilter, 

507 U.S. 146 (1993), and Upham v. Seamon, 456 U.S. 37 (1982), for the 

proposition that local government remedial plans that correct constitutional or 

statutory violations must comply with state law wherever possible.  These cases, 

instead, simply hold that when approving remedial or reapportionment plans a 

court must defer to the appropriate legislative body.  That is, a court must “follow 

the policies and preferences [of that legislative body.]  Weiser, 412 U.S. at 795. 

In each of these cases, the state was the appropriate legislative body and the 

deference owed was not just to the state and its policies and preferences but to all 

legislative bodies.  “Districting inevitably has sharp political impact and . . . 

political decisions must be made by those charged with the task.”  Id. at 796 
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(emphasis added).  Sometimes the state is charged with the task and sometimes one 

of its political subdivisions.  As Fremont County previously demonstrated, these 

three cases were relied on by later cases, such as Lipscomb, to apply to a state’s 

political subdivisions, that is, to “those charged with the task,” the same legislative 

deference originally applied to states.  Op. Bf. at 27–29.  Nothing in the three cases 

suggests that state law overrides this deference when the court deals with plans 

formulated, not by a state, but by one of its political subdivisions. 

The other cases cited by Plaintiffs as requiring compliance with state law by 

political subdivisions involve either consent decrees that do not admit liability or 

court-ordered, not legislative, plans.  A prime example is Cleveland County Ass’n 

for Government by People v. Cleveland County Board of Commissioners, 142 F.3d 

468 (D.C. Cir. 1998).  Plaintiffs argue that this case supports the proposition that a 

legislative body of a political subdivision must follow state law when offering a 

remedial plan.  Pl. Resp. Bf. at 32–33.  This is not true.  This case simply holds 

that state law is irrelevant to a remedial plan for an adjudged or admitted violation 

of Section 2: 

[I]f the election plan set forth in the consent decree were intended to 
remedy an admitted or adjudged violation of the Voting Rights Act, 
the fact that the Board’s actions collided with the state statutory 
scheme . . . would not stand in the way of the plan’s implementation. 

Id. at 477 (emphasis added).  The at-large limited voting scheme was rejected only 

because the D.C. Circuit had before it a consent decree that specifically provided 
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“no violation of the Voting Rights Act is to be inferred.”  Id.  Because consent 

decrees are “construed simply as contracts,” and the one at issue “did not establish 

a violation of the Voting Rights Act,” the board was required to comply with state 

law.  Id.14 

IV. COMPACTNESS AND CONTIGUITY ARE NOT REQUIRED 
OF THE BOARD’S REMEDIAL PLAN. 

Plaintiffs complain that the Board’s Remedial Plan violates Wyoming law 

because District 2 is not sufficiently compact or contiguous.  Pl. Resp. Bf. at 20.  

They cite the Wyoming Constitution, which applies only to single-member 

congressional districts, statutes applying to single-member school districts, and 

statutes applying to single-member city wards.  Id.  The Board’s Remedial Plan is 

not a system of single-member districts but rather a single-member district and a 

multimember district to which these statutes, even if otherwise applicable, do not 

apply.  The multimember district is, for purposes of compactness and contiguity, 

an at-large district for which Wyoming law provides no requirements of contiguity 

and compactness. 

Plaintiffs concede that, even if a single-member district is adopted after 

petition, referendum, and election, Wyoming law does not require contiguity and 

                                           
14 Two other cases cited by Plaintiffs, Cane v. Worcester County, 35 F.2d 921 
(4th Cir. 1994), and Harper v. City Chicago Heights, 223 F.3d 593 (7th Cir. 2000), 
relate to court-ordered, not legislative, remedial plans.  Therefore, these cases are 
inapposite. 
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compactness, only that the Board consider “the geographic, economic and social 

characteristics of the county.”  Id. (quoting W.S. § 18-3-501(h)).  Plaintiffs make 

no claim that the Board did not comply with this requirement.  Moreover, it is clear 

from the statutory requirements for compactness and contiguity in school districts 

and city wards that the Wyoming Legislature knew how to require compactness 

and contiguity for specific types of districting but chose not to do so for single-

member commissioner districts, providing different requirements instead. 

Finally, Fremont County repeatedly has demonstrated that its authority to 

remedy a Section 2 violation derives from its political and policy judgment, not 

from legislative power conferred by Wyoming law.  Therefore, state law 

requirements for single-member districting do not apply to a remedial plan 

designed to cure a Section 2 violation, a situation on which Wyoming law in any 

event is silent.15 

                                           
15 In passing, Plaintiffs speculated that, someday, someone might challenge 
District 2 of the Board’s Remedial Plan under Shaw v. Reno, 509 U.S. 630 (1993), 
and Miller v. Johnson, 515 U.S. 900 (1995), and they suggested that the likelihood 
of such a challenge would be decreased if single-member districts were adopted.  
Pl. Resp. Bf. at 21.  Both Shaw and Miller are inapposite and deal with the creation 
of bizarrely shaped majority-minority districts drawn predominantly on the basis of 
race to maximize minority voting power.  Moreover, Plaintiffs’ suggestion is 
purely speculative and not before this court.  “It is fundamental that federal courts 
do not render advisory opinions and that they are limited to deciding issues in 
actual cases and controversies” that are before them.  United States v. Burlington 
N. R.R., 200 F.3d 679, 699 (10th Cir. 1999).  
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CONCLUSION 

The Board’s Remedial Plan remedies Section 2 by providing American 

Indian voters in Fremont County with the maximum available opportunity to elect 

candidates of choice within the constraints of that group’s proportion of the 

population.  No more is required of a remedial plan.  Accordingly, and for the 

other reasons set forth above, this Court should reverse the district court’s 

judgment and remand with instructions to implement the Board’s Remedial Plan. 

 DATED this 20th day of December 2010. 
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