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JURISDICTIONAL STATEMENT 
 

 Federal Appellees United States Forest Service, et al. (“the Service”) adopt the 

jurisdictional statement of the Plaintiff-Appellants Save the Peaks Coalition and nine 

individuals (collectively, “Save the Peaks”), with one limited exception. Op. Br. at 1.1 

Save the Peaks alleges in its jurisdictional statement that it “sought declaratory and 

injunctive relief for violations of . . . the Administrative Procedure Act, 5 U.S.C. § 701 

et seq. (“APA”).” Op. Br. 1. This is incorrect. The complaint seeks relief only for 

alleged violations of the National Environmental Policy Act (“NEPA”), 42 U.S.C. 

§§ 4321-4370h. Save the Peaks may allege no independent violation of the APA – 

rather, the APA provides the necessary cause of action permitting judicial review of 

alleged violations of NEPA. EEOC v. Peabody Western Coal Inc., 610 F.3d 1070, 1085 

(9th Cir. 2010).  

STATEMENT OF THE ISSUES ON REVIEW 
 

 Save the Peaks challenges the Service‟s compliance with NEPA in its February 

2005 Record of Decision (“ROD”) authorizing a facilities improvement project to 

upgrade the Arizona Snowbowl Ski Resort located on the Coconino National Forest 

near Flagstaff, Arizona. One of the project‟s many facets includes the use of Class A+ 

reclaimed water, brought in by a pipeline from a treatment facility in Flagstaff, for 

artificial snowmaking at the ski resort. The entire project was challenged in 2005 by a 

                                           
1 “Op. Br.” refers to the Opening Brief of Appellants. 
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number of Indian tribes, environmental organizations, and individuals, and was 

ultimately upheld by an en banc panel of this Court. Navajo Nation v. United States Forest 

Service, 535 F.3d 1058 (9th Cir. 2008) (en banc). In September 2009, Save the Peaks filed 

a new complaint in the United States District Court of Arizona, alleging that the 

Service violated NEPA by failing to consider the potential impacts to human health 

from the ingestion of artificially made snow at Snowbowl. 

 The issues presented on appeal are: 

1. Whether the district court abused its discretion in determining that Save the 

Peaks‟ suit was barred by the doctrine of laches, when Save the Peaks was aware of 

the previous litigation and could have joined it, but chose to wait several years until 

that lawsuit concluded before filing its own complaint. 

2. Whether the district court erred in holding in the alternative that the Service 

adequately considered the potential of ingestion in its compliance with NEPA, and 

therefore its Record of Decision was not arbitrary or capricious under the APA. 

STATEMENT OF THE CASE 
 

 This case has a long history. The Arizona Snowbowl Ski Resort (“Snowbowl”) 

lies on the western flanks of the San Francisco Peaks, and has been used as a 

recreational ski area since 1938. The Snowbowl is currently operated under a 777-acre 

Special Use Permit issued by the Service to the Intervenor-Defendant-Appellee 
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Arizona Snowbowl Resort Limited Partnership (“ASR”). This Special Use Permit is 

renewable on a 40-year basis, and was last renewed in 1992. SER 134.2 

 In 1979, the Service conducted an extensive NEPA process evaluating a 

proposed upgrade of Snowbowl, including the installation of new lifts, trails, and 

facilities. The Service published an Environmental Impact Statement (“EIS”) and 

approved the proposed action.  A number of Indian tribes brought suit, alleging 

violations of NEPA and other environmental statutes as well as a violation of their 

First Amendment right to free exercise of religion. The D.C. Circuit upheld the 

Service‟s approval of the expansion of Snowbowl, holding in part that the proposed 

upgrades did not burden the plaintiffs‟ religious beliefs or practices. Wilson v. Block, 

708 F.2d 735, 740 (D.C. Cir. 1983). Since 1979, the Snowbowl ski area has operated 

pursuant to the 1979 EIS upheld in Wilson. 

 In 2005, after several years of additional review under NEPA and other 

environmental statutes, the Service approved a new proposal from ASR for a facilities 

improvement project. This project would complete construction and upgrades 

previously approved in the 1979 EIS, and would also add the use of Class A+ 

reclaimed water to make artificial snow for the improvement of skiing conditions at 

Snowbowl. This 2005 decision was also challenged in court by a number of Indian 

tribes, environmental organizations, and individual plaintiffs. See Navajo Nation v. 

                                           
2  “SER” refers to the Supplemental Excerpts of Record jointly filed by the Service 
and Intervenor-Defendant Appellee ASR. “ER” refers to the Excerpts of Record filed 
by Save the Peaks with its opening brief. 
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United States Forest Service, 408 F. Supp.2d 866 (D. Ariz. 2006). Those consolidated 

cases alleged several violations of NEPA and other environmental statutes, as well as 

the Religious Freedom Restoration Act (“RFRA”), 42 U.S.C. §§ 2000bb to 2000bb-4.  

 After more than three years of litigation, including a trial in the district court 

and a panel decision of this Court that was later vacated, see Navajo Nation v. Forest 

Service, 506 F.3d 717 (9th Cir. 2007) (granting rehearing and vacating previous 

decision), an en banc panel of this Court upheld the Service‟s 2005 Record of Decision 

on all counts. Navajo Nation v. Forest Service, 535 F.3d 1058 (9th Cir. 2008) (en banc). 

With respect to all but one of the NEPA challenges, the en banc panel adopted the 

previous panel‟s decision on these issues, which in turn affirmed the district court‟s 

ruling in favor of the Service. Id. at 1080. The one exception was the claim that the 

Service failed to adequately address the possibility of harm from the ingestion of snow 

made from Class A+ reclaimed water. Id. This claim was not raised in any complaint, 

but was first raised in the Navajo Nation‟s motion for summary judgment following 

the completion of the trial on the RFRA claims. Id. After the Service and ASR 

objected to this late addition of a new argument, the Navajo Nation moved to amend 

its complaint to add this new claim. Id. The district court denied that motion, and the 

Navajo Nation did not appeal that denial. Id. Therefore, this Court held that this 

particular claim had been waived on appeal, and entered judgment for the Service. Id. 

at 1080. 
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 The plaintiffs in the Navajo Nation litigation filed a petition for certiorari. This 

petition was denied in June, 2009. In September, 2009, four and a half years after the 

Record of Decision was issued, Save the Peaks filed this case, alleging the single 

violation of NEPA that had been improperly pled in the prior litigation. Save the 

Peaks is represented by the same counsel that represented many of the plaintiffs in the 

Navajo Nation litigation. 

 The district court granted summary judgment for ASR and the Service in this 

case. ER 38. The court held that even though this Court had already issued a final 

judgment on the claim presented by this case, ER 18, Save the Peaks was not barred 

by res judicata because privity could not clearly be established between at least two of 

these Plaintiffs and those in the former lawsuit. Id. at 19. The court noted, however, 

“a number of connections” between these Plaintiffs and those in the earlier suit, 

including that they are represented by the same counsel and many are members of the 

plaintiff organizations in the Navajo Nation case. Id. The court instead held that Save 

the Peaks was barred by the doctrine of laches. Even though these Plaintiffs “were 

admittedly aware” of the prior lawsuit “and could have joined it,” they “sat by for 

years” and waited until that litigation concluded before filing their claim. ER 24. 

Although these Plaintiffs raised funds, organized and attended rallies and benefit 

concerts, and passed out literature to support and raise awareness of the prior 

litigation, ER 17-20, they failed to join that lawsuit and thus forced the Service to 
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defend the project again in federal court in serial litigation. Id. at 26. The district court 

held that Save the Peaks was barred by laches, and dismissed the complaint. 

 In the alternative, the district court reviewed the merits of Save the Peaks‟ 

NEPA claim, and found that the Service took the required “hard look” and was not 

arbitrary or capricious in approving the project. Save the Peaks filed a notice of appeal 

on December 23, 2010. ER 53-54. Save the Peaks moved for an injunction pending 

appeal in district court, which was denied. It then moved for an injunction pending 

appeal in this Court, which was denied on March 31, 2011. 

STATEMENT OF FACTS 
 
 Although the San Francisco Peaks have been popular with skiers for many 

decades, the facilities at Snowbowl were left largely unchanged following the addition 

of lifts in 1958 and 1962. SER 244, 332. In 1979, the Service considered a significant 

proposal to upgrade the Snowbowl, including the installation of new lifts, trails, and 

facilities. After conducting the necessary NEPA review, the Service issued the 1979 

Arizona Snowbowl Ski Area Proposal Final Environmental Impact Statement (“1979 

EIS”). SER 244; see SER 120-133. It also issued a Record of Decision approving the 

proposed action, authorizing 206 acres of skiable terrain and facilities to support a 

“comfortable carrying capacity” – the number of guests that Snowbowl can 

comfortably accommodate at one time – of 2,825 skiers. SER 120-133.  
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 Over the past thirty years, many, but not all, of the improvements authorized in 

1979 have been implemented. Some of the facilities were upgraded, and some trails 

were widened. SER 244. The area continued to be popular for skiing, and the Service 

continued to permit it to be managed for that purpose, consistent with its obligations 

under the Multiple-Use Sustained-Yield Act, 16 U.S.C. §§ 528-31, and the National 

Forest Management Act, 16 U.S.C. § 1604(e)(1) (National Forests must be managed 

for “outdoor recreation, range, timber, watershed, and wildlife and fish purposes”). 

Pursuant to a permitting system established by Congress to facilitate the operation of 

ski areas and facilities on National Forest system lands, 16 U.S.C. § 497b, many 

National Forests, including the Coconino, have established designated recreation sites 

for skiing. 36 C.F.R. § 251.53(n) (Service ski area permit regulations). The Service 

plays a major role in providing skiing opportunities on National Forest system lands, 

pursuant to the Outdoor Recreation Strategy resulting from the 1987 President‟s 

Commission for America‟s Outdoors. The Coconino National Forest Land and 

Resource Management Plan (“Forest Plan”), approved in 1987, designates the entirety 

of the Snowbowl Special Use Permit area as a “Developed Recreation Site.” 

Surrounding this 777-acre area is the Kachina Peaks Wilderness, an 18,693 acre area 

managed for wilderness values.  

 In December, 1992, ASR purchased the Snowbowl, and operates it pursuant to 

a Special Use Permit that is renewable for a 40-year term. In September, 2002, ASR 

submitted a formal proposal to improve its facilities within the permitted area. SER 
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139-147. The proposal was intended to produce a consistent and reliable operating 

season, and to improve safety and the comfortable carrying capacity of the Snowbowl 

in response to increased demand. SER 333-336. Snowfall at Snowbowl was sporadic, 

and the ability of the Snowbowl to provide recreational opportunities fluctuated 

widely from one season to the next. Overcrowding at the existing facilities had 

become a serious problem, raising safety concerns, and more skiable terrain and better 

infrastructure were needed. Id.  

 The Service engaged in over two and a half years of extensive review, including 

documentation of environmental impacts of the project as required by the National 

Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321-4370h. NEPA does not 

require any substantive results, but prescribes procedures for reviewing and disclosing 

the potential environmental impacts of major federal actions. Robertson v. Methow Valley 

Citizens Council, 490 U.S. 332, 350-51 (1989); Inland Empire Pub. Lands Council v. United 

States Forest Serv., 88 F.3d 754, 757 (9th Cir. 1996). For all “major Federal actions 

significantly affecting the quality of the human environment,” an agency must prepare 

an Environmental Impact Statement (“EIS”). 42 U.S.C. § 4332(C). Even before ASR 

submitted its formal proposal, the Service reached out to leaders of thirteen Indian 

tribes about activities likely to be included in the proposed action. SER 135-138. The 

Service then sent out a scoping letter in September, 2002, and began to prepare a 

Draft EIS. See, e.g., ER 195. The agency received extensive comments on the project 

throughout this process. One particularly contentious aspect of ASR‟s initial proposal 
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would have included a lighting system to permit nighttime skiing. In response to 

considerable public and tribal concerns, the Service eliminated this portion of the 

Project from consideration in the Draft EIS. ER 195. The Draft EIS was published 

on February 2, 2004, which began a formal public comment period. 40 C.F.R. 

§§ 1502.19, 1503.1. The Service received a substantial number of comments, including 

from some of the Plaintiffs in this case. See, e.g., ER 13-16, 108-148.  

 In February 2005, the Service issued a Final Environmental Impact Statement 

(“FEIS”) and a Record of Decision (“ROD”) authorizing the proposed alternative 

(the “Project”). See SER 233, 331. The approved upgrades included, in part: 1) adding 

approximately 205 acres of snowmaking coverage throughout the SUP area, utilizing 

reclaimed water; 2) constructing a 10 million-gallon reclaimed water reservoir for 

snowmaking; 3) constructing a reclaimed water pipeline; 4) constructing a 

snowmaking control building and a new guest services facilitiy; 5) increasing ski-able 

acreage from 139 acres to approximately 205 acres, including a new snowplay area; 

and 6) thinning approximately 47 acres of vegetation and 87 acres of grading, 

stumping, and smoothing. ER 165-170. Although skiable terrain would increase, the 

boundaries (and thus the size) of the Snowbowl permit area would not change. With 

the exception of artificial snowmaking using reclaimed water and the additional 

snowplay area, each of these improvements was previously authorized by the Service‟s 

decision in 1979, but not yet put into place. 
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 The snowmaking component of the Snowbowl upgrades will use Class A+ 

reclaimed water from the Rio de Flag Water Reclamation Facility. ER 165. The 

reclaimed water produced by this facility is categorized by the Arizona Department of 

Environmental Quality (“ADEQ”) as Class A+ water, the highest quality of reclaimed 

water approved by the State. SER 301. The ADEQ is the state agency responsible for 

protecting Arizona‟s environment and natural resources, and issues regulations for 

surface and drinking water quality for the State. ADEQ has approved the use of Class 

A+ water for snowmaking, and considers this class of reclaimed water safe for the 

expected public exposure associated with this use. Ariz. Admin. Code R18-11-309 

Tbl. A. See also 7 Ariz. Admin. Reg. 913 (Feb. 16, 2001). This class of reclaimed water 

is also used by the City of Flagstaff to irrigate parks, playgrounds, recreation centers, 

school yards, and single and multiple family residences. See, e.g., SER 209. 

 The treatment and discharge of reclaimed water from the Rio de Flag facility 

are regulated under three separate water permits that specify effluent limitations and 

monitoring requirements for a wide variety of conventional water treatment 

parameters, inorganic constituents, organic chemicals, trace metals, and whole effluent 

chronic toxicity. SER 209. The treatment of the class of reclaimed water at issue in 

this case employs the best available demonstrated control technology. SER 215. In 

addition to conventional primary and secondary treatment, the water is put through a 

tertiary advanced treatment stage for filtration and ultraviolet disinfection, as well as 

an additional treatment process that further decreases the total nitrogen concentration 
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in the reclaimed water. SER 299-301; see SER 215. The water is monitored daily for 

bacteria levels and chemical water quality. SER 311. For every substance for which it 

is tested, the reclaimed water that will be used by Snowbowl meets or exceeds State 

and Federal regulatory drinking water standards. SER 303-304.  

 Although the Record of Decision was issued in February, 2005, ASR has not 

completed the approved upgrades because of the uncertainty caused by ongoing 

litigation. Other than the addition of a “magic carpet” lift, which has already been 

completed, the remaining aspects of the project, including tree clearing and 

construction of the reclaimed water pipeline, are expected to begin for the first time 

this spring. Completion of the reclaimed water pipeline is anticipated in 2012. 

SUMMARY OF ARGUMENT 
 

 This project has essentially been on hold now for six years because of pending 

litigation. Yet both the District of Arizona and this Court upheld the Service‟s 

decision against every legal objection. The Supreme Court subsequently denied 

certiorari. This process took four and a half years, and only after it was completed did 

these Plaintiffs step in to file a single NEPA claim, one which could easily have been 

brought in the prior litigation. Indeed, the Navajo Nation plaintiffs attempted to add 

this claim, but failed to do so properly. They then failed to appeal the district court‟s 

decision, which resulted in an en banc panel of this Court dismissing that claim and 

affirming the Service on all others. 
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 The Plaintiffs in this case testified that they were aware of the ongoing Navajo 

Nation litigation, and most of them engaged in activities supporting that lawsuit while 

it was pending. Their activities included attending the oral arguments, handing out 

flyers to raise support, attending rallies in Flagstaff and elsewhere, and raising money 

to keep the litigation going. Yet they decided not to file their own claim until after the 

first litigation had concluded. The district court properly found that these Plaintiffs 

are barred by the equitable doctrine of laches, because their claim could have, and 

should have, been brought during that prior litigation. The district court found the 

delay caused by Save the Peaks to be “inexcusable,” as it has forced the Service and 

ASR to expend significant resources to defend the same Project against related claims 

in serial litigation, a burden which the district court correctly held justifies dismissal of 

the complaint under the doctrine of laches. 

 Even if Save the Peaks had properly brought its NEPA claim, however, it 

would not succeed. Save the Peaks‟ opening brief to this Court repeatedly refers to the 

“likely” or “probable” harm to human health from the ingestion of snow made from 

Class A+ reclaimed water. Yet this risk assessment is contradicted by the 

administrative record, and the many scientific studies on which the Service relied in 

reaching its decision. It is also not a concern shared by the Arizona Department of 

Environmental Quality, the state agency directly responsible for protecting residents 

of that State from adverse health effects from water quality. Although Save the Peaks 

asserts that the Service should have discussed possible impacts in greater detail, the 
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district court correctly held that the Service took the required “hard look” at this 

issue, and the administrative record amply supports the Service‟s conclusions. The 

district court‟s decision should be affirmed. 

ARGUMENT 
 

I. Save the Peaks is barred by the doctrine of laches from 
bringing this subsequent lawsuit. 

 

A. The district court’s judgment is reviewed only for an 
abuse of discretion. 

 

 “[T]he application of laches depends on the facts of the particular case and is 

consigned as an initial matter to the sound discretion of the district court judge.” 

Apache Survival Coalition v. United States (“Apache Survival Coalition I”), 21 F.3d 895, 905 

(9th Cir. 1994) (citing Coalition for Canyon Preservation v. Bowers, 632 F.2d 774, 779 (9th 

Cir. 1980)). Although Save the Peaks suggests this Court can apply either an abuse of 

discretion or a “clear error” standard, Br. at 12, this Court has clarified “that the 

appropriate standard of review of a determination of whether laches applies in a 

particular case is abuse of discretion.” In re Beaty, 306 F.3d 914, 921 (9th Cir. 2002).   

B. Laches is an available defense to a NEPA challenge. 
 

 As a threshold matter, Save the Peaks claims that the district court applied “an 

erroneous legal standard” in its determination that laches applied. Br. at 12. That is 

incorrect. Save the Peaks filed its complaint four and a half years after the Service 

issued its Record of Decision, which is within the applicable six-year statute of 
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limitations established by 28 U.S.C. § 2401. For the first time on appeal, Save the 

Peaks asserts that filing a complaint within the statute of limitations alone establishes 

a “strong presumption” against applying the doctrine of laches. Op. Br. at 12 (citing 

Jarrow Formulas, Inc. v. Nutrition Now, 304 F.3d 829, 835-36 (9th Cir. 2002)).3  

 Save the Peaks provides no argument in its brief as to how this presumption 

would be applied, if in fact it is applicable to cases with an express federal statute of 

limitations. Binding Ninth Circuit precedent compels the conclusion that laches is an 

available defense to a challenge to a federal agency‟s compliance with NEPA.4 See 

Apache Survival Coalition I, 21 F.3d at 905 (Laches is an available defense to NEPA 

challenges); Preservation Coalition, Inc. v. Pierce, 667 F.2d. 851, 854 (9th Cir. 1982) (same). 

 The district court therefore stated the correct legal standard when it 

acknowledged the availability of laches as an affirmative defense, ER 21, and 

proceeded to apply the well-established criteria of laches to the facts of this particular 

case. Laches is an equitable defense that “is not, like limitation, a mere matter of time; 

                                           
3 Although Save the Peaks complains that the argument was not recognized by the 
lower court, it never made this argument to the district court. Op. Br. at 12. 
4  Save the Peaks fails to show that the district court erred in the application of laches 
in the particular circumstances presented here, even where the statute of limitations 
had not run. Courts are unlikely to discuss laches in a case where the statute of 
limitations had run. In that situation, the plaintiff would have failed to meet a 
prerequisite procedural bar, which would provide grounds for dismissal without 
requiring consideration of the laches factors.  Cedars-Sinai Medical Center v. Shalala, 125 
F.3d 765, 770 (9th Cir. 1997) (holding that 28 U.S.C. § 1401 is a jurisdictional bar to 
suit, but may be waived). See also Marley v. United States, 567 F.3d 1030, 1036 n. 3 (9th 
Cir. 2009) (citing John R. Sand & Gravel Co. v. United States, 552 U.S. 130 (2008)) 
(continuing validity of Cedars-Sinai Medical Center is in question, and 28 U.S.C. § 2401 
may directly limit the jurisdiction of the federal courts)). 
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but principally a question of the inequity of permitting the claim to be enforced.” 

Holmberg v. Armbrecht, 327 U.S. 392, 396 (1946). That Save the Peaks filed within six 

years of the Record of Decision in this case is not sufficient to overcome its lack of 

diligence or the burden of serial litigation imposed on the Service and ASR.  

C. The district court did not abuse its discretion in 
applying the doctrine of laches and dismissing the 
complaint. 

 

 To establish laches as an affirmative defense, the party invoking the doctrine 

must show both that 1) the opposing party lacked diligence in pursuing its claims, and 

2) the party invoking the doctrine suffered prejudice from that lack of diligence. 

Apache Survival Coalition I, 21 F.3d at 905. Here, the district court correctly found that 

both elements were present. Save the Peaks clearly lacked diligence in bringing its 

claim. They “sat by for years” while the prior lawsuit was litigated, even though they 

were “aware of the lawsuit and could have joined it.” ER 24. This “inexcusable delay” 

warranted the application of laches. Id. at 23. Secondly, both the Service and ASR 

suffered prejudice from that inexcusable delay, as they are now back in federal court 

relitigating a matter on which this Court has already reached a final judgment. 

1. Save the Peaks lacked diligence in pursuing its 
claim. 

 

 This Court primarily considers three factors in determining whether a party 

diligently pursued its claim for purposes of applying laches: 1) whether the plaintiff 

attempted to make its position known to the defendant before filing suit; 2) the nature 
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of the defendant‟s response; and 3) whether developments, “such as construction or 

other visible changes,” motivated the plaintiff “to investigate whether any legal basis 

existed for challenging the project.” Ocean Advocates v. United States Army Corps of 

Engineers, 402 F.3d 846, 862 (9th Cir. 2005) (citing Coalition for Canyon Preservation, 632 

F.2d at 779). While each factor cannot always “be fitted precisely to the facts of this 

case,” Preservation Coalition, 667 F.2d at 854, here the district court did not abuse its 

discretion in finding that these factors weighed in favor of applying laches. 

a. Each of the three diligence factors weighs 
in favor of dismissing Save the Peaks’ 
complaint. 

 

 With respect to the first factor, Save the Peaks notes that many of the Plaintiffs 

in this case submitted comments on the Draft EIS, and then filed administrative 

appeals with the Service. Op. Br. at 16. Yet very few of these comments or appeals 

made any direct reference to the issue presented in this case – whether there was any 

potential harm from ingestion of snow made from reclaimed water. ER 13-16 

(discussing Plaintiffs‟ comments in the context of administrative exhaustion). 

Although the district court determined that these comments were sufficiently detailed 

that Save the Peaks was not barred for failure to exhaust its administrative remedies, 

ER 16, that determination is not conclusive as to whether the comments were 

sufficient for purposes of laches.  
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 Highly relevant to the application of laches in this case is what Save the Peaks 

did after it gave some notice of its concerns. “Plaintiffs completely dropped 

communications with the Forest Service after 2005 until initiating this lawsuit in 

2009.” ER 23. This Court previously held that a “continued and consistent dialogue” 

with the agency was instrumental in weighing this factor in favor of a plaintiff. Ocean 

Advocates, 402 F.3d at 862. In this case, Save the Peaks made no similar attempts to 

maintain a dialogue with the Forest Service in the manner discussed in Ocean Advocates.  

 Save the Peaks provides no evidence to contradict the district court‟s finding 

that these Plaintiffs completely dropped communication with the Service for over 

four years. Save the Peaks states, without citation or explanation, only that 

“[s]ubsequent communications with [Service] and USDA officials have been equally 

unavailing.” Op. Br. at 16. This suggestion that further discussion would have been 

futile is unsupported and does not justify Save the Peaks‟ delay of many years before 

filing suit. The first diligence factor (notice to the Service) must be considered in 

conjunction with the second factor (the Service‟s response). Save the Peaks suggests 

that this second factor weighs against laches because the Service “ignored or 

inadequately responded to Plaintiffs‟ comments,” Op. Br. at 16, a claim which is 

completely unsubstantiated. See Navajo Nation, 535 F.3d at 1079 (upholding Service‟s 

compliance with NEPA); infra at 31-33 (discussing Service‟s response to comments). 

 The third factor, whether the Project had changed in any legally-relevant way, 

also weighs heavily in favor of laches. Nothing about the Project changed from the 
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form in which it was approved in February 2005. These Plaintiffs testified that they 

were each aware of the decision when it was issued by the Service, and were well 

aware of the proposed Project prior to that date.5 The Navajo Nation (represented by 

the same counsel currently representing Save the Peaks) attempted to amend its 

complaint to include the very same claim that Save the Peaks now brings in this case. 

Thus, there have been no new developments that motivated the plaintiff “to 

investigate whether any legal basis existed for challenging the project.” Ocean Advocates, 

402 F.3d at 862. 

b. Save the Peaks engaged in an 
“inexcusable delay.” 

 

 The district court considered each of these factors and found that, when taken 

together, Save the Peaks had engaged in “inexcusable delay” before filing its 

complaint in late 2009. ER 23. Save the Peaks responds that its delay was excusable, 

because the Navajo Nation lawsuit “could have been dispositive of this matter.” Op. 

Br. at 17. But this strategy of “waiting to bring suit until the challenges launched by 

other parties have failed” is itself a lack of diligence that warrants dismissal of the 

follow-on suit. Apache Survival Coalition II, 118 F.3d at 666. Furthermore, Save the 

Peaks‟ explanation, even if valid, only accounts for some of its delay. In January 2006, 

the District of Arizona denied the Navajo Nation‟s motion to amend its complaint to 

                                           
5 See infra, n.6. 
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include a count alleging harm from the ingestion of snow made from reclaimed water. 

Navajo Nation, 408 F.Supp.2d at 908. The Navajo Nation did not appeal that decision, 

thereby waiving it on appeal, Navajo Nation, 535 F.3d at 1080, yet the Plaintiffs in this 

case continued to sit on the sidelines for more than three years before filing suit on 

that same claim. 

 Save the Peaks‟ citation to In re Beaty is unavailing. Op. Br. at 17 (quoting In re 

Beaty, 306 F.3d 914, 927 (9th Cir. 2002)). In that case, the plaintiff challenged Beaty‟s 

discharge of bankruptcy which had occurred six years prior. Id. at 918. Although the 

suit appeared late, it was filed one month after an intervening Supreme Court decision 

providing a new legal basis for the suit. Id. In that situation, this Court held that his 

suit was not barred by laches. Id. at 927. That is a very different case than the one 

presented here, where there has been no relevant change in the law or the facts in the 

six years since the Service first issued its decision. 

 Save the Peaks‟ decision not to proceed, despite being aware of litigation that it 

could have joined, is what distinguishes this case from Ocean Advocates and other cases 

in which this Court determined that laches were not appropriate. In Ocean Advocates, 

the agency response to the plaintiffs‟ concerns suggested that the plaintiffs‟ issues 

might be resolved through administrative remedies, without the need for litigation. 

402 F.3d at 863. The plaintiffs continued to request that the agency reopen a 

previously-granted permit in response to changed circumstances, and during this time, 

this Court held that “it would prove particularly unfair” to find that laches barred a 
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subsequent lawsuit when the plaintiffs first “reasonably attempted to resolve” their 

issues administratively. Id. No such concern for fairness to Save the Peaks exists here. 

Once its administrative appeals were denied, it could have, and should have, pursued 

the same judicial remedy that the other Navajo Nation plaintiffs sought. Yet it chose 

not to. 

c. Save the Peaks unquestionably was aware 
of, and could have joined, the Navajo 
Nation litigation. 

 

 “[A] finding of inexcusable delay in this case is especially appropriate because 

the history leading up to the filing of this case is a clear case of parties sleeping on 

their rights.” Apache Survival Coalition I, 21 F.3d at 910 (internal alterations and citation 

omitted). The Plaintiffs in this case participated directly in the Service‟s 

decisionmaking process for the Project, first filing comments on the Draft EIS, then 

filing administrative appeals. See ER 62-64, 108-124, 139-158. In 2005, once those 

administrative appeals were denied, the Navajo Nation litigation began, filed by many 

other parties that had also had their administrative appeals denied. Each of the 

Plaintiffs in this case was aware of the Navajo Nation litigation when it was filed and 

while it was ongoing. 6 In fact, all but two of these Plaintiffs were actively involved in 

the events surrounding that litigation, by attending protests and court proceedings, 

                                           
6 SER 21-43, 45-46, 62, 68-69, 71-72, 74-75, 85, 94-95, 97. 
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and raising funds for the litigation.7 Yet not one of them chose to participate directly 

in the litigation while it was ongoing. Several of them testified that even though it 

would have been relatively easy to join the lawsuit filed in 2005, they simply chose not 

to because they felt that they weren‟t needed.8 

 At least one Plaintiff testified that his interests were “well represented” in that 

prior action. SER 18. When that action failed, several of these Plaintiffs were 

“disappointed” in the result, and two of them actually testified that they were involved 

in this case because the Plaintiffs in the prior case lost.9 Plaintiff Don Fanning 

withdrew his membership in the Sierra Club after the Navajo Nation plaintiffs lost, 

because he was concerned his membership would “complicate this case.” SER 49. 

The Save the Peaks Coalition raises money for itself on the basis of what it describes 

as defeat in its “prior court case.” SER 89-92. Save the Peaks now tries to raise an 

issue that should have been presented in the prior suit, and the district court properly 

rejected this serial lawsuit as barred by laches. 

d. The relevant date for determining laches 
is February 2005, when the Service issued 
its Record of Decision. 

 

 Save the Peaks does not dispute the facts concerning their lack of participation 

in the prior suit. Instead, Save the Peaks argues that its subsequent lawsuit was timely 

                                           
7 SER 15-16, 17, 18, 38, 41-43, 45-46, 47-48, 50, 52-59, 61, 63-64, 78-79, 82, 83, 84, 
88, 91-92, 94-95, 102-103. 
8 SER 18, 19, 65-66, 97.  
9 SER 60, 76-77, 98-99, 100-101. 
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because the Project was not yet completed, and still required additional federal 

approvals for various on-the-ground activities such as the clearing of trees. Op. Br. at 

13. Save the Peaks therefore claims that its lawsuit was actually filed 18 months in 

advance of the construction of the Project, and, furthermore, claims that “[t]he instant 

suit was filed before [ASR] received any approvals from the [Service].” Op. Br. at 16. 

 This argument is meritless. The Service‟s “approval” that is relevant to this suit 

is its Record of Decision authorizing the Project in light of the agency‟s multi-year 

consideration of ASR‟s proposal under NEPA and a number of other federal statutes. 

That Record of Decision was issued in February 2005, and even Save the Peaks 

acknowledges that this date was the relevant date for purposes of the statute of 

limitations. Op. Br. at 12 (citing 28 U.S.C. § 2401). Any remaining approvals are part 

of the Service‟s ongoing duty to manage the federal lands on which the Snowbowl is 

located. The Service considers the terms and conditions of the Record of Decision to 

be part of ASR‟s existing Special Use Permit for the Snowbowl area, and the Service‟s 

ongoing review of activities in that region is part of its continuous supervision of that 

permit. Before construction, tree-cutting, and other activities can begin, the Service 

performs technical reviews of the engineering and construction plans to ensure, 

among other things, that the activities are in conformity with the alternative approved 

in the Final EIS and all mitigation measures and best management practices will be 

followed. These monitoring procedures and compliance reviews are not “final agency 
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actions” independently reviewable in court, 5 U.S.C. § 706, and therefore cannot be 

the source of Save the Peaks‟ argument that its lawsuit is timely. 

2. The Service and ASR are unduly prejudiced by 
Save the Peaks’ serial litigation. 

 

 The district court found that the Service and ASR had suffered undue prejudice 

from Save the Peaks‟ delay tactics for two independent reasons: 1) work on the 

Project was “near completion,” and 2) “the burden of serial and similar litigation.” ER 

25-26. Save the Peaks addresses only to the first finding, and mentions the second 

finding only in a footnote. Op. Br. at 15 n. 2. But the burden of serial litigation of 

similar claims is one that this Court has recognized justifies the application of laches, 

and the Service has clearly suffered this burden here. 

 Save the Peaks‟ protestation that it has merely filed “related” litigation, Op. Br. 

at 15 n. 2, ignores the fact that all other related litigation was filed contemporaneously 

with the first complaint in Navajo Nation, and was consolidated so that all of the 

various legal challenges to the Project could be considered together. The mandate was 

not issued in that case until June 2009, after the Supreme Court denied certiorari. Then, 

when the Project could finally proceed, some four and a half years after it was 

authorized, Save the Peaks filed its suit and created further delays. There can be no 

doubt that Save the Peaks‟ litigation tactics have imposed a serious burden on both 

the Service and ASR by causing additional delays since 2009. 
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 This behavior is analogous to that of the plaintiffs in Apache Survival Coalition II, 

who filed suit seeking an injunction against the construction of a high-powered 

telescope at the Mt. Graham Observatory in Arizona. Apache Survival Coalition v. United 

States (“Apache Survival Coalition II”), 118 F.3d 663, 665 (9th Cir. 1997). Several 

environmental groups had previously obtained an injunction against the construction, 

and the plaintiffs in this case waited until that injunction was dissolved before filing 

their suit. Id. This Court affirmed the district court‟s dismissal of this second suit for 

injunctive relief as barred by the doctrine of laches. Id. at 666. In doing so, this Court 

rejected the Coalition‟s argument that that it was justified in not bringing a claim while 

the prior injunction was in place because “there was no real threat of further activity 

until the injunction was dissolved.” 118 F.3d at 666 n. 5. As this Court explained, 

“[t]his argument is at odds with the purpose of the laches doctrine.” Id. The 

Coalition‟s argument (which is the same as Save the Peaks‟ argument in this case) 

“would encourage successive challenges, where one plaintiff awaits the outcome of 

another plaintiff‟s injunction before bringing its own claim.” Id. See also Apache Survival 

Coalition I, 21 F.3d at 913 (finding delay caused by late-filed lawsuit “would result in 

significant prejudice.”). This Court found that outcome unacceptable, and affirmed 

dismissal of the complaint. Apache Survival Coalition II, 118 F.3d at 666. 

 This Court has already issued final judgment with respect to the claim raised by 

Save the Peaks‟ complaint. The Navajo Nation Plaintiffs moved to amend their 

complaint to add the claim presented in the present litigation, and that motion was 
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denied. Navajo Nation, 408 F.Supp.2d at 908. Those plaintiffs then failed to appeal that 

denial, and this Court therefore held that any challenge to it was waived on appeal. 

Navajo Nation, 535 F.3d at 1080 (citing O’Guinn v. Lovelock Corr. Ctr., 502 F.3d 1056, 

1063 n. 3 (9th Cir. 2007)). Denial of a motion for leave to amend a complaint is a final 

judgment on the merits of the claim for res judicata purposes. Mpoyo v. Litton Electro-

Optical Systems, 430 F.3d 985, 988-89 (9th Cir. 2005). While the Service does not appeal 

here the district court‟s ruling that Save the Peaks‟ claims are not barred by res judicata, 

the finality of this result nevertheless has bearing on the burden imposed by serially 

litigating this same claim. 

 We concede that Save the Peaks is correct that construction of the Project is 

not “almost complete,” ER 25. See Op. Br. at 15-16. However, the district court still 

correctly found sufficient prejudice to warrant the application of laches even though 

the expenditure of an enormous amount of resources by ASR and the Service to 

defend this Project in litigation is not “irreversible.” Op. Br. at 14 (quoting Apache 

Survival I, 21 F.3d at 913; Preservation Coalition, Inc., 667 F.2d at 855). The irreversible 

commitment of resources is but one form of burden that may prejudice a defendant 

and justify the defense of laches. Apache Survival Coalition I, 21 F.3d at 912 n. 18. Here, 

the district court did not abuse its discretion in finding that obligating the Service and 

ASR to expend additional time and resources to defend a claim on which this Court 

has already issued a final judgment justifies dismissal of Save the Peaks‟ complaint. 

The district court‟s dismissal of the complaint should be affirmed. 

Case: 10-17896   05/17/2011   Page: 34 of 59    ID: 7755385   DktEntry: 40



26 
 

II. The Service took a “hard look” at the potential impacts on 
human health from the use of reclaimed water at Snowbowl. 

 

 As Save the Peaks is barred by laches, this Court need not address the merits of 

the legal claim raised in Save the Peaks‟ complaint. Nevertheless, should this Court 

reach the merits of this case, the Service was not arbitrary and capricious in approving 

the Project, and the EIS adequately discusses the potential impacts on human health 

from the use of Class A+ reclaimed water at Snowbowl. 

A. This Court looks only to whether the Service took a 
“hard look” at the significant impacts of a proposed 
federal action, and is not empowered to substitute its 
judgment for that of the Service. 

 

 “Judicial review of agency decisions under NEPA . . . is governed by the 

Administrative Procedure Act („APA‟), which specifies that an agency action may be 

overturned only where it is found to be „arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law.‟” Native Ecosystems Council v. Dombeck, 304 

F.3d 886, 891 (9th Cir. 2002) (quoting 5 U.S.C. § 706(2)(A)). The Service need only 

have “considered the relevant factors and articulated a rational connection between 

the facts found and the choices made.” Nat’l Ass’n of Home Builders v. Norton, 340 F.3d 

835, 841 (9th Cir. 2003). “The court is not empowered to substitute its judgment for 

that of the agency.” Ariz. Cattle Growers’ Ass’n v. United States Fish & Wildlife Service, 273 

F.3d 1229, 1236 (9th Cir. 2001). “While [this Court] may not supply a reasoned basis 

for the agency‟s action that the agency itself has not given, [it] will uphold a decision 
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of less than ideal clarity if the agency‟s path may reasonably be discerned.” Bowman 

Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974). “Deference to 

the informed discretion of the responsible federal agencies is especially appropriate, 

where, as here, the agency's decision involves a high level of technical expertise.” 

Ranchers-Cattlemen Action Legal Fund United Stockgrowers of America v. United States Dept. of 

Agriculture, 415 F.3d 1078, 1093 (9th Cir. 2005) (citing Ariz. Cattle Grower’s Ass’n, 273 

F.3d at 1236).  

 “[W]hile formal findings are not required, the record must be sufficient to 

support the agency action, show that the agency has considered the relevant factors 

and enable the court to review the agency‟s decision.” Beno v. Shalala, 30 F.3d 1057, 

1074 (9th Cir. 1994) (citing Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 

(1985)). “Once satisfied that a proposing agency has taken a „hard look‟ at a decision‟s 

environmental consequences, the review is at an end.” State of Cal. v. Block, 690 F.2d 

753, 761 (9th Cir. 1981) (citing Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976)). 

B. Save the Peaks’ allegations of harm from the ingestion 
of snow made by reclaimed water are unsupported. 

 

    As Save the Peaks correctly notes, an EIS must include a “reasonably 

thorough discussion of the significant aspects of the probable environmental 

consequences.” Op. Br. at 9, 19 (quoting Center for Biological Diversity v. United States 

Forest Service, 349 F.3d 1157, 1166 (9th Cir. 2003)). Yet Save the Peaks fails to even 

assert, let alone demonstrate, that the health effects it alleges in its complaint are 
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“probable,” to say nothing of whether they could be “significant.” Quite simply, Save 

the Peaks‟ brief simply assumes the presence of significant risks to human health 

resulting from the Project, and from that premise challenges the legal adequacy of the 

Service‟s EIS. That premise is incorrect. 

 The District of Arizona has already determined that the Service fully complied 

with NEPA, Navajo Nation, 408 F.Supp.2d at 876, and this Court has already affirmed 

that decision. Navajo Nation, 535 F.3d at 1080 (en banc). For Save the Peaks to return to 

court claiming that the entire NEPA process was arbitrary and capricious for failure 

to more explicitly discuss a single issue, which is not highlighted in the public 

comment period or supported by the record itself, is “a questionable approach to 

NEPA litigation.” ER 29. This Court has cautioned that plaintiffs may not simply “fly 

speck” an EIS in hopes of overturning an agency decision. Swanson v. United States 

Forest Service, 87 F.3d 339, 343-44 (9th Cir. 1996). This concern is especially relevant 

here when considering how little effort Save the Peaks makes in its brief to attack the 

substance of the Service‟s decision. 

 The Service‟s consideration of the environmental impacts of using reclaimed 

water for snowmaking, including the potential impacts on human health, was 

comprehensive. With the exception of identifying five responses to comments that 

Save the Peaks does not consider sufficient, Save the Peaks makes no specific 

objections to any of the Service‟s findings, and identifies no flaws in any of the 

scientific literature, expert conclusions, and state and federal regulatory guidelines on 
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which the Service relied. Any such argument is now waived on appeal and may not be 

raised in the reply brief. See Leer v. Murphy, 844 F.2d 628, 634 (9th Cir.1988) (“Issues 

raised in a brief which are not supported by argument are deemed abandoned.”); 

United States v. Alcan Elec. & Eng’g, Inc., 197 F.3d 1014, 1020 (9th Cir.1999) (finding 

arguments raised for first time in reply brief to be waived).  

 The Service need only demonstrate that the Service took a hard look at those 

impacts of the Project that were both significant and probable. See Center for Biological 

Diversity, 349 F.3d at 1166. The Service clearly did so. 

C. The FEIS contains a sufficient discussion of the 
potential for adverse health impacts that might result 
from ingestion of snow. 

 

 Save the Peaks argues that the FEIS does not adequately address the issue of 

potential adverse health impacts from ingesting snow made from Class A+ reclaimed 

water. Br. at 20. Yet Save the Peaks acknowledges that the issue is explicitly addressed 

in the response to several comments. Id. Save the Peaks cites no binding authority and 

does not specify how any particular Forest Service response to comments on the 

DEIS was deficient. Op. Br. at 20-21. Instead, Save the Peaks cites its own oral 

argument at district court, Op. Br. at 21, and also appears to incorporate by reference 

a discussion of these comments contained in a prior panel decision of this Court that 

was subsequently vacated and not adopted by the en banc court. Op. Br. at 20 (quoting 

Navajo Nation v. Forest Service, 479 F.3d 1024, 1051 (9th Cir. 2007), vacated, 506 F.3d 717 

Case: 10-17896   05/17/2011   Page: 38 of 59    ID: 7755385   DktEntry: 40



30 
 

(9th Cir. 2007) (“The three-judge panel opinion shall not be cited as precedent by or 

to this court or any district court of the Ninth Circuit, except to the extent adopted by 

the en banc court.”). Although Save the Peaks argues this vacated opinion “is 

instructive” to this Court‟s decision, that is incorrect. As Save the Peaks provides no 

other bases for its argument that the issue is inadequately discussed in the FEIS, this 

Court has no basis on which to determine that the Service‟s Record of Decision is 

arbitrary and capricious. 

 The Service directly addressed the issue of ingestion in its response to some 

comments. The Service noted that the project “has the potential to directly expose 

winter recreational users and Snowbowl employees to reclaimed water in the form of 

artificial snow. Potential exposure pathways include inhalation, ingestion, and dermal 

contact.” SER 321. “At the Snowbowl . . . signs will be posted to alert staff and 

recreational users that reclaimed water is used for artificial snowmaking and to avoid 

intentional ingestion of snow.” Id. The Service also explained that the Class A+ 

reclaimed water is safe for skiing. “The use of reclaimed water in the proposed 

snowmaking is not considered to have a major adverse impact to the public during 

recreational skiing and snow play.” SER 322. In part, this is because “the wastewater 

is disinfected by ultraviolet radiation followed by hypochlorite at the Rio de Flag 

[Water Reclamation Facility] prior to reuse. Monitoring of bacterial levels is done daily 

to assure the reclaimed water is adequately disinfected.” SER 326. “The premise that 

chemicals in the reclaimed water will accumulate and create a biohazard is 
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unfounded.” SER 325. The issue was further discussed in response to other 

comments as well. See, e.g., SER 318-323, 325-326, 329. 

 Save the Peaks suggests that this Court should ignore the second volume of the 

FEIS, in which the Service documented its response to the comments received on the 

Draft EIS. Op. Br. at 20 n.3. That is plainly contrary to the law. The district court 

correctly held that “[c]ourts can, however, look to the responses to comments for 

confirmation that an agency has taken the requisite hard look [at] an issue under 

NEPA.” ER 36 (citing Environmental Protection Information Center v. Forest Service, 451 

F.3d 1005, 1014-15 (9th Cir. 2006); Native Ecosystems Council v. Forest Service, 428 F.3d 

1233, 1241 (9th Cir. 2005)). As called for in the Forest Service Handbook, and 

consistent with  regulations governing NEPA implementation, the Forest Service 

attached all substantive comments to the FEIS itself (in Volume Two). See Forest 

Service Handbook § 1909.15 at 19-20; 40 C.F.R. § 1503.4(b). The Service also made a 

number of substantive changes to the text of the FEIS in Volume One in response to 

comments received, as suggested by the Council on Environmental Quality‟s “40 

Most Asked Questions” document at 29(a).10 SER 315-316. 

 The substance of the FEIS, and the administrative record that underpins it, 

provide extensive support for the Service‟s ultimate conclusion that the Snowbowl 

project should be approved. The Service clearly met its obligation to provide the 

                                           
10 See http://ceq.hss.doe.gov/nepa/regs/40/20-29.HTM#29 (last accessed May 17, 
2011). 
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public with “accurate scientific analysis, expert agency comments, and public 

scrutiny,” 40 C.F.R. § 1500.1(b), and to “insure” the “scientific integrity” of that 

information. 40 C.F.R. § 1502.24. This information, when reviewed, does not suggest 

that the risks from ingestion warrant a different conclusion than that reached in the 

Record of Decision, and therefore the Service‟s decision is not arbitrary and 

capricious.  

D. The FEIS relies on a comprehensive review of the 
available scientific literature addressing reuse of 
reclaimed water. 

 

 As an initial matter, Save the Peaks‟ insistence on referring to the Class A+ 

reclaimed water that results from treatment at the Rio de Flag facility as “sewer 

water,” Op. Br. at passim, attempts to distract this Court from the fact that the 

treatment the water undergoes is highly effective and results in very clean water.   

Class A+ reclaimed water satisfies the tested numerical criteria for all protected end 

uses of Arizona surface waters, and it meets or exceeds Arizona‟s Aquifer Water 

Quality Standards. These standards are equivalent to the Primary Drinking Water 

Standards of the Environmental Protection Agency (“EPA”). SER 304. As this Court 

has already found, this water is treated to reduce bacteria levels to below 0.0001%. 

Navajo Nation, 535 F.3d at 1062. Reuse of this water for snowmaking, municipal 

drinking water supplementation, and other uses has been extensively considered, and 

the Service took a detailed look at the available science in reaching its conclusions. In 
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addition, the ADEQ approved this class of water (as well as a class that undergoes 

less treatment) for use in snowmaking in Arizona, and the Service quite properly took 

that into account as well. All in all, the administrative record amply supports the 

Service‟s conclusions in the Record of Decision, and Save the Peaks points to nothing 

in the record that contradicts those conclusions.  

1. The administrative record is replete with 
scientific discussions of the health impacts of 
reclaimed water reuse, which are discussed in 
the FEIS. 

 

 Save the Peaks alleges that “not one study or report included in the 

administrative record and/or „mentioned‟ in the EIS has anything to do with snow 

made from reclaimed sewer water for recreational purposes.” Op. Br. at 23. This is 

untrue. A number of documents in the administrative record, which were considered 

as part of the Service‟s decisionmaking process, contemplate the use of reclaimed 

water for snowmaking. As the Service explains in the FEIS, “[t]he use of reclaimed 

water for snowmaking was originally studied as a means of storing effluent during 

winter when land application was not feasible. Studies and full-scale use of reclaimed 

water in snowmaking have been conducted in Colorado, Michigan, and Maine.” SER 

302; see also SER 180-185 (snowmaking used at a pollution control facility in Rangely, 

Maine to store effluent in winter months). Those studies showed that “converting 

wastewater to snow improved its quality upon melting and subsequent discharge to 

surface waters.” SER 302. By freezing the water, the nutrients, biochemical oxygen 
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demand,11 and suspended solids were all substantially decreased. Id. The benefits of 

freezing were confirmed by a study conducted by the United States Army Corps of 

Engineers. Id. This study found that 99% of fecal coliform and 99.9% of total 

coliform bacteria were removed in the freeze-thaw cycle. Id; see SER 196-197, 211. 

 The FEIS then discusses the use of reclaimed water for snowmaking 

specifically: 

The use of reclaimed water for snowmaking at commercial skiing 
operations is beginning to gain recognition. Reclaimed water for 
snowmaking has been proposed as a method of supplementing 
snowmaking at ski areas throughout the eastern United States and in 
Australia. Reclaimed water has been used to make snow since 1985 at 
the Seven Springs Mountain Resort, located southeast of Pittsburgh, 
Pennsylvania. Seven Springs has an extensive snowmaking system that is 
supplemented with up to 600,000 gallons per day of reclaimed water. 

 
SER 302; see also SER 339-341 (noting that experiments have been conducted in 

anticipation of using reclaimed water for snowmaking in Vermont). The EPA‟s 

“Guidelines for Water Reuse Manual,” published in 1992, explicitly mentions 

snowmaking as a possible recreational use of reclaimed water. SER 302, SER 341. 

This manual recommends tertiary treatment (which is used at the Rio de Flag facility) 

to further reduce or eliminate health risks from indirect potable reuse of reclaimed 

water. SER 339-340.  

                                           
11 “Biochemical oxygen demand” is a “measure of the pollution present in water, 
obtained by measuring the amount of oxygen absorbed from the water by the 
microorganisms present within it.” SER 274 n.242. 
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 With respect to ingestion, the FEIS relies on considerable scientific literature 

that supports the Service‟s decision to approve the Project. The American Society of 

Civil Engineers stated that reclaimed water treated to the high standards of the Rio de 

Flag can be used for “agricultural irrigation of crops consumed raw by people or 

brought raw into the kitchen,” as well as used for irrigation of heavily used recreation 

areas such as parks or playgrounds. SER 164. Recent studies from Colorado and 

South Africa suggested that no adverse health effects in humans should be anticipated 

from the direct reuse of reclaimed water for drinking water purposes. SER 186, 275. 

Two epidemiological studies examined the health risks associated with exposure to as 

much as 38 percent effluent in drinking water in Orange and Los Angeles Counties in 

California. Neither study observed consistently higher rates of either general or 

specific mortality or morbidity in the populations who lived in areas receiving higher 

percentages of reclaimed water. SER 187-195, 201-204, 275. A third epidemiological 

study in Los Angeles County measured the possible association between adverse birth 

outcomes and residence in an area with reclaimed water in the drinking water supply. 

The study found that rates for all types of birth defects were the same in the reclaimed 

water and control groups and that there was no association between birth defects and 

reclaimed water in the drinking water supply. SER 198-200, 275. 

 The Service also considered potential health and environmental impacts from 

the content of reclaimed water more generally, including possible risks related to 

exposure to a variety of compounds. A 1998 Danish study, published and peer 
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reviewed, found negligible human risk connected to the environmental exposure to 

pharmaceuticals. SER 165-174. The City of Flagstaff Utilities Department reported to 

the City‟s Water Commission in April 2003 that studies of reclaimed water discharges 

and reuse in California indicated no human health impacts from endocrine disrupting 

compounds. SER 175-179. A 2002 United Nations Environmental Programme report 

examined the state of the science of endocrine disruptors and provides a “current and 

definitive analysis.” SER 288. This report found that, in most cases, evidence of a 

causal link between observed effects in wildlife and endocrine disrupting compounds 

was weak and that the majority of effects were observed in areas where exposure to 

chemical contamination was high. SER 205, 288. The report found no evidence of a 

direct causal association between low level exposure to endocrine-disrupting 

chemicals and adverse health outcomes in humans. SER 206, 288. 

 The Service did not just rely on the current state of U.S. and international 

research. It also considered detailed local data from studies funded by the City of 

Flagstaff to screen for the presence of endocrine-disrupting compounds and 

pharmaceutical and personal care products in the reclaimed water that would be used 

for the Snowbowl project. SER 289, 296. The FEIS discloses, in tabular form, the 

precise results of these tests for 135 different human drug compounds, not only 

disclosing the contents of reclaimed water from the Rio de Flag, but providing 

comparisons to other sources of water from the region. SER 289-296. The studies and 

the local data in the record support the Service‟s approval of the project and 
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contradict Save the Peaks‟ unfounded assertions about the potential for adverse 

human health consequences. 

2. The Service made available high quality 
environmental information before making its 
decision. 

 

 These above-referenced studies, and their detailed results, are discussed and in 

large part incorporated into the FEIS for the Snowbowl Project. Save the Peaks 

identifies no flaws in any of the studies and data relied on in the FEIS. Thus, Save the 

Peaks‟ argument that the Service failed to disseminate “high quality” decisional 

information flies in the face of the wealth of scientific information in the 

administrative record. Op. Br. at 25. Assessment of this technical, scientific 

information is precisely the type of decision which “implicates substantial agency 

expertise,” and this Court may not substitute its judgment for that of the agency in 

these circumstances. Nat’l Ass’n of Home Builders v. Norton, 340 F.3d 835, 843 (9th Cir. 

2003) (quoting Mt. Graham Red Squirrel v. Espy, 986 F.2d 1568, 1571 (9th Cir. 1993)). 

 Regulations promulgated by the Council for Environmental Quality, which 

govern the application of NEPA by federal agencies, provide that “NEPA procedures 

must insure that environmental information is available to public officials and citizens 

before decisions are made and before actions are taken. The information must be of 

high quality. . .” 40 C.F.R. § 1500.1(b). There is no question that the Service complied 

with this requirement. As Save the Peaks itself notes in its brief, the Service provided 
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a Draft EIS to the public on February 2, 2004, ER 194, to which Save the Peaks and 

many others provided comments. Op. Br. at 5, citing ER 13-16; 108-148. The Service 

then spent a year responding to these comments, and incorporating additional 

information and concerns into the FEIS before rendering a decision. 

 The Draft EIS was replete with scientific information regarding the safety and 

environmental impacts of using reclaimed water for snowmaking.12 But in response to 

a number of concerns expressed by commenters on the quality of reclaimed water 

generally, the Service added additional high quality scientific information to the Final 

EIS. This included new tables comparing the concentrations of 144 substances in the 

Class A+ reclaimed water from the Rio de Flag facility to numeric Surface Water 

Quality Standards for all designated uses of Arizona surface water. SER 315. See SER 

276-283. The FEIS also added the tables discussed earlier disclosing the results of 

screening the reclaimed water from the Rio de Flag for a large number of chemical 

compounds. The FEIS further discussed the potential risks to human health from the 

possible ingestion of snow in direct response to comments submitted to that effect. 

                                           
12 Save the Peaks cites, without further explanation, two cases for the proposition that 
NEPA requires that an agency provide an opportunity for public comment before 
making a decision. Op. Br. at 25 (citing Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 
1149 (9th Cir. 1998); Massachusetts v. Watt, 716 F.2d 946, 951 (1st Cir. 1983)). These 
cases have no bearing on this appeal. Save the Peaks‟ complaint contains no 
allegations that the Service failed to satisfy its obligation to provide suitable 
opportunity for public comment, and the significant volume of comments received 
(and the Service‟s detailed responses) demonstrates that the Service met this 
obligation.  
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All of this demonstrates that the Service considered and disclosed “high quality” 

“environmental information” prior to making its decision. 40 C.F.R. § 1500.1(b). 

 Save the Peaks appears to argue that, because the FEIS also discusses ADEQ‟s 

approval of Class A+ reclaimed water for snowmaking, the Service was obligated to 

also disclose ADEQ‟s administrative record for the promulgation of its regulations. 

Op. Br. at 25. This claim falls far outside the scope of the Service‟s obligations under 

NEPA, and also mischaracterizes the Service‟s reliance on the ADEQ regulations 

approving Class A+ reclaimed water for snowmaking.13 Although the ADEQ‟s 

approval was clearly an important factor in the Service‟s own consideration of the 

environmental and health impacts of the Snowbowl project, the Service conducted its 

own review, disclosed all of the information on which it relied, responded to all public 

comments that it received, and fully complied with its NEPA obligations. 

E. The Service reasonably considered the State of 
Arizona’s approval of Class A+ reclaimed water for 
snowmaking. 

  

 Along with California and Florida, Arizona is at the forefront of the nation in 

developing regulations defining criteria and programs for the reuse of reclaimed water. 

SER 273 & n. 240. The ADEQ has developed a comprehensive regulatory program 

                                           
13 This is not to say that Save the Peaks lacks access to this information. Under 

Arizona‟s Freedom of Information Act, “any person” interested in an agency‟s 

decision-making process may also request to view “any public record,” either in-

person or by mail. Ariz. Rev. Stat. Ann. § 39-121.01(D) (2006). Arizona‟s 

Administrative Review Act also provides for judicial review of final agency decisions. 

Ariz. Rev. Stat. Ann § 12-910 (2006).   

Case: 10-17896   05/17/2011   Page: 48 of 59    ID: 7755385   DktEntry: 40



40 
 

that defines five classes of reclaimed water, based on the expected degree of contract 

that the public and aquatic animals and plants will have with the water. SER 273, 301, 

303. This regulatory program was developed in a risk-based framework designed to 

protect public health and to minimize the hazards associated with potential exposures. 

SER 301. ADEQ not only authorizes specific reuses for specific classes of water, but 

imposes comprehensive regulatory requirements on the treatment and testing 

methods used at the Rio de Flag facility. SER 212-216. These include a number of 

safeguards to prevent the accidental ingestion of reclaimed water, including labeling 

and signage requirements throughout the water system. SER 163, 217-228. See also 

Ariz. Admin. Code §§ R18-9-602, R18-9-704(H). 

 As part of its comprehensive regulatory program governing the reuse of 

reclaimed water, Arizona has approved the use of Class A water for snowmaking. 

Ariz. Admin. Code R18-11-309 Tbl. A. The Snowbowl project, as authorized by the 

Service, will use only Class A+ water, which is subject to an additional level of 

treatment. Compare Ariz. Admin. Code R18-11-303 (standards for Class A+ reclaimed 

water) with Ariz. Admin. Code R18-11-304 (standards for Class A reclaimed water). 

This difference alone disproves Save the Peaks‟ argument that the Service simply 

adopted ADEQ‟s regulatory protections wholesale without applying any additional 

considerations. See Op. Br. 22-23. Additionally, ADEQ expressly authorizes Class A+ 

reclaimed water to irrigate both food crops and school landscapes. See Ariz. Admin. 

Code § R 18-11-309, Tbl. A. ADEQ acknowledged that snowmaking posed no 
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additional health or safety risks when it agreed with the comment on its proposed 

regulation that “snow-making will not pose any additional threats to the health and 

safety of humans compared to golfers on the course or children playing in the grass at 

a school or park.” 7 Ariz. Admin. Reg. 913 (Feb. 16, 2001).  

 Save the Peaks misreads ADEQ‟s regulations when it suggests that ADEQ 

restricts “partial body contact” in a way that is incompatible with snowmaking. Op. 

Br. at 23 (citing Ariz. Admin. Code R18-11-101(36)).14 The ADEQ regulation that 

Save the Peaks cites restricts the use of “surface waters,” not reclaimed water. 

“Partial-body contact means the recreational use of a surface water that may cause the 

human body to come into direct contact with the water,” for example, by swimming 

or otherwise being immersed in water. Ariz. Admin. Code R18-11-101(36) (emphasis 

added). A “surface water” is a water of the United States, including lakes, ponds, and 

streams – a skiable surface of snow does not fit this definition. Ariz. Admin. Code 

R18-11-101(41). 

 The FEIS explains the value of the ADEQ‟s approval to the Service‟s 

decisionmaking process: 

The State of Arizona allows Class A and A+ reclaimed water for direct 
reuse in snowmaking. Due to the relatively high risk of human exposure 
to potential contaminants in reclaimed water, ADEQ has developed 
strict and specific treatment requirements for reuse applications having 
higher degrees of public contact, such as skiing, that include secondary 

                                           
14 Although the cited provision defines “riffle waters,” we assume that Save the Peaks 
intended instead to cite Ariz. Admin. Code R18-11-101(29), which defines “partial 
body contact.” 
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treatment, filtration, and disinfection. In meeting these requirements, the 
reclaimed water is considered acceptable for unrestricted recreational 
use. 
 

SER 302. Save the Peaks‟ complaint that it is unaware of the process by which ADEQ 

promulgated its own regulations, Op. Br. 22-23, is irrelevant. The Service relied on the 

treatment requirements imposed by Arizona‟s regulations, as well as additional 

safeguards imposed to further reduce risks to human health. These requirements and 

safeguards are clearly explained in the FEIS. 

 The Service properly took into account the extensive groundwork already laid 

by ADEQ when it developed a comprehensive “risk-based” program for regulating 

the reuse of reclaimed water. SER 301. Although the Service‟s decision was not based 

entirely on ADEQ‟s protective measures, those protections were an important part of 

the consideration of whether the project would pose any environmental or human 

health concerns. See SER 302. The district court properly found that both NEPA 

itself and the applicable case law encourage interagency cooperation to facilitate 

decisionmaking and prevent the duplication of resources, and Save the Peaks provides 

no authority to the contrary. 

 Federal agencies are to develop their NEPA documents “in cooperation with 

State and local governments.” 42 U.S.C. § 4331(a). Federal agencies must incorporate 

“views of the appropriate Federal, State, and local agencies, which are authorized to 

develop and enforce environmental standards.” 42 U.S.C. § 4332(C) (emphasis added). As 

ADEQ is the state agency designated by the Arizona Legislature to enforce the Clean 
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Water Act, and as such has developed standards and a permitting program for the 

reuse of reclaimed water, the Service is entitled to rely on and incorporate ADEQ 

standards in the Service‟s own decisionmaking. See, e.g., Friends of the Payette v. Horseshoe 

Bend Hydroelectric Co., 988 F.2d 989, 993 (9th Cir. 1993) (approving Corps of 

Engineers‟ reliance on certification of compliance with state water quality standards 

granted by Idaho state environmental agency in finding no significant impact under 

NEPA); Okanogan Highlands Alliance v. Williams, 236 F.3d 468, 477 (9th Cir. 2000) 

(federal agency may rely in part on protections achieved through state permitting 

requirements in assessing mitigation of potential adverse effects). See also Sierra Club v. 

United States Dep’t of Transp., 310 F.Supp.2d 1168, 1202 (D. Nev. 2004) (if agency relies 

on standards designed “to protect human health, then a finding that the projects do 

not violate those standards logically indicates that they will not significantly impact 

public health.”) (quoting Border Power Plant Working Group v. Dep’t of Energy, 260 

F.Supp.2d 997, 1020-21 (S.D. Cal. 2003)). The Service properly took the protections 

established by ADEQ regulations into account when it approved the Snowbowl 

project, and Save the Peaks has failed to demonstrate that this decision was arbitrary 

and capricious. 

CONCLUSION 
 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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WO AMENDMENT  1909.15-2011-2 
EFFECTIVE DATE:  04/01/2011  
DURATION:  This amendment is effective until superseded or removed. 

1909.15_20 
Page 19 of 25  

 
FSH 1909.15 - NATIONAL ENVIRONMENTAL POLICY ACT HANDBOOK 

CHAPTER 20 - ENVIRONMENTAL IMPACT STATEMENTS AND RELATED DOCUMENTS 

 
 

  

Forward one copy of the notice to EPA's Management Information Unit, Office of Federal 

Activities.  EPA will publish the notice of the extension of the comment period in the Federal 

Register on the Friday following the week the notice is received. 

25 - REQUIREMENTS SPECIFIC TO A FINAL ENVIRONMENTAL IMPACT 
STATEMENT 

25.1 - Use of Comments on a Draft Environmental Impact Statement in a Final 
Environmental Impact Statement 
 

Review, analyze, evaluate, and respond to substantive comments on the draft EIS. 

(a) An agency preparing a final environmental impact statement shall assess 

and consider comments both individually and collectively, and shall respond 

by one or more of the means listed below, stating its response in the final 

statement.  Possible responses are to: 

(1) Modify alternatives including the proposed action. 

(2) Develop and evaluate alternatives not previously given serious 

consideration by the agency. 

(3) Supplement, improve, or modify its analyses. 

(4) Make factual corrections. 

(5) Explain why the comments do not warrant further agency response, 

citing the sources, authorities, or reasons which support the agency's 

position and, if appropriate, indicate those circumstances which would 

trigger agency reappraisal or further response. 

(b) All substantive comments received on the draft statement (or summaries 

thereof where the response has been exceptionally voluminous), should be 

attached to the final statement whether or not the comment is thought to 

merit individual discussion by the agency in the text of the statement. 

(c) If changes in response to comments are minor and are confined to the 

responses described in paragraphs (a) (4) and (5) of this section, agencies 

may write them on errata sheets and attach them to the statement instead of 

rewriting the draft statement.  In such cases only the comments, the  

responses, and the changes and not the final statement need be circulated 

(§1502.19). The entire document with a new cover sheet shall be filed as the 

final statement (§1506.9).  (40 CFR 1503.4)  
 

When the responsible official determines that a summary of responses is appropriate, the 

summary should reflect accurately all substantive comments received on the draft EIS.  

Comments that are pertinent to the same subject may be aggregated by categories. 
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FSH 1909.15 - NATIONAL ENVIRONMENTAL POLICY ACT HANDBOOK 

CHAPTER 20 - ENVIRONMENTAL IMPACT STATEMENTS AND RELATED DOCUMENTS 

 
 

  

As a minimum, include in an appendix of a final EIS copies of all comments received on the 

draft EIS from Federal, State, and local agencies and elected officials.  This will satisfy the 

requirement in Section 102 (c) of NEPA, which states, “…comments and views of the 

appropriate Federal, State and local agencies, which are authorized to develop and enforce 

environmental standards, shall be made available to the President, the Council on Environmental 

Quality and to the public…”  

25.2 - Circulating and Filing a Final Environmental Impact Statement 
 

Distribute a final EIS to other agencies and to the public prior to or at the same time of filing it 

with EPA (40 CFR 1506.9).  If the statement is unusually long, a summary may be circulated 

instead (40 CFR 1502.19).  However, the responsible official shall file the entire document, 

including appendices, with EPA as well as other persons or agencies specified in section 24.1.  In 

addition to the persons or agencies specified in section 24.1, the entire final EIS must also be 

circulated to “any person, organization, or agency which submitted substantive comments on the 

draft EIS” (40 CFR 1502.19(d)). 
 

If changes resulting from comments to a draft EIS are minor, they may be written on an errata 

sheet and attached to the draft EIS.  In this case only the comments, the responses, and the 

changes need to be circulated.  However, file the entire document with a new cover sheet as the 

final EIS (40 CFR 1503.4(c)). 
 

File a final EIS with the EPA as shown in section 24.1 along with all substantive comments or a 

summary of the comments on the draft EIS.  The Washington Office Director of Ecosystem 

Management Coordination files with EPA the statements for which the Chief or the Secretary is 

the responsible official. 
 

Refer to 40 CFR 1506.10(b)(2) for the timing of publishing a final EIS and issuing a ROD (see 

sec. 26.1).  Because the Forest Service has formally established appeal processes which allow 

other agencies or the public to appeal a decision after publication of the final EIS, an exception 

to the timing rules at 40 CFR 1506.10(b)(2) is made for the Forest Service.  This means that a 

decision can be made and recorded at the same time the final EIS is published.  In this case, the 

final EIS must explain the timing and the public’s right to appeal (40 CFR 1506.10(b)).  In 

addition, at the time of filing the final EIS, EPA should be informed of this exception so that the 

notice of availability accurately reflects this information.  Additional decision timing 

requirements follow in section 26.1. 
 

After filing a final EIS with the EPA, ensure that a reasonable number of copies of the statement 

are available free of charge. 
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on (date)                                        .  
 
I certify that all participants in the case are registered CM/ECF users and that service will be 
accomplished by the appellate CM/ECF system.
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non-CM/ECF participants:
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