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STATEMENT OF RELATED CASES 

 

  There are no prior or related appeals concerning this case.  

 

SUMMARY OF ARGUMENT  

 

 The Big Horn I case is not res judicata with regard to the question of Indian 

Country status of the lands ceded by the 1905 Surplus Land Act. The issue in Big 

Horn I was establishment of priority dates to determine water rights for reservation 

lands. Indian Country status of those lands was not determined in Big Horn I.  

Conversely, the case at bar questions whether taxation is allowable in the ceded 

lands, premised upon whether or not those lands fall within the definition of Indian 

Country as contained in 18 U.S.C. § 1151. No identity in issues exists, therefore 

res judicata does not preclude the present case.  

 Additionally, Res judicata does not apply because there has been a change in 

law during the interim between Big Horn I and subsequent cases. The test for 

diminishment of a reservation has broadened since Big Horn I was decided and 

now courts must examine events occurring subsequent to a legislative act regarding 

diminishment of a reservation. 

 The District Court’s reliance on the analysis for diminishment performed in 

Yellowbear is supportable.   The Yellowbear Court made a thorough examination 

of the history and circumstances regarding the treaty  and the 1905 Act and found 

that the Wind River Indian Reservation had been diminished.  
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 Dismissal under Fed.R.Civ.P. 19 was proper.  The District Court performed  

a thorough test under the rule and determined that the Eastern Shoshone Tribe and 

the United States were necessary and indispensable parties, without whom the case 

could not proceed. Since both enjoy sovereign immunity, they could not be 

involuntarily joined. Thus, dismissal was necessary.  

  

ARGUMENT 

 

I.  Big Horn I is not res judicata as to the question of whether the 1905 Act 

area of the WRIR retained its Indian Country Status. 

 

 In the proceeding below, the District Court’s analysis of the nonpreclusive 

effect of  In re The General Adjudication of All Rights to Use Water in the Big 

Horn River System and all Other Sources, 753 P. 2d 76 (Wyo. 1988) [hereinafter 

“Big Horn I”], aff’d sub nom. Wyoming v. United States, 492 U.S. 406 (1989) was 

proper.  

 The question of application of  res judicata to the facts is purely a question 

of law to be reviewed de novo. United States v. Power Eng'g Co., 303 F.3d 1232, 

1240 (10th Cir.2002) (citing Plotner v. AT & T Corp., 224 F.3d 1161, 1168 (10th 

Cir.2000)). 

 The fundamental policies underlying the doctrine of res judicata, or claim 

preclusion, are finality, judicial economy, preventing repetitive litigation and 
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forum shopping, as well as an interest in ending litigation. See, e.g., Plotner at 

1168.  

 Under Tenth Circuit law, claim preclusion applies when three elements 

exist: (1) a final judgment on the merits in an earlier action; (2) the parties must be 

identical or in privity; and (3) identical causes of action in both suits. Wilkes v. 

Wyo. Dep't of Employment Div. of Labor Standards, 314 F.3d 501, 504 (10th 

Cir.2003). If these requirements are met, res judicata is appropriate unless the party 

seeking to avoid preclusion did not have a “full and fair opportunity” to litigate the 

claim in the prior suit. Yapp v. Excel Corp., 186 F.3d 1222, 1226 n. 4 (10th 

Cir.1999).  

 The cause of action in Big Horn I is not identical to that of the case at bar. 

Additionally, the question of the Indian Country status of the land was not fully 

litigated in Big Horn I and subsequent case law has defined a more thorough test 

regarding diminishment of a reservation.  Therefore, Big Horn I is not res judicata 

as to the question of the status of the lands in question.  

 A.  Judgment on the Merits 

 The doctrine of claim preclusion, or res judicata, requires as one element a 

valid, final judgment on the merits. See Pelt v. Utah, 539 F.3d 1271, 1281 (10th 

Cir. 2008). The Wyoming Supreme Court decision in Big Horn I was a valid, final 

judgment on the merits of the claim regarding water rights on the Wind River 
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Indian Reservation (hereinafter, WRIR).  Big Horn I, supra. However, the issue of 

the boundaries and Indian Country status of  the WRIR lands was only touched on 

peripherally.  Those boundaries were stipulated to by the parties, therefore a 

thorough analysis of the merits regarding reservation boundaries and Indian 

Country status was not performed.  APLT. APP. at 945-1035.   While there was a 

final judgment in the case in chief, there was not a final judgment regarding 

reservation status of the 1905 Act area.  Without a final judgment regarding the 

status of that area, the first element of the test for res judicata is not met.  

 B.  Parties Identical or in Privity. 

 In the Tenth Circuit, the issue of whether privity exists is a question of fact. 

Lowell Staats Mining Co., Inc. v. Philadelphia Elec. Co., 878 F.2d 1271, 1276 

(10th Cir.1989). “There is no definition of ‘privity’ which can be automatically 

applied to all cases involving the doctrines of res judicata and collateral estoppel. 

Privity requires, at a minimum, a substantial identity between the issues in 

controversy and showing the parties in the two actions are really and substantially 

in interest the same.” Id. at 1275. 

  With the exception of the County Defendant, the parties in this case are 

identical to those in Big Horn I. While Fremont County was not named as a party 

in Big Horn I, it is in privity with the State of Wyoming for the purposes therein.  

“A county is but an agency or arm of the state government, created, organized, and 
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existing for civil and political purposes, particularly for the purpose of 

administering locally the general powers and policies of the state, and as a matter 

of public convenience in the administration of the government.” 20 C.J.S. Counties 

§ 1 (2007). Had the County been included as a party in Big Horn I,  its interest, and 

thus that of its treasurer, would likely have been identical to that of the State. 

 C.  Identical Causes of Action 

 The present case is not an identical claim to that of  Big Horn I.  In that case, 

reservation status of the 1905 Act area was not a central issue, but rather, was 

touched on peripherally by the Special Master and the District Court. The focal 

cause of action there was the determination of water rights, and the Special Master, 

District Court, and Wyoming Supreme Court all made references to the reservation 

status of the area only as an examination of possible priority dates and practicably 

irrigable acreage used to determine those water rights.  See, e.g., APLT. APP.  at  

2948, 3391.   

 Special Master Roncalio characterized the case concisely: 

At the outset, it is important to bear in mind the role which the 

boundary determinations play in this case.  This is a water rights 

case, not a land case.  The acreage of the Wind River Indian 

Reservation is an issue because practicably irrigable acreage is made 

the measure of the Reservation’s water rights. . .The Indian’s actual 

use of the water remains unrestricted.  Practicably irrigable acreage, 

then, is a rough measuring stick, a tool toward an informed equitable 

estimate of the Indians’ needs, both present and future. To use this 

measuring device, in turn, it is necessary to know the extent of the 

Reservation, and to measure the latter, the boundaries.  The 
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boundaries are a reference point for an issue itself secondary to 

the central concern of this case, water rights. [Emphasis added.] 

 

APLT. APP. at 2948-2949. The District Court also expressed the opinion that the 

case was neither a boundary case nor a title case. APLT. APP. at 3391. 

 The Courts in Big Horn I did not address the 1905 Act area beyond the 

scope of congressional intent regarding the reservation of water rights.  See, e.g., 

Big Horn I at 91-92, APLT. APP. 3379-3380, 3383. The District Court’s  analysis 

regarding water rights did not extend to the issue of  whether lands within the 

ceded area retained their Indian Country status under 18 U.S.C. § 1151, which is 

the central issue of the case at bar. The Wyoming Supreme Court  majority opinion 

made no analysis whatsoever of the issue of reservation status of the 1905 area.  

The Court mentioned the “diminished reservation”  and spoke of the “ceded lands” 

but made no examination as to the status of those lands. See, e.g. Big Horn I at 84, 

112.  Instead, the Court  focused specifically and almost exclusively on the 

establishment of priority dates for tribal water rights.  Since no identity in issues 

exists between Big Horn I and the present case, Big Horn I is thus not res judicata.  

 Within his dissent in Big Horn I, Justice  Thomas performed a more 

thorough analysis of the 1905 Act than that of the majority, noting that the majority 

ignored the significance of the Court’s own precedent. Big Horn I at 120.  Justice 

Thomas stated, “I would hold that the ceded lands have not been a part of an Indian 

reservation since 1905” and that “Our decisions uniformly demonstrate recognition 
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of state jurisdiction over the lands of the ceded portion of the Wind River Indian 

Reservation.”  Id. The dissent went on to examine three prior cases decided by the 

Wyoming Supreme Court with findings of diminishment of the WRIR. 

 In Merrill v. Bishop, 237 P.2d 186, 69 Wyo. 45, (Wyo. 1951) the Court 

considered the water rights of landowners along Owl Creek. The Court held that: 

Subsequently, by an Act of Congress of March 3, 1905, 33 Stat. 

1016, a treaty between the Indians upon the foregoing reservation 

and the United States was ratified by the Congress of the United 

States.  By this treaty the lands between Owl Creek and Wind 

River to the south were ceded and relinquished to the United 

States, and became a part of the public domain of the United 

States until granted out and conveyed by the United States to the 

settlers thereon, and were open to settlement under the 

Homestead Laws.   

 

Id. at 187. The Court further stated that, under the 1905 treaty, all reservation lands 

from Owl Creek on the North and the Wind River on the South were ceded, Id. at 

189. 

 In Blackburn v. State, 357 P.2d 174 (Wyo. 1960) the Court held that a crime 

committed approximately eight miles north of Riverton was not within the 

Reservation, and that Riverton and the area for many miles north of Riverton is not 

within the reservation boundaries, and those and other lands were no longer Indian 

Country as defined by 18 U.S.C. § 1151.  Id. at 174-176.  The Court addressed the 

issue again in State v. Moss, 471 P. 2d 333 (Wyo. 1970), in conjunction with a 
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murder committed within Riverton by a Northern Arapaho tribal member. Therein 

the Court re-determined that Riverton was not in Indian Country.  Id. at 337. 

 While the dissenting opinion in Big Horn I made a thorough analysis as to 

the reservation status of the 1905 Act area, utilizing prior case law, the majority 

opinion did not do so, instead focusing on the issue of priority dates for water 

rights. Thus, the ruling in Big Horn I is not res judicata and did not definitively 

decide the question of Indian Country status of the ceded lands.  

 D.  Full and Fair Opportunity for Litigation of the Claim 

 As discussed above, the issues of reservation boundaries and reservation 

status of the 1905 Act area were not fully fleshed out in Big Horn I.  First, the 

boundaries themselves were stipulated by the parties.  APLT. APP. at 0946-0960.  

An issue is not actually litigated when it is the subject of a stipulation between the 

parties, unless the parties have manifested an intention to that effect.  RESTATEMENT 

(SECOND) OF JUDGMENTS § 27 Cmt. e (2011).   

 In Big Horn I, the parties expressly manifested the opposite intent, stating on 

the face of the stipulation that it was: 

For the purposes of determining the reserved or other rights to the use 

of water, if any, which may exist with respect to the Wind River 

Indian Reservation, the exterior boundaries of the Wind River Indian 

Reservation are set forth in the United States Statement of Geographic 

Boundaries filed herein… 
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APLT. APP. at 0946.  The parties also stated later in the stipulation that, “This 

stipulation shall not affect the jurisdiction of any parties over lands within the 

exterior boundaries of the Reservation.” [Emphasis added.]  APLT. APP. at 0959.  

This demonstrates a clear intent that the parties did not intend to be bound in future 

proceedings, at least with respect to the boundaries determined in Big Horn I, and 

that the boundaries were stipulated merely for the purpose of determining water 

rights.   

 With regard to the diminishment of the WRIR by the 1905 Act, not only was 

this particular issue unexamined outside of the context of water rights, but the 

cursory test employed by the Special Master at that time in the context of water 

rights was later overruled by subsequent case law. APLT. APP. at 2948-2961.  An 

exception to the application of res judicata exists when a new determination is 

warranted in order to take account of an intervening change in the applicable legal 

context or otherwise avoid inequitable administration of the laws. RESTATEMENT 

(SECOND) OF JUDGMENTS § 28 (2011).  Reexamination is appropriate if the change in 

the law would result in a manifestly inequitable administration of the laws. Id. at 

cmt. c.   

 The Wyoming Supreme Court made no formal scrutiny of the Indian country 

status of the 1905 Act area, especially outside the realm of water rights 

determination.  The Court touched on the 1905 Act  and diminishment of the 
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WRIR a few times throughout its decision, strictly in a historic  context or with 

regard to water right priority dates. See, e.g., Big Horn I at 13, 84, 92, and 112. 

However, no formal test was employed regarding diminishment or status of that 

area. Therefore, we must next look to the decisions below.  

 The District Court  in Big Horn I made no particular finding regarding 

whether or not the reservation had been diminished by the 1905 Act. Judge Joffe 

identified four issues wherein his position differed from the Special Master, all 

with respect to reserved water rights and priority dates.  APLT. APP. at 3379.  He 

then addressed an issue regarding reservation of tribal  water rights and priority 

dates.  Id. Finding those rights to exist, he moved on to list five more issues, all 

regarding the reserved water right and how it related to the purposes of establishing 

the WRIR.  APLT. APP. at 3383. No formal analysis for reservation diminishment 

was performed by the District Court.  

 The Special Master in Big Horn I analyzed the text of the 1905 Act on its 

face to determine if the reservation was diminished, and even then his analysis did 

not stray from the determination of water rights.  See, e.g., APLT. APP. at 2952, 

2955.  In so doing he applied the principals of  surplus land act statutory 

interpretation used in Mattz  v. Arnett, 412 U.S. 481, 505, 37 Led. 2d 92, 93 S.Ct. 

2245 (1973), wherein the Supreme Court articulated that Congressional 

determination to diminish or disestablish a reservation must be expressed on the 
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face of the act or be clear from the surrounding circumstances and legislative 

history. APLT. APP. at 2954-2955. 

 Special Master Roncalio then opined that the language of the 1905 Act was 

similar to that of the agreement at controversy in Ash Sheep Co. v. United States, 

252 U.S. 159 (1920) where the U.S. Supreme Court found the existence of a trust 

relationship. APLT. APP. at 2956.  He determined that nothing in the 1905 

agreement, or the circumstances surrounding it, would lead to a conclusion that the 

Indians or the United States intended that the water rights associated with the 

opened or ceded lands were to disappear as of the date of the agreement. APLT. 

APP. at 2961. Again, this decision was in the context of water rights, rather than 

reservation status or land ownership. 

 Even if the Courts and the Special Master had examined the issue of 

diminishment outside of the limited context of water rights, the law was expanded 

after Big Horn I. Later cases dealt squarely with the issue of reservation 

diminishment and broadened the test used to determine if diminishment was 

intended.   

 Prior to Big Horn I, at least two cases set the first prong of the test as an 

expression of clear Congressional intent to diminish a reservation.  See  DeCoteau 

v. District County Court, 420 U.S. 425  (1975); Rosebud Sioux Tribe v. Kneip, 430 
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U.S. 584 (1977).   The definitive test was formulated after Big Horn I, within  

Solem v. Bartlett, 465 U.S. 463 (1984).   

 The Solem court reiterated that there must first be clear Congressional intent 

to diminish a reservation, and further noted that the most probative evidence of that 

intent is the statutory language used. When clear cession language is coupled with 

an unconditional Congressional commitment to pay a tribe for its opened land, 

there is an almost insurmountable presumption that Congress meant for the tribe’s 

reservation to be diminished.  Id. at 470.  

 The Special Master in Big Horn I wrongfully distinguished the Rosebud 

Sioux case, despite its similar treaty language, and instead focused on the premise 

that the Rosebud treaty used the key word “convey,” which is “absent in the ‘cede, 

grant and relinquish’ language in the 1905 Act.” APLT. APP. at 2960. The Special 

Master was in error, however, as the first sentence in Article II of the 1905 Act 

states, “in consideration of the lands ceded, granted, relinquished, and conveyed by 

Article I…” Yellowbear v. Wyoming,  174 P. 3d 1270, 1275 (Wyo. 2008) 

[hereinafter Yellowbear]. The language of the 1905 Act clearly indicated 

Congressional intent to diminish the reservation.  

 The second factor in the Solem test is that events surrounding the passage of 

a surplus land act may be examined for evidence of Congressional intent to 

diminish. Solem at 471. This may include the manner of negotiation with the tribes 
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and the tenor of Legislative Reports presented to Congress.  Id.  The Wyoming 

Supreme Court did look into the history of the 1905 Act and the majority and 

dissent agreed that the WRIR had been diminished. Big Horn at 119-35.  

 The third factor recognized by the Solem Court in aid of a determination 

regarding diminishment is an examination of the events occurring after the passage 

of a surplus land act. Solem at 471.  This may include Congress’ own treatment of 

the affected areas, the manner in which the Bureau of  Indian Affairs and local 

judicial authorities dealt with unalloted open lands. Id.  The Supreme Court also 

determined that an area’s demographics may be an additional clue as to what 

Congress expected would happen once land on a particular reservation was opened 

to non-Indian settlement. Id at 471-472.  If a substantial number of non-Indians 

settled on the opened lands, de facto diminishment may have occurred. South 

Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 356 (1998); Solem  at 471; Rosebud 

Sioux Tribe at 588 n.3, 604-05; DeCoteau at 448.  Again, the Wyoming Supreme 

Court in Yellowbear  applied this portion of the test, and found that diminishment 

existed. Yellowbear at 1283-84.   

 Another case with facts similar to those regarding the diminishment of the 

WRIR also made an examination of the events subsequent to an act restoring 

unalloted acts to the public domain. In Hagen v. Utah, 510 U.S. 399, 114 S. Ct. 

958, (1994), the Court noted that the current population of the opened lands was 
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about 85% non-Indian, the population of the largest city in the area was about 93% 

non-Indian, the seat of tribal government was not in the opened lands, and the State 

of  Utah had continually exercised jurisdiction in the open area.  Id. at 420-421.   

 As these cases demonstrate, the test used by the Special Master in Big Horn 

I was later expanded. When the expanded test is applied to the more broad 

determination of Indian Country status of the ceded lands, rather than to the narrow 

issue of reserved water rights, diminishment of the WRIR has been found in both 

prior and subsequent Wyoming Supreme Court decisions as well as by the U.S. 

Supreme Court in a case with similar facts. Id. 

 E.  The District Court properly declined to declare Big Horn I res      

       judicata with respect to the Indian Country status of the ceded    

       lands. 

 

 The Northern Arapaho Tribe (hereinafter “NAT”) argues that reservation 

boundaries do not fluctuate in differing legal contexts. Aplt. Op. Br. at 23.  The 

parties in Big Horn I stipulated the boundaries for the sole purpose of determining 

water rights.  APLT. APP. at 0946.  That belies NAT’s argument. The parties at the 

time, including NAT, saw no difficulty in setting the reservation boundaries for a 

singular purpose. 

 Moreover, the Court in Big Horn I did not require a ruling concerning 

“Indian Country” status of the land in question under18 U.S.C. § 1151. Instead it 

examined the history of the area to determine priority dates for water rights, but it 
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was not necessary to determine questions of jurisdiction in civil and criminal 

matters. Those jurisdictional questions were already answered by the Wyoming 

Supreme Court in its prior cases. See e.g., Blackburn, 357 P.2d 174; State v. Moss, 

471 P. 2d 333; Merrill, 237 P.2d 186. The boundaries of the reservation do not 

actually fluctuate, as NAT suggests.  

 A prior Indian water rights case recognized that, because the boundaries of 

several of the Indian reservations were in dispute, quantification of  reserved water 

rights could be adjusted through supplemental decrees once the boundaries were 

finally determined.  Arizona v. California, 376 U.S. 340, 345(1964) (Arizona I 

decree). Furthermore, after the United States and the Quechan Tribe  entered into a 

consent decree in proceedings before the Indian Claims Commission, settling all 

claims made by the tribe, the Court held in Arizona IV that  the consent judgment 

did not preclude a party from  asserting that the lands remained part of the 

reservation since ownership of the disputed boundary lands was not actually 

litigated and decided.  Arizona v. California, 530 U.S. 392, 417 (2000) (Arizona 

IV).  Thus, according to the U. S. Supreme Court has determined that a settlement 

regarding reservation boundaries in a tribal water rights case does not preclude 

those boundaries from being determined in other litigation. 
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 F.  The District Court’s reliance on Yellowbear was proper.  
 

 The District Court did not err in its reliance on the Wyoming Supreme 

Court’s analysis and determination of the status of the 1905 Act area in Yellowbear 

v. Wyoming,  174 P. 3d 1270 (Wyo. 2008).  NAT argues that federal courts should 

not defer to state court determinations regarding  reservation boundaries and Indian 

Country status of the land. Aplt. Op. Br. at  26. This is true only when the state 

court decision is contrary to the evidence, or the law is misapplied.  See, e.g., 

Seymour v. Superintendent of Washington State Penitentiary, 368 U.S. 351, 355-

347, 82 S.Ct. 424, 427-428 (1962).   

 A federal court is not prevented from accepting the decision of a state court, 

if that decision is not in error and is based on substantial evidence. The Tenth 

Circuit itself  made note that “Under our federal system, moreover, there is nothing 

inherently suspect about state courts deciding questions of federal law.  State 

courts have done just this ‘regularly and rightly … throughout our history.’”  

Yellowbear v. Attorney General of Wyoming, 380 Fed. Appx. 740, 742, 2010 WL 

2053516 (10
th
 Cir. May 25, 2010), discussing  In re C & M Props., L.L.C.,563 F. 

3d 1156, 1167 (10
th

 Cir. 2009).   

 The Wyoming Supreme Court made a thorough and careful analysis of the 

status of the ceded portion of the reservation, and it did so with proper application 

of federal law supported by substantial evidence. There was no need for the 

Appellate Case: 09-8098     Document: 01018748670     Date Filed: 11/21/2011     Page: 24



17 

 

Federal District Court to construct its own analysis when the Wyoming Supreme 

Court made such a comprehensive examination of relevant laws and applied the 

law properly to the facts. Thus, Yellowbear has become the definitive decision 

concerning diminishment of the WRIR. 

 G.  The Yellowbear Court did not misconstrue Big Horn I. 

 NAT’s  argues that the Yellowbear decision fails to appreciate that  the Big 

Horn I majority affirmed the District Court’s award of 1868 reserved water rights 

in the 1905 Act area depended entirely on a finding of reservation status in the 

1905 Act area. This premise is unsupportable. APLT. OP. BR. at 29.  First, NAT 

fails to cite to an example to which this argument attaches. Additionally, the Big 

Horn I Court did not find that the 1905 Act failed to diminish the WRIR.  Instead, 

it examined the language of the Act to determine whether an intent to reserve water 

for the Indians existed.  This was decided outside of the scope of the question of 

the status of the 1905 Act area. Big Horn I, 753 P. 2d at 93-94.  

 H.  The Yellowbear Court did not ignore the presumption against               

       diminishment.  

 

 In Solem the Court determined that only a clearly expressed Congressional 

intent to diminish a reservation could overcome the presumption against 

diminishment.  Solem,  465 U.S. at 470. The Yellowbear court did not ignore the 

presumption, as NAT suggests.  Explicit statutory language regarding cession, 

coupled with an unconditional commitment from Congress to compensate the tribe 
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for its open land creates an almost insurmountable presumption that Congress 

intended that a reservation be diminished. Id. at 470-471.   Contrary to NAT’s 

argument, the Yellowbear Court performed a thorough examination of the wording 

in the 1905 Act regarding cession and the government’s obligation to pay, and 

concluded that both factors were met.  Yellowbear, 174 P. 3d 1270, 1282 (Wyo. 

2008).  

 I.  A federal court may concur with a state court decision. 

  

 NAT argues that the Tenth Circuit, in the habeas case filed by Mr. 

Yellowbear, acknowledged that “[a] state court’s decision on a federal question 

generally does not preclude a federal court from subsequently reaching a contrary 

conclusion.” Yellowbear v. Attorney General of Wyoming at 743, fn. 3. While this 

statement may be true, so is its converse.  A federal court is also not precluded 

from reaching a concurring conclusion with a state court decision, which is what 

transpired in this case.  

 J. Denial of petition for certiorari does not speak to the merits of the   

     case. 
 

 NAT’s claim that the denial of certiorari in Big Horn I  speaks to the finality 

of that litigation, and thus aids in rendering the case res judicata is misplaced.  

APLT. OP. BR. AT 31. Again, the Big Horn I Court never rendered a final decision 

regarding the status of the 1905 area outside the concept of water rights.  NAT’s 

focus on the one case cited by the District Court regarding denial of certiorari is 
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misleading. APLT. OP. BR. at 31-32.  Denial of certiorari was not a comment on the 

finality of the claim, and had nothing to do with the merits. The concept that denial 

of certiorari is not a comment on the merits of the claim is a common premise, and 

abundant authorities exist. While the case cited was a habeas case, numerous other 

cases throughout history have also stated the concept.  See, e.g., Stutson v. United 

States, 516 U.S. 165 (1996); Equality Foundation of Greater Cincinnati v. City of 

Cincinnati, 525 U.S. 943 (1998); Knight v. Florida, 528 U.S. 990 (1999). There is 

no basis in the law for NAT’s assertion that denial of certiorari speaks to the merits 

of the claim.  

 K.  The Big Horn I ruling concerning water rights is not displaced. 

 Nothing  in the District Court’s decision negates the reservation boundary 

stipulation entered into by the parties in Big Horn I. The stipulation is not 

precluded and can stand with regard to the appurtenant water rights.  

 While checkerboard jurisdictions may be disfavored, there is no per se rule 

against them. Confederated Tribes and Bands of the Yakima  Nation v. County of 

Yakima, 903 F. 2d 1207 (9
th
 Cir. 1990), rev’d on other grounds. As discussed 

above, the Court held in Arizona IV that an agreement between the parties with 

respect to reservation boundaries in a reserved water rights matter can be restyled 

at a later time. Arizona,  530 U.S. at 417. The ruling in  Big Horn I may stand with 

Appellate Case: 09-8098     Document: 01018748670     Date Filed: 11/21/2011     Page: 27



20 

 

respect to the water rights it determined, but the diminishment of the reservation  

was definitively determined in Yellowbear, Blackburn, State v. Moss, and Merrill.  

 

II.  The District Court did not err in dismissing NAT’s claim under Rule 19. 

 

 The District court did a thorough analysis to determine whether the Eastern 

Shoshone Tribe (hereinafter, EST) and the United States were necessary and 

indispensable parties under Rule 19, and its ruling that they are necessary and 

indispensible is not an abuse of discretion and is supported by the evidence. The 

decision that the tribes could not be joined due to sovereign immunity is also 

appropriate. The court performed the balancing test required by Rule 19(b) and 

determined that the first three factors favored dismissal, thus outweighing the 

fourth factor. APLT. APP. at 4249. 

 A.  Standard of Review. 

 

 This Court examines both the Fed.R.Civ.P. Rule 19(a) necessary party 

analysis and the Rule 19(b) indispensible party analysis under the abuse of 

discretion standard of review.  Davis v. United States,192 F. 3d 951, 957 (10
th
 Cir. 

1999). Underlying legal conclusions, however, are reviewed de novo. Id. 

 B.  The District Court properly interpreted Rule 19(a) to require                     

       joinder of the U.S. and EST.  

 

 Fed.R.Civ.P. Rule 19(a) defines a required party as one who is subject to 

service of  process, whose joinder would not deprive the court of subject matter 
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jurisdiction, and in whose absence the court cannot accord complete relief among 

existing parties or if disposal of the action in his absence may impede his interest 

or his ability to protect his interest, or whose absence would leave an existing party 

subject to a substantial risk of incurring other or inconsistent obligations. 

 A court must examine whether, in the non-joined parties’ absence, complete 

relief can be granted to the existing parties.  Dawavendewa v. Salt River Project 

Agric. Improvement & Power Dist., 276 F.3d 1150, 1155 (9
th

 Cir. 2002).  The 

District Court  properly determined that, without joinder of the Eastern Shoshone 

Tribe and Federal Government, complete relief to all parties and non-joined parties 

could not be granted.  APLT. APP. at 0345. 

 The Court noted that NAT, EST and the Federal Government were all 

parties to the 1905 Act. Id.  Presumably, the Court meant that they were actually 

parties to the underlying 1904 treaty. “A treaty, including one between the United 

States and an Indian Tribe, is essentially a contract between two sovereign 

nations.”  Wash. v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 

U.S. 658, 675, 99 S.Ct. 3055, 3069 (1979).  “No procedural principle is more 

deeply imbedded in the common law than that, in an action to set aside a lease or a 

contract, all parties who may be affected by the determination of the action are 

indispensable.”  Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325 (9
th
 Cir. 1975); 

See also Navajo Tribe of Indians v. State of N.M., 809 F.2d 1455, 1472 (10
th
 Cir. 
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1987) (An instrument may not be cancelled unless all parties to the instrument are 

present.); McClendon v. U.S., 885 F.2d 627, 633 (9
th
 Cir. 1989) (A tribe which is 

party to a lease agreement, which is to be enforced, is an indispensible party.).  The 

rights and responsibilities of the parties to the 1904 treaty could not be determined 

without the presence of all.  

  1.  Big Horn I is not res judicata; therefore all parties are   

       indispensible to this claim. 

 

 NAT contends that, since Big Horn I is res judicata with respect to Indian 

country status of the 1905 Act area, all parties to that judgment need not be 

included in the present claim.  APLT. OP. BR. at 36.  Since Big Horn I is not res 

judicata regarding that issue outside of the realm of reserved water rights, as 

discussed above, NAT’s position is not supportable.  

  2.  The “public rights” exception to joinder does not apply here. 

 

 NAT’s claim that a “public rights” case exception applies to traditional 

joinder requirements if congressional legislation is at controversy is also 

inapplicable. APLT. OP. BR. at 37. Here, no constitutional, national statutory, or 

national administrative issues are at issue, and there would not be a large number 

of people affected. Aplt. Op. Br. at 38.  This case is of local significance,  but is 

not of national import.  

 The cases cited by NAT in support of its argument are distinguishable.  

Makah v. Verity, 910 F. 2d 555, 559 n. 6 (9
th

 Cir. 1990), is distinguishable in that it 
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is an administrative law case, based on regulations which were expressly subject to 

judicial review, and subject to remedy under the Administrative Procedure Act, 

without the presence of other tribes. The gaming case, Northern Arapaho Tribe v. 

Wyoming, 389 F.3d 1308 (10
th
 Cir. 2004), is distinguishable because each tribe is a 

separate entity with respect to gaming. Consequently, each has its own right to 

negotiate a compact with the State under the Indian Gaming Regulation Act. In the 

present case, both tribes would be affected by a ruling that the WRIR was not 

diminished, and one tribe cannot negotiate on the other’s behalf.  

 NAT’s further argument that courts may interpret an act of Congress without 

all the parties is inapplicable in the case at bar. APLT. APP. at 37. The 1905 act was 

based on a treaty between the United States and both the EST and NAT.  As 

discussed in Section II.B. above, all parties to a treaty must be included in a 

proceeding to modify or dissolve the treaty.  

  3.  United States and EST are indispensable parties.  

 

 The District court did not abuse its discretion in ruling that the United States 

and the EST were necessary and indispensable parties. The Court did an extensive 

Rule 19 analysis and found that all the elements of subsections (a) and (b) were 

met. APLT. APP. at 4235-4249. The Court did not merely acknowledge the cases 

cited by NAT regarding the alleged non-necessity of the United States and EST, as 

NAT claims, but rather distinguished them with solid reasons.  APLT. APP. at 4249-
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4259. It is not necessary to reiterate and reargue the District  Court’s reasoning 

here, as it is thoroughly laid out in the Court’s decision.  

 NAT’s contention that neighbor tribes are not required parties where the 

plaintiff tribe seeks declaratory and injunctive relief,  vis-a-vis state officials who 

infringe on treaty rights is unsupportable with respect to the case at bar.  APLT. OP. 

BR. at 41. In the Mille Lacs case cited by NAT, land status was not at issue, and 

relief could be tailored to meet the needs of one tribe with respect to resource 

allocation between Indians and non-Indians. Mille Lacs Band of Chippewa Indians 

v. State of Minn., 853 F. Supp. 1118, 1131(D. Minn. 1994). Makeh, as discussed 

above, is distinguishable because it dealt with agency action under the 

Administrative Procedures Act (APA), and did not concern land status. 

  4.  The District Court did not err in the manner it joined the  

       United States and EST and its later conclusion that  their  

       joinder was not feasible. 

 

 The Court could not join the United States and EST as involuntary plaintiffs 

because they did not meet the elements. Fed. R. Civ. P. 19(a)(2) states that a party 

who should be joined as a plaintiff but refuses to do so may be made a defendant, 

“or, in a proper case, an involuntary plaintiff.” However, the parameters of what 

constitutes a “proper case” are not defined in the Rule.  

 The U.S. Supreme Court examined this issue in Independent Wireless Tel. 

Co. v. Radio Corp. of America, 269 U.S. 459, 46 S.Ct. 166, 70 L.Ed. 357 (1926), 
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and determined that a proper case is one in which the involuntary plaintiff is 

outside the court’s jurisdiction, and is under a duty or obligation to join the suit but 

has refused to do so. The involuntary plaintiff must also have been requested to 

voluntarily join the suit, before refusal to join. Id. at 473. Here, the United States 

and EST had no duty or obligation to join the suit, and had not been requested to 

voluntarily join. Thus, they could not be made involuntary plaintiffs. 

 NAT’s argument that these parties do not meet the definition  of “third-party 

defendant” under Fed.R.Civ.P. 14 is moot, as Rule 14 addresses only joinder set in 

motion by a plaintiff or defendant. Instead the Court joined the parties under Rule 

19(a)(2), which states that  a court must order joinder of a necessary party, and that 

party may be made a defendant if  the party refuses to join as a plaintiff. APLT. APP. 

at 4212.  This was the only method by which the Court could compel arguments by 

the United States and EST and determine whether they would assert their 

sovereign immunity.  Once the EST and the United States were compelled to make 

their arguments, the Court was then able to make a fully informed determination 

that joinder was unfeasible.  

 The issue of whether joinder of The United States and EST is possible 

through their officials and agencies was fully briefed in Appellee  Harnsberger’s 

Response To Northern Arapaho Tribe’s Rule 27.2(A)(1)(b-c) Motion For 

Summary Disposition, which is still pending before this Court.  See APPEAL DOC.  
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# 01018782394.   In summary,  Ex parte Young, 209 U.S. 123 (1908) established 

an exception to sovereign immunity which was later found to apply to tribes. 

Crowe & Dunlevy, P.C. v. Stidham, 640 F. 3d 1140, 1156 (10
th

 Cir. 2011).    

However, the exception still only permits suit against an individual acting in his 

official capacity who has violated the Federal Constitution or a federal statute. See 

Ex parte Young at 159, 167. The exception does not apply to the third party 

defendants in this case, as no violation of the Constitution or federal law has been 

alleged against the United States or EST or their officials.   

 NAT mischaracterizes 5 U.S.C. §702 by stating that a claim against an 

agency or officer of the United States shall not be dismissed on the ground that the 

United States is an indispensable party.  APLT. OP. BR. at 42.  The full text of the 

statute states that the agency or officer must have acted or failed to act in an 

official capacity or under color of legal authority.  Here, no such claim has been 

leveled against the United States or its agents. 

 The State and County defendants cannot join the United States or EST 

themselves, as NAT contends. They are prohibited from doing so by the same 

sovereign immunity principals which prohibit the Court from joining them.  

 C.  The District Court properly interpreted and applied Rule 19(b).

 The District Court did not abuse its discretion in its application of Rule 
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19(b), and it performed a careful balancing test of the Rule 19(b) factors, which 

came out in favor of dismissal. APLT. APP. at 4238 – 4256.  

 The cases relied upon by NAT in its argument are distinguishable. APLT. OP. 

BR. at 45. This Court, in Sac and Fox Nation of Missouri v. Norton, 240 F. 3d 

1250, 1259 (10
th
 Cir. 2001), did not allow an action to go forward because another 

tribe with parallel interests refused joinder.  Instead it proceeded because the 

Secretary of the Interior was a party and had identical interest to that of the other 

tribe.  In the present case, however, a ruling in the absence of EST and the United 

States would affect their jurisdictional rights in the contested area, and a judgment 

in their absence would have a prejudicial effect on those rights. Choctaw and 

Chickasaw Nations v. Seitz, 193 F. 2d 456, 460 (10
th
 Cir. 1951) is distinguishable 

because there, a statute existed allowing tribes to sue to recover lands without the 

presence of the United States.  In the present case, the United States and EST were 

both parties to the treaty underlying the 1905 Act, and thus are both necessary 

parties in matters brought to determine rights under the Act.  

  1.  A judgment in the absence of the United States and EST   

       would be prejudicial.  

 

 NAT posits that title to property (or property allocation ) is an element of 

potential prejudice and that no such property interest exists here. APLT. OP. BR. at 

51.  While this case is not strictly a question of title to property, it does involve the 

status of the 1905 Act area; thus, it does involve allocation of lands in that the 
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Court, by necessity, must determine the status and ownership of those lands before 

it can rule on the issue of whether those lands are Indian country for taxation 

purposes.   

 Here, if reservation boundaries are reestablished without their participation, 

it would be highly prejudicial to the members of the EST, as it would be to the 

United States.  Rights, duties, and interests of parties should not be determined 

without their participation. A judgment in the absence of the United States or the 

EST would be grossly inadequate.  

 The ability to intervene is not a factor that reduces prejudice if intervention 

requires waiver of sovereign immunity.  Confederated Tribes of Chehalis Indian 

Reservation v. Lujan, 928 F.2d 1496, 1500 (9
th

 Cir. 1991), citing Makah at 560.  

Courts have recognized that a plaintiff’s interest in litigating a claim may be 

outweighed by a tribe’s interest in maintaining its sovereign immunity. Enterprise 

Management Consultants, Inc. v. U.S. ex rel. Hodel, 883 F.2d 890, 894, (10
th
 Cir. 

1989). If  the Court were to rule that EST and the United States were indispensible 

parties but the case could proceed without them, this would amount to 

constructively forcing the absent sovereigns into litigation, which is contrary to  

the concept of sovereign immunity. 
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  2.  The Rule 19(b) balancing test weighs in favor of dismissal. 

 

 The first three factors weigh the balance of the Rule 19(b) test in favor of 

dismissal, despite the fact that NAT may be left without a remedy, which is the 

fourth factor to be considered. The adverse effects of deciding reservation 

boundaries and land status in the absence of the EST and the United States far 

outweigh the adverse effects to NAT.   

 The prejudice to the EST and United States if  NAT proceeds in its claim 

would be greater than that to NAT if the claim were dismissed. The EST and 

United States would incur additional expenses and responsibilities if their 

jurisdiction were expanded, without representation in the process leading to such 

an additional burden.  This result directly contravenes all of the underlying 

premises in the law, such as notice, representation, and a right to be heard before 

action is taken permanently affecting one’s rights. Changing the jurisdiction in 

such a manner in areas of the WRIR which contain a majority of non-Indian 

residents would cause substantial upheaval
1
. Law enforcement, government, school 

districts,  environmental regulation enforcement, and Tribal Employment Rights 

Office (TERO) taxation of businesses in Indian Country are only a sampling of the 

myriad areas which would be significantly affected.  

                                                 
1
 The City of Riverton, for instance, is 79% non-Indian in population, according to 

the 2010 Census data. U.S. Census Bureau, 2010 Census Redistricting Data (Public 

Law 94-171) Summary File, Table P1. 
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 The NAT, EST, and United States do not have substantial interests which 

are similar enough to allow one to advocate on behalf of the others, as they did in 

the  Sac & Fox case.  Sac & Fox at 1260. The WRIR tribes argued as such in their 

amicus brief in Big Horn I, stating that, because of a conflict of interest, the United 

States could not adequately represent the them. APLT. APP. at 2935. 

 NAT’s argument that Ex parte Young’s exception to sovereign immunity is 

now extended to tribal sovereign immunity via Crowe & Dunlevy, is inapplicable, 

as it only permits suit against an individual acting in his official capacity who has 

violated the Federal Constitution or a federal statute. See Ex parte Young at 159, 

167. The EST has not been alleged to have committed any such violation; nor has 

the United States. Consequently, the Ex parte Young exception does not apply. 

 The District Court did not abuse its discretion in its application of the Rule 

19(b) balancing test, and its ruling should stand. 

 

III.  The District Court properly concluded that it lacked subject matter                       

 jurisdiction.  

 

 A.  Standard of Review 

 

 A legal ruling regarding when a party can assert its sovereign immunity and 

the District Court’s determination of subject matter jurisdiction is reviewed de 

novo.  Citizen Potawatomi  Nation v. Norton, 248 F.3d 993, 996 (10
th
 Cir. 2001). 
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 B.  Federal law must be applied in conjunction with the Federal Rules of 

       Procedure.  

 

 Rule 19(a) states that a person who is subject to service of process 

and whose joinder will not deprive the court of subject matter jurisdiction must be 

joined as a party, if several additional factors are met.  

  While 28 U.S.C. §§1331 and 1362 confer original jurisdiction on district 

courts over claims brought by any Indian tribe arising under the laws or treaties of 

the United States, as NAT claims, that argument ignores the necessary and 

indispensible party test that the Court is required to apply under Rule 19.  

CONCLUSION 

 This Court should affirm the District Court’s Order Granting Eastern 

Shoshone Tribe’s Motion to Dismiss, Granting United States’ Motion to be 

Dismissed as a Third-Party Defendant, Granting State Defendants’ Second Motion 

to Dismiss, and Granting Defendant Harnsberger’s Renewal of Motion to Dismiss, 

entered on October 6, 2009.  
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STATEMENT REGARDING ORAL ARGUMENT 

 Oral argument is requested due to the complexity of the issues. 

     Respectfully submitted  

     on this 21
st
  day of November, 2011, 

 

 

     /s/ Jodi A. Darrough 

     Jodi A. Darrough        

     Deputy Fremont County & Prosecuting Attorney 

     450 N. 2
nd

 Street, Room 170 

     Lander, WY  82520 

     (307) 332-1162            (307) 332-1029 FAX 

 

     Brian T. Varn 

     Fremont County & Prosecuting Attorney 

     450 N. 2
nd

 Street, Room 170 

     Lander, WY  82520 

     (307) 332-1162            (307) 332-1029 FAX 
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