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APPEAL OF JUDGMENT AND RELIEF REQUESTED

Respondent/Appellant Courtney Hinkle appeals from an unpublished opinion of the
Michigan Court of Appeals dated August 11, 2011, affirming the Order of the Sixth
Judiciat Circuit terminating her parental rights to her son,

The most salient issue raised in this appeal is the blatant failure to comply with the
Indian Child Welfare Act (ICWA), 25 USC 1901 et seq. by first the Department of
Human Services as petitioner, then the trial court from the minute it issued an Order To
Take into Custody without ensuring that the Children’s Protective Services worker had
investigated potential American Indian heritage, and finally by the Michigan Court of
Appeals. At the preliminary hearing, the Appellant informed the intake Referee that her
family belonged to the Saginaw Band of the Chippewa Indians, and yet the record to
date is totally devoid of any documentation that the tribe had been served with notice.
Even at the oral argument in the Michigan Court of Appeals, Judge Wilder asked the
Prosecutor where in the record was there proof of compliance with the notice
requirement of ICWA. The response from the Oakland County Prosecutor was that
DHS stated to the Court that the tribe had been served. ironically, Judge Martha
Anderson at a pretrial hearing had not been satisfied with an oral representation by
DHS of ICWA compliance and informed the Department that there needed to be proof
filed with the Court. Neither the legal nor social file of this case reflects any written
proof of compliance. After the case was transferred to Judge Gorcyca, the lack of

compliance was never pursued by the trial court.




Two of the three judges involved in the current ICWA case pending before this
Honorable Court, In re C.I. Morris, COA Case Number: 299471, SCt Case Number:
142759. were on the panel in the instant case.

Rather than remand the matter to the trial court to ensure tribal notification, the Court
of Appeals found without any verification that notice had been given. The Prosecutor
had argued that mother had waived the issue; no case law allows a parent to waive
notice to an American Indian tribe should the child involved in the child protective
proceeding be a potential member.

To avoid the issue that the pending Morris case, supra, presents to this Honorable
Court regarding conditionally affirming termination without proof of compliance with
ICWA, the Court of Appeals simply created a new remedy. Violations of ICWA are
rampant in Oakland County, and were especially egregious in the Gordon matter given
that the mother named not just the identity of the tribe but of a specific band of that tribe,
to which both her biological and adoptive mother belonged.

The Appellant also argues that the Court of Appeals not only needed to ensure
compliance with ICWA prior to reaching a decision on the issues of statutory grounds,
reasonable efforts toward reunification, and best interests of the minor, but even if the
child turns out not to be tribal-eligible, the trial court erred. For example, although the
agencies involved were receiving federal funds pursuant to 72 USC 675(4) to transport
the chiid home for visits, the child placing agencies blatantly refused to faciliate
reunification as the mother received bus tickets to visit her child in northern Michigan
that were only good in the Detroit metropolitan area. No wonder Michigan has a track
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record of flunking federal Title IV-E audits.




The issues involved in this Gordon matter are those of significant public interest
as the multiple violations of Title IV-E in the past several years along have resulted in
fines assessed to the State of Michigan of millions of dollars and led to the
implementation of a Court Improvement Project. Further, this Honorable Court by
accepting the Morris case, supra, after a remand to the Court of Appeals, has already
expressed its concern about violations of the Indian Child Welfare Act by the trial courts
and the continual allowance of those violations by the Michigan Court of Appeals.
Accepting this Application for Leave will send a message that child protective
proceedings must adhere to statutes, that the constitutional rights of parents cannot be
denied and that denial deemed “harmless,” and that the taxpayers do not have to
continually pay for the malfeasance and ignorance of the Department of Human

Services.

STATEMENT OF JURISDICTION

Courtney Hinkle appealed of right, pursuant to MCR 3.993(A). an order terminating her
parental rights to the Michigan Court of Appeals. She requested appellate counsel
within fourteen days of the entry of the order terminating her parental rights o her son
Jeremiah Gordon, Thus, her appeal to the Michigan Court of Appeals was timely. The
decision of the Mlichigan Court of Appeals is dated August 11, 2011, less than twenty-

eight days from the filing of this Application of Leave To Appeal.




STATEMENT OF QUESTIONS PRESENTED

1. DID THE MICHIGAN COURT OF APPEALS ERR BY FAILING TO REMAND THIS
CASE TO THE TRIAL COURT TO ENSURE COMPLIANCE WITH THE NOTICE
REQUIREMENT OF THE INDIAN CHILD WELFARE ACT, 25 usc 1901 ET SEQ.
WHEN THE APPELLANT AT THE PRELIMINARY HEARING LEVEL INFORMED THE
TRIAL COURT THAT HER FAMILY WERE MEMBERS OF THE SAGINAW BAND OF

THE CHIPPEWA INDIAN TRIBE?

Appellant answers YES.
Appellee Michigan Department of Human Services’s (DHS) answers NO.
Appeliee Lawyer-Guardian ad Litem has not participated in this appeal to date.

The trial court addressed the issue by directing DHS to provide notice (although only
notice to ICWA, which is the name of the statute, not an entity) and fo place the
response in the court file, but failed to ensure that DHS complied.

3. DID THE MICHIGAN COURT OF APPEALS ERR BY FINDING THAT THE ISSUE
OF NOTICETOA FEDERALLY-RECOGNIZED AND NAMED AMERICAN INDIAN
TRIBE COULD BE WAIVED BY THE APPELLANT MOTHER?

Appellant answers YES.
Appeliee DHS presumably answers NO.
Appellee | awyer-Guardian ad Liter’s answer is UNKNOWN.

4. DID THE TRIAL COURT RECORD SUPPORT THE CONCLUSION OF THE
MICHIGAN COURT OF APPEALS THAT THE APPELLANT HAD WAIVED THE

NOTICE REQUIREMENT OF ICWA?

Appellant answers NO.

Appellee DHS's answer is UNKNOWN.

Appellee Lawyer-Guardian ad Litem’s answer is UNKNOWN.

The Michigan Court of Appeals answers YES.

The trial court ordered DHS to comply with the notice requirements of ICWA.

5. DID THE MICHIGAN COURT OF APPEALS ERR BY FINDING THAT THE
DEPARTMENT OF HUMAN SERVICES MAKE REASONABLE EFFORTS, OR ACTIVE
EFFORTS IF THE CHILD IS AMERICAN INDIAN, TO REUNIFY THE APPELLANT
WITH HER CHILD ESPECIALLY CONSIDERING THAT TITLE IV-E FUNDS
PURSUANT TO 42 uSC 675(4) WERE MISAPPROPRIATED BY FAILING TO
PROVIDE TRANSPORTATION FOR THE CHILD TO THE MOTHER FOR VISITS

SUFFICIENT TO ?

Appellant answers YES..
Appeliee DHS answers NO.
Appellee Lawyer-Guardian ad Litem’s answer is UNKNOWN.



The trial court answers YES only to reasonable efforts, but failed to ensure that
appropriate use of Title IV-E funds.

6 DID THE COURT OF APPEALS ERR BY AFFIRMING THE TRIAL COURT’S
FINDING THAT CLEAR AND CONVINCING HAD BEEN PRESENTED TO PROVE
STATUTORY GROUNDS EXISTED TO TERMINATE PARENTAL RIGHTS,
ESPECIALLY WHEN IT IGNORED THE SALIENT FACTS THAT MOTHER HAD
HOUSING, EMPLOYMENT, HAD COMPLIED WITH COUNSELING, AND HAD

BENEFITTED FROM PARENTING CLASSES?

Appeliant answers YES.
Appellee Department of Human Services’s answer is NO.

Appellee Lawyer-Guardian ad Litem’s answer is UNKNOWN.
The Michigan Court of Appeals answers NO.
The trial court’s answer is NO.

7. DID THE COURT OF APPEALS ERR BY FINDING THAT IT WAS IN THE CHILD’S
BEST INTERESTS TO AFFIRM TERMINATION, ESPECIALLY GIVEN THAT THE
COURT CLINIC’'S EXPERT GAVE HIGHLY-SPECULATIVE TESTIMONY BASED ON
WHAT DHS HAD TOLD HER AND HAD NEVER OBSERVED THE MOTHER AND
CHILD TOGETHER NOR HAD EVER MET THE CHILD?

Appellant answers YES.

Appellee Department of Human Services’s answer is NO.
Appeliee Lawyer-Guardian ad Litem’s answer is UNKNOWN.
The Michigan Court of Appeals answers NO.

The trial court’s answer is NO.

STATEMENT OF FACTS
This child protective proceeding began with the Department of Human Services
(DHS) requesting an Order To Take Into Custody (OTTIC) on May 21, 20081.. Referee
Karla Mallett conducted the hearing by telephone, and neither the child nor the parents
were represented by counsel. {Tr. 5-21-08, p.3}.Children’s Protective Services’ worker
Nina Bailey testified that the reason for her request to take Jeremiah Gordon (dob May
9, 2007) into custody was a referral for medical neglect. Jeremiah had sustained

second-degree burns to his hands from falling into a fireplace, and his mother had failed

t The applicable court rule as to an OTTIC is MCR 3.963(B).
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to return to Hurley Hospital for a medical follow-up treatment. {Supra, pp. 3-4} According
to Ms. Bailey, Jeremiah had been in a guardianship, but that had been terminated on
certain conditions that the child was not supposed to be in the Pontiac area with a Mr.
Stevens, but that mother was currently with that person. Ms. Bailey alleged that multiple
people were staying in the home with mother and that mother also had an active CPS
case. She had the child around substance abusers, was improperly supervising, and
had not been using appropriate parenting skills. Generally, the environment was unsafe.
{Supra, pp. 4-5}. Ms. Bailey stated that three counties had been involved with the
mother. {Supra, p. 5}. The Court then found that based on the history and the
aliegations, the surroundings would endanger the child’s heath, safety or welfare, and
that the present placement was contrary to the child’s welfare. {Supra, pp. 6-7}. The
Referee further found that reasonable efforts had been made by DHS.

The Referee then asked if there was an American Indian tribal membership or
eligibility, to which Ms. Bailey said, “No.” No testimony was provided by Ms. Bailey if
she had researched the American Indian heritage question. {Supra, p. 7}. When
asked if any relatives were available, Ms. Bailey stated that she did not have any
currently, but would have to ask the mother. {ld}. When asked about a criminal history
and Central Registry history, Ms. Bailey stated that mother had a criminal history, but no
history of being on the Central Registry. The Court then granted the OTTIC, placed the
child with DHS pending a preliminary hearing set for the next day. {Supra, p. 8}.

On May 22, 2008, the trial court conducted a preliminary hearing. Mother had
appointed counsel, Larry Smith, who sent in a substitute.Giving probable cause

testimony, the worker claimed that based on her investigation the mother had not been




properly supervising the child and had failed to provide follow-up medical care. {Supra,
p. 10}. On May 20, 2008, mother had admitted that she had failed to follow medical
instructions, that she had three adults and her boyfriend living on a one-bedroom studio
apartment. {Supra, pp. 10-11}.

Under cross-examination by the defense, Ms. Bailey testified that mother had been
living in Shiawassee County, whose court had jurisdiction over Jeremiah. (Ms. Bailey did
not specify the type of case). The assigned CPS caseworker in that county was Melissa
Deming whom Ms. Bailey had contacted. {Supra, p. 12} Ms. Bailey specified that
Jeremiah had burned himself in mother’s care, was treated at the Hurley Hospital Burn
Unity, but mother had stated that she did not return for care. When CPS inteNened, the
mother returned for care. Currently, Ms. Bailey mgiwmgmle_nlaljgn_thﬁt_mojhemad
to return, but had requested paperwork. {Supra, pp- 12-13}. Ms. Bailey also admitted
that Paragraph F of the petition was no longer correct because the CPS case against
the mother in Shiawassee County had been closed. {Supra, p. 14}. Mother had given
guardianship to a relative, but had not been ordered to do anything by the Shiawassee
County court. {Supra, pp. 14-15}. Therefore, when the petition alleged that the mother
was supposed to attend parenting classes and attend counseling, there was actually no
court order for mother to do that. {Supra. p. 15}. Ms. Bailey admitted that her interview
of the mother had been ten minutes and that the burns had been an accident. The
testimony further revealed that Ms. Demming had seen a different home than had Ms.
Bailey. {Supra, p. 16}. As to CPS referring the mother to parenting and counseling, that
was an alleged request of Ms. Demming, but Ms. Bailey had no record in writing of

those alleged referrals and had no documents as yet from Shiawassee County CPS.




{Supra, p. 17}. The Referee then announced that the Court was confused; Ms. Bailey
then clarified that there had not been a child protective proceeding in Shiawassee
County, but only a guardianship that was now terminated. {Supra, p. 18},

The Prosecutor as Co-Petitioner argued that probabile cause had been proven and
requested authorization of the petition The defense attorney argued that the court not
authorize the petition as Ms. Bailey had not fully researched the matter and had not
received documents. The defense asked for return of the child to the mother {Supra,
pp,. 19-20}. The Lawyer-GAL, Ms. Sﬁepherd, asked for authorization of the petition.
{Supra p. 20}. During all of the testimony, no one inquir ut Ameri
heritage. {Supra, pp. 5-20}.

The Court, admitting that there were credibility issues on some of the allegations,

then authorized the petition. The Court then at the end of the hearing asked about

American Indian heritage; the mother replied that her family is part of the Saginaw

pp. 27-28}. The Referee then ordered DHS to do an investigation and notify the

tribe. {Supra, p. 28}.
On July 21, 2008, the Court on the day of trial, the Prosecutor announced that the

mother would plead no contest. {Tr. 7-21-08, pp. 3}. The Court inquired if DHS had
received any response regarding the potential American Indian heritage of the
minor. Ms. Bailey stated that she had proof that her letter had arrived, but no
results as to tribal membership. {Supra, p. 4}. No proof to this attorney’s

knowledge after examining the trial court’s files was ever presented to the trial




court on that date or ever.2 The Respondent mother then proceeded to plead no
contest. {Supra, pp. 6-8}. For an independent basis, a complaint filed by DHS oh May
20, 2008, was used. {Supra, pp. 8-9}. The Court then ordered a psychological
evaluation for the mother,and set the matter for disposition. {Supra, p. 9}.

DHS had received notice of a potential' relative plécement. Mother’s attorney stated
that the mother liked the cufrent placement and was concerned that her relatives lived
far up north. (The issue of transportation became an issue on appeal lpursuant to
Title IV-E). Ms. Callins, Assistant Prosecutor, stated she had discussed the distance
with the relatives; they claimed that they would bring fhe child down for visits,
Apparently, the child héd previously been in a guardianship with those relatives, but the
guardianship had been terminated with the probate court ordered the return of the child
to the mother. {Supra. pp. 10-11}. |

On Se'ptember 22, 2b08, the Court proceeded to the initial disposition The goals in
- the case plan were for the mother to obtain and maintain suitable housing, to maintain a
legal source of income, to obtain appropriate parenting skills, to obtain emotional
stébility, to obtain and maintain a substance-free lifestyle, and to maintéin fhe‘ family
bond. DHS planned to place the child with the aunt u'p north. The relatives hald agreed
to driving the child down to Oakland County for visits once per week with the mother.
{Supra, pp. 4-5}.

The defense attbrney agreed with most of the Parent Agency Agreement, but did nof

understand why three random drug screens were in it as the Court had ordered

2 Duting oral arguments in the Court of Appeals, Judge Wilder asked the Prosecutor where there was
proof of notice to the tribe; the answer was that DHS said they had notified the tribe. No documentation

was ever provided to my knowledge in the trial court’s file.
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previously that if mother’s drug screen were negative; no further screens were required.
Mother had been drug-free for several years. The defense requested unsupervised
daytime visits and requested longer visits as mother had only been afforded short visits
to date. {Supra, pp. 7-8}. The court then asked if there were American Indian
heritage, to which Ms. Hinkle replied that there was on her mother’s side. Her

aunts and uncles were tribal members. A woman then spoke up and stated that she

was Ms. Hinkle’s biological mother and that she was still waiting on her membership.
{Supra p. 9}. The Court inquired if notice had been sent to ICWA;? the prosecutor
responded that notice had been sent, but no response had been received. Again no
documentation was shown to the Court.

The Court then ordered the mother to sign and comply with the case plan and
ordered the mother to have a psychiatric evaluation to be paid for by DHS. Mother was
to follow all recommendations from the psychiatric evaluation. The visits were to remain
supervised by DHS or its designee. The Court removed the requirement of drug
screens. The Court asked Ms. Campbell of DHS to obtain a copy of the notice
sent to ICWA for the court file. {Supra, pp. 10-11}.

On January 5, 2009, the Court held a review. Ms. Lisa Smith, foster care worker,
reported that Ms. Hinkle had supervised visits with Jeremiah, who had continued to
reside with an aunt up north, at the DHS office and had interacted appropriately with her
son. {TR. 1-5-09, pp. 3-4}. Ms. Hinkle was currently taking parenting classes and was in

counseling at Oakland Family Services. {Supra, p- 4}. As to compliance with

ICWA, DHS claimed that *he paperwork had been mailed back to ICWA; more

3 The trial court did not seem to understand that the notice had to mailed to the tribe, if known, and that
ICWA was the name of the federal statute and not an agenoy. ‘
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information was sent about the mother’s family history; mother filled out the
paperwork. The agency was awaiting a response from ICWA. {Id}. No record is in

the court file of the paperwork being sent.

Ms. Hinkle had moved into a bigger two-bedroom, was employed, had started
counseling, and had obtained the psychiatric evaluation. {Supra, p. 5}. The psychiatric
evaluation had found mother to have an adjustment disorder with depressed mood, but
no medication had been recommended. Upon inquiry from the Court, Ms. Smith
admitted that the new therapist was unaware of the results of the psychiatric evaluation.
{Supra, p. 6}. The Lawyer-GAL agreed with the recommendation of the worker and
stated that the supervised parenting time appeared to be going well. {Id}. The Court
then continued placement with DHS and required DHS to provide mother’s current
counselor with a copy of the psychiatric evaluation. The Court wanted the caregiver to
provide the child’s size for clothing in writing, and at the supervised visits, the caregiver
was not to be present in order that mother and child could have the visits uninterrupted.
{Supra, p. 13}.

At the April 2, 2009, review the caseworker from CSS reported that mother had
been progressing well as she had finished fifty percent of her individual counseling
session and had received a positive report from her therapist. Moreover, she was
employed.. Although she had finished parenting classes, mother had voluntarily
decided to participate in the Mommy and Me classes for more training. {Tr. 4-2-09, p 4}.
She had moved to another home and had been doing well with the visits every week
with supervised visits. The worker recommended unsupervised visits. {Supra pp. 4-5},

The issue of American Indian heritage surfaced, but was brought up by an unidentified
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speak as to tribal financial benefits. Judge Anderson stated she was not interested in
money. The mother’s statement during this hearing was inappropriately used by the
Prosecutor to argue for waiver of the ICWA issue when the fact remained that there was
no proof that the Saginaw band of the Chippewa tribe had ever been properly served.
Judge Anderson instructed Ms. Smith to contact ICWA {SIC}. and to find out why
there had been no response to the trial court. {Supra, pp. 6-11}. The worker
claimed (obviously lying) that she “had sent papers to ICWA.” {Supra p. 10}. ]

On July 2, 2009, the Court was told at the ] review hearing that he child had been
having unsupervised visits with his mother, which had gone well. other had been having
too many people at her home {Tr. 7-2-09, pp. 3-4}. Mother had complied with the case
plan. The recommendation was to begin overnight visits. {Supra, p. 4}. Judge Martha
Anderson stated that it was glad things were going well and approved overnight visits.
{Supra, p. 5}.

During the October 8, 2009, review, DHS reported that Jeremiah continued in
placement with his aunt. {Tr. 10-8-10, p. 3}. Several nights per week, Jeremiah spent
staying overnight at his mother’s home. Ms. Hinkle had recently moved into a hew
home in Pontiac. The worker had been to the home and found it be a fit environment
for Jeremiah. {Supra, p. 4}. Ms. Hinkle was still employed as a caregiver and was still
attending school. Ms. Hinkle had recently indicated that she had a warrant from Clare
County for writing bad checks. Although Ms. Hinkle had told the worker that she was
making payments, the Lawyer-GAL The worker then mentioned a letter written to the

Court from a relative with concerns about the mother’s parenting skills: Judge Anderson
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informed the worker that she did not read ex parte communications. {Supra, p. 5}. The
worker requested that unsupervised visits be suspended. {Supra, pp. 6-7}.

The defense attorney, stated that Ms. Hinkle, who had only recently learned of the
warrant, had contacted the Court in Clare County to clear up the warrant. {Supra p. 8}.
As far as the allegation that too many people had been hanging out at her home, some
people had been there but no one had spent the night while the child had been there.
Mr. Smith argued that the mother had done all that had been requested asked the Court
to continue overnight visits. When the Court asked about the charges, which were
uttering and publishing from 2006; mother had taken care of the original charges in
2007, but an additional check had been discovered. {Supra, pp. 9-10}. Ms. Hinkle then
explained that she had been pulled over, and learned about the warrant She owed
$50.39 for probation costs and the warrant was for a check for under $100.00. She
called the c!;erk in Clare County as the officer instructed. The clerk told her to write a
letter to judge because of the lack of transportation and work out a payment
arrangement. Ms. Hinkle did as instructed and stated that she had never gotten notice
of a court date.

The Court was concerned about the people in the home as the Court has instructed
the mother not to have people around while Jeremiah was there and was also
concerned about the two pit bull puppies in the home. {Supra, pp. 12-13}. The Court
stated that once the warrant was cleared up, the overnight visits would resume. {Supra,
pp. 15-16}

During the April 8, 2010, the review hearing, mother’s substitute atiorney stated that

the warrants had been resolved. The LGAL took issue with the assert\ion that the
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warrants had been taken resolved. {Tr. 4-8-10, pp. 4-5}. The worker from Catholic
Charities, Ms. Kalinowski, reported that Jeremiah would turn three next month and
continued to be placed in Shiawassee County with his aunt. She claimed that he had
been doing well, but there were concerns about his behavior after he had been with his
mother. The foster parent claimed he became very angry after visits, the worker had
observed this behavior, and the child regressed by urinating and defecating anywhere
after visits despite being toilet-trained. {Supra pp. 5-6}. Parenting time was
unsupervised but was not overnight because of the lack of bench warrant paperwork.
{Supra, p. 6}. The worker that mother had given documentation about paying the court
fees, but claimed that it was not official court paperwork. {Supra, pp. 6-7}. Mother had
stated that she had broken up with her boyfriend David because the Court had told her
she had to chose, but mother had stated that David would always be a part of her life- a
statement that concerned the worker. As to housing, mother was living in a home
undergoing foreclosure, and thus would have to move. The worker had informed mother
that a home study would be needed prior to visits commencing in that home; the mother
agreed. {Supra, pp. 7-8}. As to employment, mother had stated that she was taking
care of two elderly people, but was looking for a second job. She had completed
parenting classes. {Supra, p. 8}. The worker had a concern about mother having a pit
bull puppy and that the child had reported his mother hitting him and that David was stil!
there. {Id}. The worker recommended termination of parental rights. Ms. Hughes from
DHS then stated that DHS recommended termination “based solely upon the fack of

compliance with the service plan.” DHS was particularly concerned about a new
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housing problem and the lack of verifiable legal employment coupled with the dog and
boyfriend situations and the abuse. {Supra, p. 9}.

The Lawyer-GAL reported that she had visited Jeremiah at time when he was in
transition from his mother’s back to the foster home. He appeared to be torn between
his mother and foster mother. {Supra, pp. 8-10}. Courtney Hinkle then told the Court that

she had done everything including that she had paid her rent. Ms. Hinkle stated that

he h ked DHS fo put her son in a reqular (meaning non-relative} foster home

because that would give her a chance. {Supra, p. 12}. Mother stated that she had

changed her life, that she was in school, and that she bought her son what he needed.
{Supra, p. 13}.

Mother’s (stand-in) attorney requested that the Court find substantial compliance with
the case plan and argued that going from unsupervised visits to a termination petition
did not make any sense. He asked for an opportunity for Mr. Smith to meet with DHS o
work on the problems prior to the Court authorizing a termination petition. {Supra,, pp.
13-14}. Mother stated that her son did not bash his head at her house as the aunt
claimed that child did at the aunt’s home. Mother believed that her son was confused.
{Supra, pp. 15-16}. The Court found that the mother had not made substantial progress
and recommended that a termination petition be filed. The Court changed the visits to
supervised but gave DHS discretion to return to unsupervised status if progress were
being made. The Court express its concern with the statements made by Jeremiah as
well as things in the court report. {Supra, pp. 19-20}.

On June 29, 2010, the Court held a bench trial on a supplemental petition. The

matter began with the Prosecutor requesting that the Court take judicial notice of the
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legal and social file. No one objected. {Tr. 6-29-10, p. 6}. The Prosecutor then called
Lisa Smith, a caseworker just after‘the initial disposition hearing on September 24,
2008. {Supra, pp. 8-10}. Mother signed the original Parent-Agency Agreement. She
was required to complete parenting classes, be evaluated, participate in counseling,
and to provide proof of employment and maintain stable housing. {Supra p. 11}. The
witnéss remained on the case until May 2009. From the fall of 2008 until May of 2009,
Ms. Hinkle attended parenting classes and counseling and had a psychiatric evaluation.
Mother did not provide proof of income but stated that she was employed. She did not
maintain stable housing as she moved several times within the City of Pontiac. {Supra,
pp. 12-14}. In the fall of 2008, mother was allowed supervised visitation, but she did
obtain unsupervised visits which involved having her son for several hours per week.
{Supra, p. 114-15}. When the worker left the case in May 2009, the goal was still
reunification. Mother’s evaluator Dr. Faroog recommended in December 2008 that the
mother continue psychotherapy. {Supra, pp. 17-18}. The witness had observed mother
with Jeremiah and noticed that the interactions improved as the mother continued with
parenting classes. These observations occurred around March through April 2009.
{Supra, p. 18}.

Under cross-examination, the worker admitted that out of the five requirements in the
PAA, mother had completed three- parenting classes, counseling, and the psychiatric
evaluation. As to housing, she moved three times, and the worker admitted that she
could not recall if mother gave her an explanation for the three moves. {Supra, pp.
20-22}. Mother and Jéremiah appeared bonded, and her interactions with him were

increasingly appropriate. Lisa Smith admitted that mother had benefited from parenting
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classes, {Supra, p. 22}. Under cross-examination from the Lawyer-GAL, the worker
spoke about the her concerns about the dog being around Jeremiah, but admitted that
the child had toys and other children with whom he could play at the home visits.
{Supra, pp. 24-27}.

On re-direct, Ms. Smith stated that at the surprise home visits, there would generally
be five to six adults in the home. The mother stated that she worked weekends. {Supra,
pp. 28-30}. On re-cross, the worker was confronted by Mr. Smith as to her court report
filed March 30, 2009, in which she stated that fnother was currently wotking as a
caregiver and making around $700.00 per month. {Supra, pp. 32-33}. At the
unannounced home visits, Ms. Smith did not speak to any of the people in the home
and admitted that she had not observed any illegal activities. {Supra, p. 34}.

The Prosecutor then called Denise Kalinowski, a foster care worker employed
through Catholic Charities of Genesee and Shiawassee Counties. {Supra pp. 36-37}. In
the middle of August 2009, the witness had become Jeremiah’s foster care worker when
Ms. Stevens became licensed through Catholic Charities. {Supra pp. 37-38}. Mother
and Jeremiah appeared bonded with the mother’s interactions with him were
increasingly appropriate. Lisa Smith admitted that mother had benefited from parenting
cllasses, but did not know if the mother had benefitted from the other services. {Supra,
p. 22}. Under cross-exaniination from the Lawyer-GAL, the worker spoke about the her
concerns about the dog being around Jeremiah, but admitted that the child had toys and
other children with whom he could play at the home visits. {Supra, pp. 24-27}. Onre-
cross, the worker was confronted by Mr. Smith as to her court report filed March 30,

2009, in which she stated that mother was currently working as a caregiver and making
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around $700.00 per month. {Supra, pp. 32-33}. At the unannounced home visits, Ms.
Smith did not speak to any of the people in the home and admitted that she had not
observed any illegal activities. {Supra, p. 34}.

The next witness called by the People was Denisé Kalinowski, a foster care worker
employed through Catholic Charities of Genesee and Shiawassee Counties. {Supra pp.
36-37}. In the middle of August 2008, the witness had become Jeremiah's foster care
worker when Ms. Stevens became licensed through Catholic Charities. {Supra pp.
37-38}. Ms. Stevens, who was Jeremiah’s maternal great-aunt, had fostered Jeremiah
since May 2008 {Supra pp. 38-39}. Because the parenting classes and psychiatric
evaluation had already been completed, this worker was dealing witﬁ housing issues.
In August 2009, mother was living in Pontiac in one place. At the end of September or
October, mother moved. Mother had been evicted in October 2009 from her home in
Pontiac; an eviction notice had been given to Ms. Kolinowski. In April or May 2009, she
moved again. On June 21, 2010, mother called the withess and stated that she had
another residence, which the worker visited; that residence was the third. The new
residence was a two-bedroom home, with one bathroom. She had the basics for one
adult with not toys or furniture for a child, but stated she would get those things. She
needed those things picked up from the other house. {Supra p. 43-45}. Ms. Hinkle had
never presented the worker with any proof of income despite the worker asking for proof
many times. Ms. Hinkle reported that she was working for an elderly woman, allegedly
David Maddow’s grandmother, for about $700.00 per month. {Supra, pp. 43-44}. The
worker never received documentation or a tax return. {Supra, pp. 44-45}. When the

witness first became involved, there was a court hearing in October 8, 2009, the Judge
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indicated that mother had a bench warrant, that there were pit bulls in the home that
needed to be removed and that no one else was to be in the home when the child was
there other than the mother. T Not until May of 2009 was there confirmation that mother
had taken care of the bench warrant in Clare County although mother had produced a ‘
receipt months earlier. {Supra, pp. 50-51}. After the review of October 2009, mother
continued to have unsupervised visits, just not overnight visits, In November of 2009,
Jeremiah started to exhibit extreme behavior according to reports from the foster
mother. In April 2010, the unsupervised visits were terminated. During the time period
from October 2008 until April 2010, the puppies went up the street. She was
inconsistent with her visits.Ms. Kalinowski stated she did not see a bond between the
mother and son. At this point, the visits were reduced to telephone visits. Supervised
visits were supposed to take place at her agency, but were reduced to phone visits.
Mother had not been calling Jeremiah regularly. {Supra, pp. 55-56}. A phone schedule
was given to the mother as to times and days she could call, but sometimes mother
would call on days and at time not allowed. {Supra, pp. 56-57} This concerned the
worker because the child’s behavior had become worse due to the inconsistent contact
with the mother. Once the child was not seeing his mother, his head-butting decreased,
and his toilet accidents stopped. Once the phone visits started he started tearing up his
bedding, defecating on his toys, smacking people and screaming in fists of rage.{Supra,
pp. 57-58}. The supervised visits at the agency never occurred; Ms. Hinkle called

several times and said that she was in the hospital._One point, mother said she did

not have transportation although a bus pass had been given at one point. Mother
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did provide some notes from her doctor at the court hearing in May 2010. {Supra, pp.
59-60}.

Under cross-examination from the defense, Ms. Kalinowski admitted that she had no
training in psychology, nor had she taken Jeremiah to any psychological to see the
source of the behaviors. She was unaware of any referrals made to get Jeremiah some
help. {Supra, pp. 61-62}. As to missed agency visits mother was a no call and a no
show for two occasions. {Supra, p. 62}. As to the bond, the withess had seen the
mother with her son several times at mother’s home, but could not remember how many
home visits she had observed them together. {Supra, p. 63}. As to mother’s moving, the
worker admitted that the last place was a better residence that the previous one. The
worker had gone to the new home on June 22, 2010, and mother had moved in the
previous day. {Supra p. 64}. When asked if she had seen mother’s tax return, Ms.
Kalinowski claimed she could not recall. On none of the last two or three visits, Ms.
Kainlowki admitted that she had not seen the dogs. As to people being in the home, Ms.
Kalinowski disclosed that she did not always visit the home when Jeremiah was there.
{Supra, pp. 165-66}. The worker testified that there was to be no contact with the foster
parent and mother whatsoever, and she did not always know if people were at the |
home. Further, she had difficulty remembering if Jeremiah were with mother during
some of the times people were at the home. {Supra, pp. 166-67}. Mother reported that
she tried numerous time to contact her son‘by telephone, but the child would hang up,
and then she would call back. {Supra, p. 168}. Ms. Hinkle’s home appeared to be

appropriate and acceptable. Mother had income, but worker had not seen proof. {Supra,

p. 68}.
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Under cross-examination from the Lawyer-GAL, Ms. Kolenowski stated that
discussions were held about the difficult relationship between Ms. Stevens and the
mother because of Jeremiah. {Supra, pp. 69-70}. Ms. Stevens claimed that Jeremiah
did not want to visit with his mother. {Supra, p. 70}. The worker had been present once
in the home when David Maddox had been present; his background check showed that
he was inappropriate.{Supra, p. 71}. On re-direct, the witness stated that Mr. Maddox
had a lengthy criminal record and the court had ordered that he was not to be around
the child. {Supra,pp. 71-72}. On re-cross, the withess became aware of the strife
between the mother and the foster mother. {Supra p. 74}. While the witness had not
observed the child being smacked by the mother, the aunt had claimed that had
happened; the mother had previously told the court that she had tapped Jeremiah’s
mouth with an open hand in a gesture such as indicating to a child to be quiet. {Supra
pp. 74-75}.

The Prosecutor then called the great-aunt, Charel Stevens. She had known Jeremiah
since he had been two months 6ld. Her sister (Courtney’s mother) wanted her to see
the baby, but Ms Stevens’s partner wanted to go. Afew days later Courtney called to
say she had no where to live. He stayed with the aunt and her partner for about eleven
months; mother went go back and forth to her boyfriend in Pontiac. Eventually, a
guardianship was obtained in January 2008 when Jeremiah was about ten months old.}.
On Aprit 9, 2008, th rt terminated th rdianship. He came to live with the

witness in September 2008 and had continued to reside with her since then. {Supra pp.

80-81}.
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As to the supervised visits at the agency, the mother missed with no call and no
show. {Supra,p. 86}. Ms. Stevens claimed that Jeremiah head butted, had to be
restrained, and he had been doing that on and off since he was eleven months old. The
head-butting decreased for the the five or six weeks Jeremiah did not have contact with
his mother. "Jeremiah would also refuse to use the bathroom everywhere in the house.
The witness asserted that she had tried to get her niece a job and that she had never
disparaged her and encouraged Jeremiah to have negative feelings toward his other.
{Supra, p. 92} |

The Court recessed. The mother went home to get proof of her income that she
stated she had turned into Ms. Kalinowski. {Supra, pp. 93-94}. Under cross-
examination, Ms. Stevens stated that Courtney Hinkle had lived with her on and off her
entire life, but she did not see Jeremiah untii he was two. When questioned about that,
Ms. Stevens said she had kicked Courtney out of their (meaning her and her female
partner's) home. {Supra, pp. 95-96}. When asked about the origins of applying for
guardianship, Ms. Steven alleged that “a case worker in my county said in order for me
to keep him | had to.” Ms. Stevens then claimed she did not know the case worker’s
name and did not know why the case worker had come to her home. Ms. Stevens
denied calling CPS. {Supra, pp. 97-98}. During the three months of the guardianship,
the mother did not have visits with her son .The denial of visits caused the mother to
request that the Court modify the guardianship. The Court up north terminated the

guardianship, but the Aunt claimed that she could not remember that the mother had

complied with the requests of CPS. {Supra, pp. 99-100}.
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The last witness called was Tiffany Hughes, foster care worker from DHS, the
petitioner on the supplemental petition. {Supra, pp. 104-105}. Most of the allegations in
the supplemental petition were based on information supplied by Catholic Charities.
{Supra p. 105}. She had reviewed the DHS file and concluded that mother had
substantially failed to comply with the case plan for three reasons: 1) lack of stable
housing; 2) lack of employment verification, and 3} the issues with the boyfriend and the
dogs. {Supra, p. 106}. She also had concerns about the child’s reaction to the mother
because DHS had been trying to reunify. {Supra, pp. 105-106}. The child, now age
three, had spent two out of three years out of the mother’s custody. Ms. Hughes did not
approve of the mother’s sporadic pattern of visits. She recommended termination of
parental rights. {Supra, pp. 107-108}.

Under cross-examination from the defense, Ms. Hughes admitted that mother had
completed parenting classes as part of the case plan. When asked if she knew anything
about the mother’s completing an additional program called Mommies and Me, Ms.
Hughes stated that she had not received any information of that nature from Catholic
Charities. {Supra, pp. 108-109}. Ms. Hughes admitted that the mother did complete a
psychiatric evaluation in 2008 as part of the case plan, and mother also did the |
counseling required. {Supra p. 109}. Ms. Hughes was unaware of mother received any
benefits from DHS such as food stamps or cash assistances and claimed that she was
hot in the benefits area of DHS. Upon further cross-examination, she admitted that it
would be important fo know that, but that the DHS computer systems did not cross-
reference between foster care and benefits. {Supra, p. 110}. When asked about the dog

issue and boyfriend issue, Ms. Hughes admitted that the dog problem had been

23




resolved and that the mother stated she was no longer with her boyfriend, no one had
seen mother with him, and thus that issue was also resolved. {Supra p. 111}.‘ She then
clarified that at the time she had filed the petition, the dog issue “may have been
resolved. I'm uncertain about the boyfriend.” {Supra pp. 111-112}.

As 1o the housing issue, at the time of the last court hearing, mother had an eviction
notice, but had supplied the agency with another home to have checked out. She then
admitted that the landlord was being evictedr because of foreclosure, and that the
mother had to move, but it was not mother’s fault. {Supra, p.112}.

As to the child’s alleged adverse reaction to his mother, Ms. Hughes admitted that the
cause of that was open to interpretation including the fact that he had not seen his
mother. As to bus passes, Ms. Hughes stated that the passes were good for
Oakland and Wayne County but not for other counties. {Supra, p. 113}..

Under cross-examination from Ms. Shepherd, Ms. Hughes stated that mother would
keep her directly informed when she moved and when her telephone number changed.
{Supra, p. 115}.. Ms. Hughes had received information that mother intended to keep in
contact with David Maddox. On re-cross from the defense, Ms. Hughes admitted that
Ms. Hinkle had never told Ms. Hughes directly about mother’s wanting to remain in
touch with David Maddox. {Supra, p. 116}. The Court then heard a motion by the

prosecutor to amend citation in the petition. {Supra, p. 118}

Defense attorney Smith then called Ms. Kalinowski for clarification and began by
showing her a form, which she admitted that Page 2 looked familiar. {Supra, pp.
119-120}. Page 2 was an an approval for cash assistance with a monthly income shown

and a budget summary and an earned income of $700.00. She admitted that Page 1

24




appeared to be a Michigan DHS form. She remembered seeing Page 2 on June 22,
2010 at Ms. Hinkle's residence. Ms. Kalinowski further disclosed that the mother was
trying to explain it, but Ms. Kalinowski then stated: “ had never seen one of those

before and | didn't understand what it was at the time.” {Supra pp. 120-121}.. _So, Ms.

Kalinowski then admitted that mother had showed her proof of income. {Supr
121}

On cross-examination by the Prosecutor, Ms. Kalinowski stated that Page 2 did not
show where the $700 originated, nor did it indicate how often Ms. Hinkle would be paid.
The witness had not been provided the source of the $700 income. {Supra, pp.
122-123).

Ms. Hinkle then testified As to the guardianship, she had petitioned for visits
because the guardian had refused to allow her to visit as the Judge had told her she
had unlimited parenting time, but there was an ongoing family feud. The Court then
terminated the guardianship and returned the child to her custody, but prior to the
termination CPS had been working with the mother. {Supra, p. 126}.

As to the parts of the case plan DHS had alleged noncompliance, Ms. Hinke
addressed the allegation regarding stable housing first. She stated she had moved four
times, the first from an apartment where people had been partying upstairs, and she
moved to a house, a single-family home, with a bigger yards on the same street. Thus
she moved to a better situation. {Supra, pp. 129-130}. She lived at the address from
May of 2009 to August 24, 2009. She then moved into another home because it was
bigger and closer to work. She lived there from August 24, 2009, until May 23 or 24,

2010, on Going Street in Pontiac. {Supra p. 130}. She then stayed with a friend to June
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4, 2009, and then moved to a house on Bennett where she currently lived. She chose it
because it had a bigger yard, and Jeremiah would have a room of his own and a piay
room. For the Going street residence, the house was foreclosed on, and the City of
Pontiac informed the landlord that he had not registered it as a rental. Each time she
had moved in the last few years, it was to better her situation. {Supra pp. 132-132}. She
now lived in a quiet neighborhood with a playground. She then described when asked
by the Court activities she would do with her son and a plan for preschool. {Supra, pp.
133-134).

As to legal income, Ms. Hinkle stated she had applied for food stamps and Medicaid,
and was found to only eligible for food stamps. When she applied, she showed the
DHS worker her pay checks from family of the person for whom she cared. She gave
her DHS worker the copy of her original 2009 tax return and was trying to get a copy.
{Supra, pp. 135-136}.. As for her 2008 return, she had shown that to the foster care
worker prior to Ms Hughes. She got a check the fifth of every month. {Supra, pp.
136-137}. The mother stated that she had asked the previous worker if a letter from her
employer would do, but the worker never answered her. {Supra, pp. 137-138}..

As to the boyfriend issue, he was now her ex-boyfriend and no longer a part of her life
and had not been part of Jeremiah’s life for a long time. {Supra, pp. 138.-138}. Asto the
dog issue, she stated it took several week s to find new homes for the dogs and no
longer had any dogs. {Supra, pp. 139-140}. As to visits, mother stated she called every
time and had feft messages and had called Ms. Kalinowski’s number. {Supra, pp.
140-141}. Since 2008, the mother believed she had improved her life as she had a

home, a job, was going to school and had made a better situation for Jeremiah. {Supra,
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p. 141}. Mother denied that other people were at her home when Jeremiah was there
and those people would leave. {Supra, p. 142}.

Under cross-examination from the Lawyer-GAL Ms. Hinkle stated that as to the house
on Going Street, she had signed an agreement for renting to own, but she later
- discovered that the landlord had lost the house prior to her moving in because of
foreclosure. {Supra, pp. 143-144}. As to obtaining confirmation from Clare County as to
the warrants being taken care of, she had been told to pay the fine, which she did, but it
took a few months. {Supra, pp. 145-146}. Mother then summarized what she had
learned in parenting class. The LGAL thanked the mother for allowing her to come by
unannounced. {ﬁupii pp. 147-148}..

Under cross-examination by the prosecutor, Ms. Hinkle stated she moved to Pontiac
because her aunt had been treating her as if she were a child and her family was in
Pontiac. Ms. HInkle stated that her birthmother had lost her rights to her when she was
a child from the same family members who were causing problems now. As a child was
she abused and neglected by both her biological and adopted parents. {Supra, pp.
151-152}. When Nina Bailey first got the referral, she gave the mother one week to find
stable housing, and although she applied for programs, she could not get housing in
one week. {Supra, p. 155}

David Maddox had been her boyfriend on and off since 2004, but they were not
longer together. She still had contact with his family. {Supra, p. 158}.
Mother claimed that her son did not have the behaviors that the aunt had described at
her home. {Supra, p. 164}. Mother stated she did not have transportation to the

agency as the bus pass was only for the tri-county area. The office visits started in
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April 2010. {Supra p. 166}. Between April 8, and May 20, 2010, with about six weeks of
visits, she had pancreatitis and other health problems. She had been hospitalized. She
had given medical documentation to the worker. {Supra, p. 167}. Mother stated she
called each time to cancel a visit and left voice mails, but did not always get a return
call. {Supra, p. 169}. She denied ever smacking Jeremiah for calling the foster mother
“mom”, but had tapped his mouth when he had called her a bitch. {Supra, p. 170}. Her
parenting teacher had told her a light tap on the mouth was all right if nothing else
worked. {Supra, pp.170-171}. She had talked to him twice since the last court date. She
called and left messages, or he would hang up on her. One day he told her he loved
her. {Supra, pp. 171-172}. She understood that a three-year-old could be inconsistent
and that he could be mad at her especially because “people are probably telling him
stuff.” She had noticed that he kept suddenly telling her and her stepfather that they
were “mean.” {Supra, pp. 172-174}.

For a few of the missed agency visits, she had been sick. One she missed because
there was bad storm, and the other she missed because she did not have a ride.
{Supra, pp. 174-175}. DHS sent her a regional pass that was only good for
Qakland, Macomb, and Wayne County. Ms. Kalinowski would not help her with
transportation. {Supra, p. 175}. As to showing proof of income, Ms. Hinkle stated she
had shown her 2008 return to Judge Anderson, and then her 2009 to the DHS worker
prior to Ms. Hughes. She had also shown those returns to someone who had come to
her home. Ms. Kalinowski had never asked for them. The 2009 return she showed her,
but Ms. Kalinowski would not accept it because the benefits works had cut part of the

top off the return. She had shown proof of income to Ms. Bailey who had been on the
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case, then to Ms. Smith. {Supra, pp. 176-177}. As to the warrants, mother had taken
care of the old charges. {Supra, pp. 177-179}. Mother stated that her life had been
stable for the last year, but had not been prior to that. She had been in a home in
Pontiac for almost a year before she had to move in August 2009. {Supra, pp.181-182}.
Mother had obeyed the court and got rid of the dogs. {Suprta, pp.184-185}.
. Under questioning by the Court, Ms. Hinkle admitted to having former boyfriends,

one of whom was a gang member and the other a drug dealer. {Supra, pp. 202-203}.

The Court then heard closing arguments. {Supra, pp. 209-227}. The Court then made
its findings as to statutory grounds. The Court found that the prosecutor had met its
burden as to all three statutory groun&s alleged. {Supra pp. 227-245}. The Court
commenced a best interests on October 25, 2010. The first withess called was
Katherine Conti, a clinical psychologist with a master’s degree from the Oakland County
Court Clinic, who was qualified as an expert.{Supra, pp. 6-8}.

Ms. Conti had first evaluated the mother in September 2008, and. then re-evaluated
her in October 2010. Mother had not accepted full responsibility for Jeremiah’s coming
into foster care. It waé concerning to Ms. Conti that the mother believed that she had
done everything that the court had asked of her and to have Jeremiah returned to her
custody. {Supra, pp. 9}. Ms. Conti claimed that the termination of parental rights would
have a minimal effect on Jeremiah, but admitted that she had never seen the mother
and her son together.. She thought that Jeremiah had already adjusted to the loss of
any attachment. {Supra p. 34} Ms. Conti acknowledged that the mother had taken some
positive steps and had definitely made efforts toward complying with the service plan,

but felt that the barriers still existed. {Supra, p 37}.
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Ms. Conti stated in response to the Lawyer-GAL'’s questioning that some parents
with depression manage to be effective parents, but she did not believe that mother’s
depression had been treated appropriately at this point. {Supra, p. 39}. On re-direct, Ms.
Conti stated that it was not reasonable for Jeremiah to wait another six months or more
to be reunified with the mother {Supra, pp 40-41}.

The next witness called was Denise Kalinowski, the foster care worker Genesee and
Shiawassee Counties from Catholic Charities, who was currently assigned to supervise
Jeremiah’s placement. Jeremiah had been in a relative placement for about two years.
Jeremiah was healthy and participating in Early On. He had progressed since the last
court hearing; at that time the Court had entered a ho-contact order with the mother.
Jeremiah’s behavior had improved since the last hearing. {Supra, p. 46}. The witness
claimed that the child had said that he did not want to go to his mother’s. {Supra, pp.
47-48}. The worker recommended fermination, and thought at this time that his mother
could not meet his needs. There was testimony as to his attachment to the family with
whom he was placed; the defense did not object despite case law that a comparison of
homes was not proper. {Supra, p. 49}.

Under cross-examination from the defense, Ms. Kalinowski testified she had been on
the case about a year-and-a-half, but could not recall the month in which she started .
and had not brought her file. {Supta, p. 49}. Ms. Kalinowski recalled that in July or
August of this year, Jeremiah had said during a home visit that he did not want to go to
see his mother. {Supra, p. 50}. Ms. Kalinowski admitted that Jeremiah’s perceptions of
his mother could be influenced by his foster placement. Ms. Hinkle had a toddler bed

for Jererniah in her home. The mother had called the PHS worker approximately two
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weeks ago to get Jeremiah'’s current clothing and shoe size. Ms. Kalinowski disclosed
that the mother had recently bought her son an oulffit to wear underneath his Halloween
costume and that she was capable of getting him clothing for winter. {Supra, pp. 51-54}
Mother reported working during the day, and the worker thought that would be a

problem. When pressed, the witness admitted that when she had discussed a day care
plan with Ms. Hinkle, the mother said she would try to switch her hours at work; Ms.
Kalinownki admitted that mother could possibly do that. {Supra, p. 54}. At the end of the
cross-examination, the following transpired:

Defense attorney: “ --do you believe that there’s any need that she (mother) could

not meet?”
Ms. Kalinowski: “I guess, no, since you put it that way.” {Supra, p. 55, lines 6-8}.
Ms. Kalinowk recalled seeing mother’s tax return, and that it did appear that mother

had a income that she had reported. The witness did not recall the year of the return.
Under questioning by the Lawyer-GAL, Ms. Kalinowski stated that she believed that
mother could provide for Jeremiah given the opportunity and with appropriate suppotrts
approved by DHS. Mother would need transportation.{Supra, pp. 57-58}. On
November 1, 2010, the trial court continued tha best interests hearing. The Prosecutor
began by calling Elissia Johnson, who was standing in for the assigned worker. She
testified that DHS recommended termination of parental rights because of the services
provided and the recommendation of the psychological evaluation. {Tr. 11-1-10, pp.
3-5}. The witness felt that Jeremiah had been in care for a long time. One of the
reasons she recommended termination was his bond with the “foster parents” although
there was no married couple involved in fostering. {Supra, p. 6}. Under cross-

examination, Ms. Johnson admitted that she had never been assigned to this case and
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had no first-hand knowledge except for reviewing the case file that day. Under cross
from the Lawyer-GAL, the witness disclosed that she had not spoken to any of
Jeremiah’s previous caseworkers. {Supra, pp.10-11}.

Mr. Smith then called Respondent Courtney Hinkle, who gave a brief history of the
case, and then stated that her aunt, Charel Stevens, was the current foster parent.
{Supra, p. 14}. Mother testified that she did not observe the behavioral problems with
Jeremiah that the aunt claimed to have had. Ms. Hinkle also said she had always had
housing during the entire case. {Supra, pp. 17-18}. She had been employed almost
continuously for the past two years. {Supra, p. 18}. Because she was paid by a personal
check, she had shown her income tax returns for 2008 and 2009 to DHS for proof of
income. {Supra p. 19}. Mother had a custodial plan for Jeremiah that included medical
and educational care. {Supra pp. 19-49}. As to the guardianship being terminated,
mother testified that the Judge observed her aunt, who was now the foster mother,
fighting with her in the courtroom and terminated the guardianship. {Supra, pp. 56-57}.
Under croés—examination from the Lawyer-GAL, mother testified that she wished that
Jeremiah had continued to be placed originally with a foster family in Southfield. Mother
testified she had to take multiple buses to get to the agency for visits. {Supra, pp.
64-65}. The Lawyer-GAL called the aunt, Charel Stevens. Courtney’s mother had lost
her parental rights to all four children. Courtney was adopted by Ms. Steven’s sister, and
there were problems. Eventually Ms. Stevens took Courtney in at around age sixteen.
{Supra, pp. 120-122}. Most of Ms. Steven’s testimony was a repeat of previous
testimony during the adjudicative phase as to the guardianship, transporting Jeremiah,

issues about groceries, and allegations of mother not providing clothing. Under cross
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from the Prosecutor, the aunt claimed that since the child had not had contact with his
mother, he had improved. She claimed that the child told her that he did not want to visit
or talk to his mother. {Supra, pp.131-132}.

Under cross from the defense, Ms. Stevens said that she was licensed along with Ms.
Kim Adkinson, who had moved out about a month ago be removed from the foster care
license. {Supra, p. 137}. Ms Stevens then stated that Jeremiah’s behavior had improved

in the last month, but denied the connection between Ms. Adkinson leaving the home

and the improvement. {Supra, pp. 138-139}.

The Court then heard closing arguments. {Supra, pp. 141-152}. The Court then
proceeded to find fhat termination of parental rights served Jeremiah’s best interests.
The Court terminated the mother’s parental rights, and from the order terminating her
parental rights, Courtney Hinkle takes this appeal.

ARGUMENT L.
THE MICHIGAN COURT OF APPEALS AND THE TRIAL COURT ERRED IN
TERMINATING PARENTAL RIGHTS IN THAT THERE WAS SIGNIFICANT

INDICATION OF AMERICAN INDIAN HERITAGE, AND NEITHER DHS NOR THE
TRIAL COURT COMPLIED WITH THE INDIAN CHILD WELFARE ACT, 25 USC 1901

ET SEQ.

Standard of Review: Determination as to compliance of a trial court with the Indian
Child Welfare Act is reviewed de novol ‘\ L e Lnre
IEM, 245 Mich App 181; 628 NW2d 570 (2001)

Issue Preservation: The trial court instructed the Oakland County Department of Human
Services to investigate the issue of American Indian heritage as to the child, send

notice, and put a copy of the results in the court file. {Tr. 5-22-08, pp. 27-28, Tr.9-22-08,

pp. 9-11}. Oakland County DHS did not apparently follow the directives of the trial court
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as the court file does not any indication of notice pursuant to the Indian Child Welfare

Act, nor does the file contain any return communication from any Indian tribe or the

Department of the Interior.
Discussion: Prior to any removal of a child and as part of every investigation after a
referral to Child Protective Services, DHS is supposed to inquire if the child is a member

of an American Indian tribe or is eligible for membership._Indian Child Welfare Act of
1978, A Court Resource Guide, 2011, Ex. 1. and DHS Policy Manual ltem #716, to wit:

ltem 716-1 p. 1- 4:

13.2. IDENTIFY NATIVE AMERICAN CHILDREN

In every investigation of alleged child abuse or neglect and in any other first contact
situation with a child, such as a voluntary release of parental rights, the DHS worker is
obliged to determine whether a child has Native American heritage.s If the worker
receives any indication that a child may have Native American heritage, a child is to be
considered an Indian child pending verification.« Where there is some indication that a
child may be a Native American child, the DHS will contact the Appropriate Tribe(s) or
the Bureau of Indian Affairs if tribal affiliation is not clear. DHS must contact the tribe,
Indian organizations and, if necessary, the Bureau of Indian Affairs in the U.S.
Department of the Interior to determine tribal membership or eligibility for tribal

membership.s
An “Indian child” for purposes of the ICWA and Michigan law means “any unmarried

person who is under age eighteen and is either (a) a member of an Indian tribe or (b) is
eligible for membership in an Indian tribe and is the biological child of a member of an
Indian tribe.”s Every tribe establishes its own eligibility guidelines.

In the instant case, the trial court removed the child without ensuring that the DHS had
made adequate inquiry as based on the transcript of the hearing on a request by DHS
for an Order To Take Into Custody. {Tr. 5-21-08}.

Although the Referee at that hearing did inquire of the petitioning CPS worker if the
child had American Indian heritage, the worker merely said “No.” {Tr. 5-21-08, p.7}. No
testimony was offered by the worker nor solicited by the Referee as to what inquires the
worker had made to determine that the child was not American Indian. Given that the

child and mother had resided in the northern part of the Michigan’s lower peninsula,
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where there a several'tribes located, the CPS worker should have been especially
diligent as she had reason to know that there was a greater probability of Indian
heritage than in the tri-county area. DHS'’s policy toward Endian children available on its
Website holds that each CPS investigation must start with an inquiry into Indian
heritage..
Thus, the child was removed without compliance with the Indian Child Welfare Act,

25 USC 1901 et seq. 25 USC 1912 provides the standard for removal:

(e) Foster care placement orders; evidence; determination of damage to child
No foster care placement may be ordered in such proceeding in the absence of a
determination, supported by clear and convincing evidence, including testimony of

qualified expert witnesses , that the continued custody of the child by the parent or
Indian custodian is likely to result in serious emotional or physical damage to the

child.

Then at the preliminary hearing, the Referee conducted the entire hearing until the
end without an inguiry the the trial court as to Indian heritage. At the end of the hearing,.
when the inquiry was finally made by the Referee, the mother informed the court, DHS,
and all the attorneys that her family had tribal heritage her family i rt of the inaw
Chippew Indian Tribe in Mt. Pleasant and that her parents were members. {Preliminar
Hearing, 5-22-08, pp. 27-28}. The Refefee then ordered DHS to do an investigation and
notify the tribe. {Supra, p. 28}. DHS failed to do that investigation at the beginning or the
case prior to removal and apparently throughout the case.

That investigation was either never conducted, or if conducted, never made part of
the record. Subsequently, Judge Anderson at the initial disposition asked about the
American Indian heritage. The Appellant’s biological mother, who was present in the

courtroom, told that Court that she was awaiting her card. (Appellant was adopted by
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maternal family members, whom mother stated at the preliminary hearing were tribal
members of the Saginaw band of the Chippewa Tribe. Judge Anderson told DHS on the
record to notify ICWA, which is not an agency, but the name of the statute) and obtain
documentation from and place it in the court file as to the child’s potential American
Indian heritage. {Tr. 9-22-08, pp.9-11}. At a subsequent review hearing, the trial court

still inquired as to why the court had still not heard from ICWA after the worker, claimed

to have served ICWA. {Tr. 4-02-09, pp. 6-11}.

If the child may possibly eligible for trial membership or is a member then notice is
required no matter how late in the proceedings. In re TM (After Remand), 245 Mich

App 181; 628 NW2d 570 (2001). The individual tribe if known must be notified pursuant

to MCR 3.921( C), which states

(C) Notice of Proceeding Concerning Indian Child. If an Indian child is the subject of
a protective proceeding or is charged with a status offense in violation of MCL 712A.2(a)
(2)-(4)or (d) and an Indian tribe does not have exclusive jurisdiction as defined in MCR
3.002(2):
(1) in addition to any other service requirements, the petitioner shall notify the parent or
Indian custodian and the Indian child’s tribe, by personal service or by registered mait
with return receipt requested, of the pending proceedings on a petition filed under MCR
3.931 or MCR 3.961 and of their right of intervention on a form approved by the State
Court Administrative Office. If the identity or location of the parent or Indian custodian,
or of the tribe, cannot be determined, notice shall be given to the Secretary of the
Interior by registered mail with return receipt requested. Subsequent notices shall be
served in accordance with this subrule for proceedings under MCR 3.967 and MCR
3.977.
(2) the court shall notify the parent or Indian custodian and the Indian child’s tribe of all
hearings other than those specified in subrule (1) as provided in subrule (D). If the
identity or location of the parent or Indian custodian or the tribe cannot be determined,
notice of the hearings shall be given to the Secretary of the Interior. Such notice may

be by first-class mail. {Underlining added}.

This attorney could not find any documentation in either the court’s legal or social fife

that the Saginaw Band of the Chippewa tribe had been served, or had any notice been
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given to any American Indian tribe or even the Department of the Interior. in the
publication indian Child Welfare Act of 1978: A rt R 1 ide 2011 (a

publication by the SCAQ), the point is made that if there is even a hint that the child may

be part of an American Indian tribe, then notice must be given and it is not up {o the

state trial court to determine eligibility for tribal membership.

VI. Indian Child (MCR 3.002[5], 3.807, 5.402[E]{1])

Only an Indian tribe can determine whether a child is a member of that tribe and, thus, an “Indian
child” for purposes of the ICWA. Each tribe in Michigan has its own unique membership
requirements. ICWA §1903(4) defines “Indian child” to mean: ...any unmatried person who is under
age eighteen and is either (a) a member of an Indian tribe, or (b} is eligible for membership in an
Indian tribe and is the biological child of a member of an Indian tribe. (Italics added) A child adopted
by a family whose parents are members of a particular tribe, regardless of the child"s heritage by

birth, may be subject to the ICWA if the child belongs to the adoptive parents” tribe or any other
tribe. Contact each tribe for details on whom the tribe considers a citizen or member for purposes of

the ICWA.
To determine whether a child is a member of a specific tribe, agencies should contact that tribe and

provide as much information about the child as possible (e.g., the child“s name, the name of each
parent, and the names of grandparents). If DHS caseworkers7 are providing services to the child, they

will

In the case of Jeremiah Gordon, the Appellant was adopted by tribal members, and
those adoptive parents were blood maternal relatives. The trial court should not have
proceeded with even an Order To Take Into Custody without verification of the child’s
potential tribal affiliation. 25 USC 1912(e) forbids foster care placement without a
finding that active efforts (ie. a step beyond reasonable efforts) had been made to
prevent removal and testimony by a qualified Indian expert. Ex. 1. Further, placement
must be made close to a birthparent and with triable approval. 25 USC 1915(b). Ex. 1
This is significant especially as the child was placed up north, but the mother was left

without adequate means of transportation for a portion of the case to travel up north.
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As to termination of parental rights, the burden of proof shifts from clear and
convincing evidence to beyond a reasonable doubt and also requires the testimony of

an Indian expert. 25 USC 1912(f). Ex. 1, Copy of relevant parts of ICWA.

The Court of Appeals blatantly erred when it claimed that the proper tribe had been
served, and that the trial court had ensured that Petitioner had complied with the Indian

Child Welfare Act, to wit:

The record in this case shows that petitioner complied with ICWA by sending notice
to the appropriate tribe and received an acknowledgment from the tribe that the
notice was received.T here is ample evidence that the tribe had actual notice of the
proceeding. There is no substantiation for respondent’s position. COA Opinion, p.

The Court of Appeals got the facts wrong by 180 degrees. The record was not ample,
but devoid of notice to the appropriate tribe. Actually after the preliminary hearing, not
one hearing officer even mentioned a specific tribe, but talked about notifying ICWA,
which is not an agency. Actually, there was no substantiation of DHS’s position.

Given the lack of notice to the Chippewa tribe, Saginaw band, from the inception
of the case until the end in violation of MCR 3.921(C), this matter should be remanded
immediately. Given that the Indian Child Welfare Act changes every aspect from pre-
removal services offered (requires active efforts, a step beyond reasonable efforts) to
the burden of proof for termination, which changes to beyond a reasonable doubt and
requires the testimony of an tribal social work effort, this matter should not proceed until
the critical issue of the child’s American Indian status is fully investigated. The Court of
Appeals had no authority to conclude that the Appellant had waived the issue of
American Indian heritage. It is the duty of the petitioner to comply with notice on behalf
of the child.
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ARGUMENT Ii
THE TRIAL COURT ERRED BY FINDING THAT CLEAR AND CONVINCING
EVIDENCE HAD BEEN PRESENTED TO FIND THAT STATUTORY GROUNDS
EXISTED SUFFICIENT TO TERMINATE THE APPELLANT’'S PARENTAL RIGHTS.
Standard of Review: Termination of parental right cases are reviewed by a clearly
erroneous standard. MCR 3.977 (J); In re Sours, Minors, 459 Mich 624,633; 593
NwW2d 520(1999). The trial court’s finding is clearly erroneous when, despite evidence
to support that finding, the reviewing court has been firmly and definitely convinced that
a mistake has been made. In re JK, 468 Mich 202, 209-210; 661 NW2d 216 (203); In re
Miller, 433 Mich 331,337; 445 NW2d 161(1989). Once at ieast one statutory ground for
termination has been established by clear and convincing evidence, the trial court may
terminate parental rights if the trial court finds that termination in the chiid’s best
interests. MCL 712A.19b(5). Questions of law are reviewed de novo on appeal. Jones
v. Slick, 619 NW2d 73(2000). The Court reviews unpreserved constitutional challenges
for plain error affecting substantial rights. People v. Carines, 460 Mich 750, 763-764,
597 Nw2d 130 (1999).
Issue Preservation: The defense attorney continually argued against termination of
Appellant’s parental rights at the adjudicative phase.

This case is amazing for the snowball effect that a poor investigation done by
Children’s Protective Services can have. Reading over the preliminary hearing
transcript, one is dumbfounded as to how little evidence and how investigation is
necessary to remove a child. Even the Referee at the preliminary hearing mentioned
that the allegations were not overwhelming {Tr. 5-22-11, pp. 20-21}. The child had briefly

been in a guardianship in another county; the judge in that county had terminated it
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and returned Jeremiah to the mother. {Tr. 5-22-08, p. 17-18}. The child was accidentally
burned, and mother took him to Hurley Hospital. Someone called in a referral stating the

child needed to return, but the CPS worker had not even verified the medical

information when she filed a petition. {5-22-08, p. pp. 12-13}.Hence the alleged medical
neglect was not even substantiated prior to removal.

The evidence during the adjudicative phase of the supplemental petition was
ridiculously repetitive, yet manifestly underwhelming similar to the evidence presented
at the preliminary hearing. There were allegations that the mother did not have
employment that had been verified, and yet she produced & tax return showing income.
A worker was impeached at trial on the supplemental petition based on a report that she
had written for a review in which she stated mother was employed. There was continual
testimony about transportation problems, but while the agency was supplying bus
tickets to the mother to travel up north, it was obtaining federal funds to provide
transportation to the child’s home under Title IV-E as a part of the foster care

maintenance payments, under 42 USC 674(4)(A), to wit:

(A) The term “foster care maintenance paymen{s” means payments to cover the cost of (and the cost of
providing) food, clothing, shelter, daily supervision, school supplies, a child’s personal incidentals, liability
insurance with respect to a child, reasonable travel to the child’s home for visitation, and reasonable
travel for the child to remain in the school in which the child is enrolled at the time of placement. In the
case of institutional care, such term shall include the reasonable costs of administration and operation of
such institution as are necessarily required to provide the items described in the preceding sentence.

Thus, the taxpayers were subsiding a private agency with casework responsibilities, but
who acted irresponsibly, possibly fraudulently, when expending tax payer funds. Rather
than transporting the child home for visits for part of the case, the agency gave mother
bus tickets, which were not good beyond the tri-county area as admitted to by the DHS

worker at trial. {Tr. 6-10-10, p. 113}. The funds were pocketed, and the lack of
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transportation was used to justify termination of parental rights. A mistake has been
made.

The transportation issue alone show a lack of reasonable efforts made by the agency
to assist the mother in reunification. Further, as to her housing, mother always moved
to better herself. At multiple reviews, a worker would state that the physical home was
appropriate. Somehow the Appellant was blamed for the landlord’s foreclosure at one
place in a time in American history when foreclosures are rampant.

Mother had complied with a substantial portion of the case plan including
parenting classes, counseling, and obtaining a psychiatric evaluation as testified to by a
caseworker-called by the Prosecutor. {Tr.6-29-10, pp.20-22}. That caseworker, Lisa
Smith admitted that mother had benefitted from parenting classes. {Supra, pp. 18, 22}.

As to one of the other requirements- stable housing, mother had housing, but
had moved several times, all to better places. One move had been caused by a
foreclosure on her landlord. {Tr. 4-10-10, pp. 7-8}, 6-29-10, p. 43-45, 112}. The second
caseworker even admitted during trial that every time the mother’s new residence was
better than her previous one. {Tr. 6-29-10, p. 64}. Yet, the Court of Appeals blatantly and
wrongly concluded that mother did not get suitable housing throughout the case.
Review after review, the workers would report that mother had appropriate housing. {Tr.
1-5-09, p. 5, Tr. 7-02-09, p.4, Tr. 10-09-09, p. 4}. Upward mobility is a core American
principle; only an anti-parent panel could find that moving to a better place is evidence
of chronic neglect.

The same biatant anti-parental prejudice resulting in incorrect findings by the Court of

Appeals also was rampant as to employment. At one early review, the worker reported

41




mother's employment. At the first review in January 2009, the worker reported that
mother was employed. {Tr. 1-5-09, p. 5}. At the October 9, 2009, review, the worker
reported that mother was still employed. {Tr. 10-8-09, pp. 4-5-overnight visits
recommended; Tr. 4-6-10, pp.7-8}.

Mbther had employment, as the case plan mandated, although there was a continual
allegation that she did not even after she produced a tax return. When confronted at trial
with the actual documentation, the second caseworker Ms. Kalinowski finally admitted
that mother had previously shown her proof of income. {Tr. 6-29-10, pp. 65-66, pp.
119-120}. Unfortunately, that type of truth-stretching, if not outright lying, was rampant
throughout the case by the private agency workers. If a worker lies abouit
documentation of a verifiable fact, a trial court should not find any other testimony from
that same witness as persuasive especially on more nebulous issues, such as
speculation that the mother may reunite with a boyfriend.

As to the conclusion of the Court of Appeals that the mother lacked emotional
stability, the facts were anything but clear and convincing. The psychiatric evaluation
early on in the case only diagnosed the mother with an adjustment disorder. No
medication was recommended. There was no evidence of blatant mental illness or lack
of cognitive functioning or depression, etc.{Tr. 1-5-09, p. 6}. Mother complied with the
counseling. Further, the Michigan Court of Appeals folded in the best interests
testimony from the Court Clinic psychologist and confused it with the finding of statutory
grounds. No one review after review brought up any ongoing emotional problems as a
barrier to reunification. What was brought up was that the workers did not like mother’s

choice in dog breeds or her friends who were there when the child was not. Mother had
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one dog put down, and got rid of her two puppies long before the supplemental petition
was filed.
Cross-examination of the workers, who by nature are negative as their agencies profit
by keeping a child in care, demonstrated that mother’s friends were not there routinely
when the child visited. If mother was so emotionally unstable, why did Gladwin County
DHS place mother’s younger sister in her care during the course of the case? {Tr.
1-05-09, p.10}. If mother lacked emotional stability, why then did the trial court allow
DHS discretion to unsupervised visits even after the permanency planning hearing? {Tr
4-8-10, p. 19-20}. Prior to a year after removal, the caseworker reported mother had
complied with the case plan. {Tr. 7-02-09, p. 4}.

The mother substantially complied with the case plan, which is strong evidence of
fitness as the Michigan Supreme Court held in In re JK, supra at 215.:

This Court has held that a parent’s failure to comply with the
parent-agency agreement is evidence of a parent’s failure to
provide proper care and custody for the child. Trejo, supra at

360-363. By the same token, the parent’s compliance with the
parent-agency agreement is evidence of her ability to provide

proper care and custody.”

Very little social work was done to assist the mother to reunify with her son, and yet she
was compliant with most of the case plan. Clear and convincing evidence was not
presented to justify a finding under any of the statutory grounds alleged, MCL 712A.
19b(3)(c)(i), (g), and (j). It is one thing for the defense to lose because of the facts; it is

another for the Court of Appeals to ignore the facts to justify a win for the state.
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ARGUMENT Il

THE COURT OF APPEALS AND TRIAL COURT ERRED IN FINDING THAT THE IT
WAS IN THE CHILD’S BEST INTERESTS TO TERMINATE THE APPELLANT’S

PARENTAL RIGHTS.

Even witnesses for the prosecution admitted that the mother had a bond with her son.
That bond remained while mother had unsupervised visits with him during the course of
| the case. When she did not have unsupervised visits at her home, both the foster parent
and the agency did nothing to encourage that bond. Even when the mother was
hospitalized with pancreatitis and called the agency about missing her visits, she did not
always get a return call. {Tr. 6-10-10, p. 27}. The foster mother, who was a great aunt to
the child and clearly the mother felt her hatred, helped sabotage the relationship. The
workers would swallow the foster mother's versions of the child’s behavior. During the
best interest phase, the worker Ms. Kalinowski, having given a recitation of problematic
behaviors of the child and blamed those behaviors on the mother, admitted that she did
not seek any psychological help for the child. {Tr. 6-10-10, pp. 61-62}.. Either the child
did not really have the behaviors alleged, or the child should not be left in the care of the
State of Michigan with such uncaring and incompetent workers.

The testimony of the Court Clinic Clinician Katherine Conti was highly speculative. {Tr.
10-25-10, pp. 15-16}. She had never bothered to observe the mother with the child {Tr
1025-10, p. 34} and had not bothered to verify if DHS had approved the homes in
which mother had lived. {Supra, pp. 25-26}. Further, she believed the untrue version
that mother had not provided documentation of employment even though mother clearly
had done so. {Supra, pp. 27-28}. What happens in these evaluations is that the Court

Clinician calls the DHS worker and usually blindly accepts the DHS version of events as
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true, even if proven to be otherwise at the adjudicative phase. Ms. Conti even admitted

that her financial concerns were based on what DHS had said, not on what the mother

had said. {Supra, p. 29}

Ms. Conti admitted that with aggressive care, the mother’s symptoms of depression,
could be overcome. {Supra p. 32-33}. No one through the course of the case ever
informed the mother that her ten sessions of counseling could have been augmented,

nor were there any referrals to additional counseling. Yet, the mother is now punished

by having her rights terminated.

Perhaps the worst portion of the best interests phase was the Court’s allowing a
comparison between the foster home and the birthmother’s home in violation of
Michigan law. {Tr. 11-1-10, p. 6, 129}. In re JK, the Michigan Supreme Court frowned

upon that practice of comparing homes in child protective proceedings, to wit:

“Several of the trial court’s written findings of fact on remand
suggest that it may have been influenced by the relative advantages
of the adoptive home compared to the mother’s home. We remind the
family-division judges of what we said nearly fifty years ago:

“It is totally inappropriate to weigh the advantages of a
foster home against the home of the natural and legal parents.
Their fitness as parents and question of neglect of their
children must be measured by statutory standards .without
reference to any particular alternative home which may be
offered to the [child].” [Fritts v Krugh,354 Mich 97, 115; 92
NW2d 604 (1958).]

We note the trial court’'s fact-finding on remand simply
because it suggests that improper comparisons between the
homes of the adoptive and natural parents may have been made
in determining whether to terminate the respondent’s parental
rights. This type of comparison may explain why the
respondent’s parental rights were terminated despite what we
believe is the lack of c¢lear and convincing evidence in
support of that termination. In re JK, supra at 216.
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The same improper procedure was used both in the adjudicative and best interest
phase in the instant case. The best interests phase should have been about the mother
and her son, not about the speculation by a clinician who had never met the child, and
the wish by DHS to wash their hands of the matter by leaving the child with an aunt.
CONCLUSION AND RELIEF REQUESTED

The blatant disregard of the Indian Child Welfare Act of 1978, DHS policies toward
investigation, and the callow attitude of all involved is reprehensible and must be
rectified. What good does it do the child welfare system to have the wonderful SCAO
publication regarding the Indian Child Welfare Act of 1978,4 supra, if no one including a
trial court even attempts to follow it? Even if the child turns out not to be American
Indian, termination of mother’s parental rights was not justifiable. She substantially
complied with the case plan and could take care of her child.

Appellant requests that this Court accept this Application for Leave and the
following:
1) That the order terminating parental rights be reversed,;
2) That the case be re-manded immediately to the trial court with an order that the trial
court and the Michigan Department of Human Services comply completely with the

Indian Child Welfare Act, 25 USC 1901 et seq. and all related Michigan statutes and

court rules as to Indian children;

4

3) That this Court stay any efforts o place the child for adoption.

4 | have cited the most current versicn, but early versions existed during the course of this case.
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Respectfully submitted,

d / j / g

Karen Gullberg Cook’P26141
Attorney for Appellant
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STATE OF MICHIGAN

COURT OF APPEALS

UNPUBLISHED
August 11, 2011

In the Matter of J. L. GORDON, Minor., No. 301592
Qakland Circuit Court

Family Division
LC No. 2008-746988-NA

Before: CAVANAGH, P.J., and WILDER and OWENS, JJ.

PER CURIAM.

Respondent appeals as of right from the trial court order terminating her parental rights to
the minor child under MCL 712A.19b(3)(c)(9), (g), and (j). We atffirm.

Before terminating a respondent’s parental rights, the trial court must find that at least
one of the statutory grounds under MCL 712A.19b(3) has been established by clear and
convincing evidence. In re Mason, 486 Mich 142, 152; 782 NW2d 747 (2010). The trial court
must order termination of parental rights if it finds that a statutory ground is proven and that
termination is in the child’s best interests. MCL 712A.19b(5). This Court reviews the trial
court’s determinations for clear error. MCR 3.977(K)}; Ir re Rood, 483 Mich 73, 90-91, 126 n 1,
763 NW2d 587 (2009). To warrant reversal, the trial court’s decisions must be more than maybe
or probably wrong. In re Williams, 286 Mich App 253, 271; 779 NW2d 286 (2009).

The trial court did not clearly err in finding that MCL 712A.196(3)(c)(?), (g), and (j) were
established by clear and convincing evidence. The conditions that led to adjudication included
respondent’s unsuitable housing, financial instability, and emotional instability. Respondent had
more than two years to provide a suitable home environment, achieve financial and emotional
stability, and establish or maintain a parental bond with her son. There was sufficient evidence
that petitioner provided respondent with reasonable services to facilitate reunifying the family.
Offered services included psychological evaluations, psychiatric evaluation, individual and
domestic violence counseling, parenting classes, parenting time, and transportation assistance.

The trial court properly concluded that respondent had not substantially complied with
and benefited from her case treatment plan. Specifically, respondent failed to (1) maintain
stable, suitable housing, (2) maintain regular, legal, and verifiable employment, (3) consistently
attend court-ordered parenting time, and (4) establish or maintain a parental bond with the child.
Failure to comply with a court-ordered case service plan is indicative of neglect. In re Trejo, 462
Mich 341, 360-361 n 16; 612 NW2d 407 (2000). A parent must benefit from services in order to
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provide a safe, nurturing home for the child. 7r re JL, 483 Mich 300, 330-331; 770 NW2d 853
(2009).

Respondent failed to address the issues that led to adjudication. The trial court heard
persuasive testimony from the case worker and the clinical psychologist that, despite support
services, respondent’s behaviors, particularly her poor judgment and decision making, remained
unchanged.  Additionally, the lawyer-guardian ad litem recommended termination of
respondent’s parental rights and told the court that she observed many instances where it seemed
the child was not respondent’s primary focus and interest. Other people and interests
misdirected respondent’s time, money, and attention away from the child, placing him at risk.
There was ample evidence that respondent did not show any insight into what was important for
the child. Rather than taking responsibility for problems, respondent blamed someone else.
These proofs satisfied all three statutory grounds for termination.

Respondent argues that there was insufficient evidence to warrant termination of her
parental rights. Respondent contends that she provided verification of her employment by
producing a tax return showing her income. This assertion is not supported by the court record.
During several of the dispositional review hearings and the termination hearing, petitioner raised
the issue that it had not received written documentation of respondent’s income. The case
worker testified that, despite numerous requests, respondent had not provided any written
verification of her employment with her boyfriend’s family. Respondent testified that she was
paid by personal check and had a bank account. Respondent provided extensive testimony of all
the times that she had purportedly provided petitioner with a copy of her tax returns. Respondent
claimed that she did not give a copy of any payment checks or her bank accounts because
petitioner never asked for them. Respondent’s financial stability was clearly a pivotal issue in
this case. A person of at least average intelligence, as respondent was clinically tested to be,
would understand that employment could be verified by providing copies of personal checks and
bank account statements or even a letter from the employer. Respondent asserts that actual
documentation was provided at the termination hearing. However, that document was merely a
self-report of income by respondent for food stamp eligibility, not a verification of income by a
third party.! The lack of any such readily accessible documentation in the court record undercuts-
respondent’s credibility, The trial court reasonably concluded that such documentation did not
exist because respondent was not gainfully employed and, thus, remained financially unstable.

Respondent argues that she had complied with the treatment plan by obtaining suitable
and stable housing. Respondent admitted that she had moved at least four times within the past
year, explaining that each move was to a better place, except for one which was because of a
foreclosure on the landlord. There was ample evidence that respondent’s housing was unsuitable
for a child. At the time of removal, respondent was living with a known gang member in a
condemned house without electricity and water. The court had ordered that other people and
several pit bull dogs seen in the home were not to be present when the child was visiting.
However, there was credible evidence, including the case worker’s testimony and the lawyer-

! Respondent did not move to have this document admitted into evidence.
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guardian ad litem’s statements, that the dogs and other people were present, including
respondent’s boyfriend who had a pending charge for attempted murder and respondent’s mother
who had an extensive protective services history.- Respondent failed to grasp the risks that
aggressive dogs and people with criminal and protective services histories posed on the child’s
safety and welfare. In the months leading up to the termination hearing, respondent lived in a
dwelling that was infested with raccoons and subsequently condemned. Respondent admitted
that she postponed weekly visits because she did not have enough food in the house. At the time
of the termination hcaring, respondent’s newly acquired residence lacked the basic necessities
for a child. Respondent claimed that the child’s belongings were at the previous residence but
that she did not have a way of moving them to the new home. The court noted that she had
found a way to move her own belongings. The clinical psychologist opined that respondent’s
pattern of selecting inappropriate housing would likely continue if the child were returned to her
care. There was sufficient evidence to support the trial court’s finding that respondent had not
obtained and maintained suitable housing as required in her treatment plan.

Respondent also contends that reasonable efforts to reunify her with the child were not
made. It is well established that petitioner must make reasonable efforts to rectify conditions, to
reunify families, and to avoid termination of parental rights. See MCL 712A.18f; MCL
T12A.19(7); In re Terry, 240 Mich App 14, 25-26; 610 NW2d 563 (2000). Respondent claims
that she was not provided with adequate transportation for parenting time. It was undisputed that
the foster parent initially transported the child to respondent’s home for weekly visits. In early
2010, visitation was changed from unsupervised in respondent’s home to supervised visitation at
petitioner’s Flint office. Respondent acknowledged at the termination hearing that the case
worker offered respondent the needed bus passes if she came to the agency. The trial court also
noted that respondent was able to find transportation to go to Cedar Point and travel to Detroit to
get a dog yet claimed she could not get transportation to petitioner’s office. Respondent also
argues that petitioner failed to provide respondent with more aggressive treatment for depression,
pointing to the clinical psychologist’s testimony that respondent would benefit from additional
treatment. However, the psychologist also stated that respondent’s depression symptoms were
not severe at the inception of the case when the psychological evaluation occurred, respondent
had already received counseling, and she was taking antidepressants. The trial court properly
concluded, during seven dispositional review hearings and at the termination hearing, that
petitioner made reasonable efforts to reunify respondent with her child.

Respondent next argues that the trial court erred when it ruled that termination of her
parental rights was in the minor child’s best interests and improperly relied on highly speculative
testimony. See MCL 712A.19b(5). This Court reviews the trial court’s determination regarding
the child’s best interests for clear error. MCR 3.977(K); In re Trejo, 462 Mich at 356-357. A
trial court may consider evidence on the whole record in making its best interest determination.

Id.

The trial court record establishes that termination of respondent’s parental rights was
clearly in the child’s best interests. Respondent’s inability to provide her child with the basic
needs of food, clothing, suitable housing, and medical care led to the adjudication. Respondent’s
behaviors and circumstances, despite reunification services over two years, remained unchanged.
Respondent was still incapable of providing the child with a safe and stable home because of her

limited income and continued poor parental judgment.
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Respondent claims that the foster parent, respondent’s aunt, hated respondent and helped
sabotage respondent’s relationship with the child. This argument is groundless. At the time of
the child’s removal, respondent’s relationship with the child was tenuous at best. Respondent
acknowledged that the foster parent was very cooperative in trying to improve the relationship
between respondent and the child, who had spent nearly all of his first year in the foster parent’s
care. After removal, the child remained in foster care for more than two years, and respondent’s
contact with him consisted of weekly visits, averaging five to six hours, and a brief time when
overnight visitation was permitted. However, in January 2010, respondent began to miss visits
or request shorter weekly visits, and she did not maintain consistent telephone contact with the
child. Further, the child exhibited troubling behavior shortly after the overnight visitations with
respondent began, including fits of rage and urinating and defecating on his toys and around the
house despite being toilet trained. These behaviors nearly ceased when the child was no longer
in contact with respondent and reemerged when contact with respondent resumed. The court
reasonably concluded that the child’s distressing behavior was linked to his contact with
respondent. The clinical psychologist who evaluated respondent before the best interest hearing
concluded that the child and respondent were not bonded and that termination of her parental
rights was in the child’s best interests and would give him needed permanency. The trial court,
weighing the evidence on the whole record and considering the credibility of the witnesses, did
not clearly err in finding that it was in the child’s best interests to terminate respondent’s parental
rights.
Respondent asserts that the trial court erred in comparing the foster home to respondent’s
home in violation of Michigan law. Once a statutory ground for termination is established, a
court may consider the advantages of an alternative home for the child in evaluating the child’s
best interests. /i re Foster, 285 Mich App 630, 634-635; 776 NW2d 415 (2009). Nothing in the
lower court record suggests that the trial court inappropriately weighed the advantages of the
foster home against respondent’s home when determining whether the statutory grounds for
termination had been satisfied. The trial court properly considered the foster parent’s testimony

when adjudicating the child’s best interests.

Respondent argues that the trial court erred when it failed to address respondent’s
claimed Native American heritage pursuant to the Indian Child Welfare Act of 1978 (ICWA), 25
USC 1901 et seq. Issues regarding the interpretation and application of ICWA present questions
of law that this Court reviews de novo. In re Fried, 266 Mich App 535, 538; 702 NW2d 192
(2005). Respondent did not object to the manner in which the ICWA notice was given or to the
insufficiency of documentation in the lower court record until this appeal. This Court has
previously held that substantial compliance with the notice requirements of the ICWA is
sufficient where the trial court record established that the appropriate tribes received actual
notice, and that no tribe came forward to intervene in the proceedings. In re TM (After Remand),
245 Mich App 181, 190-191; 628 NW2d 570 (2001). The record in this case shows that
petitioner complied with ICWA by sending notice to the appropriate tribe and received an
acknowledgment from the tribe that the notice was received. There is ample evidence that the
tribe had actual notice of the proceeding. There is no substantiation for respondent’s position
that the trial court did not adequately adhere to ICWA. Given respondent’s own statement in
court that she received a response that she and her son were not eligible for tribal membership,
the trial court was relieved from embarking on further ICWA tribal notification efforts.
Therefore, respondent has failed to show any error requiring remand for further inquiry or

reversal.
4.




Affirmed.

/s/ Mark J. Cavanagh
/s/ Kurtis T. Wilder
/s/ Donald S, Owens
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Court address 1200 N. Telegraph Road, Pontiac, M| 48341 :
: JUDGE LISA GORCYCA
‘ IN THE MATTER CF GORDON,JEREM
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1. In the matter of Jeremiah Leeramond GORDON;y -4 nj1 U7
(name(s), alias(es), DOB)  05-09-07
2. Date of hearing: November 1, 2010 Judge/Referse: LISA GORCYCA, P473882
Y. I Bar no.
3. Removal date: May 21, 2008 " (Specify o GALN ehifdHdRiSEnt )

Date .
4. An adjudication was held and the child(ren) was/were found to come within the jurisdiction of the court.

5. A petition to terminate parental rights has been filed and notice of hearing on the petition was given as required by law.

8. Specific findings of fact and law regarding this proceeding have been made on the record or by separate written opinion of the court.

THE COURT FINDS:

7. [Xla. Reasonable efforts were made to preserve and unify the family to make it possible for the child(ren) to safely return to the
child(ren)'s heme. Those efforts were unsuccessful.
[Tb. Reasonable efforts were not made to preserve and unify the family because it was previously determined in a prior court order
to be detrimental to the child(ren)’s health and safety.
[TJc. Reasonable efforts were not required to preserve and reunify the family as determined in a prior court order. (This requires a
permanency planning hearing within 28 days.)

[18. The child(ren) isfare indian as defined in MCR 3.002(5).

[ ]a. Active efforts have not been made.
[]b. Active efforts have been made to provide remedial services and rehabilitative programs designed to prevent the breakup

of the Indian family. These efforts have proved unsuccessful and there is evidence beyond a reasonable doubt, including
qualified expert witness testimony, that continued custody of the chiid(ren) by the parent(s) or Indian custodian will fikely
resultin serious emotional or physical damage to the child(ren).

[c. Active efforts have been made to provide remedial services and rehabilitative programs designed to prevent the breakup
of the Indian family. These efforts have proved successful and there is not evidence beyond a reasonable doubt, including
qualified expert witness testimony, that continued custody of the child(ren) by the parent(s} or Indian custodian will likely

result in serious emotional or physical damage to the child(ren).

9. There is clear and convincing evidence that a statutory basis exists for terminating the parental rights of

Courtney Hinkle, mother » parent(s) of the child{ren).

Name(s) of parent(s)

10. Termination of parental rights X is [ 1is not in the best interests of the child(ren).

(SEE SECOND PAGE)

NOTE: If a chiid remains in foster care and parental rights are terminated in accordance with MCL 712A.19a(2), a permanency planning
hearing must be held within 28 days. If proper notice has already been given, the permanency planning hearing can be conducted
immediately following the termination hearing. This is especially useful in obtaining a uniform date for future permanency planning
hearings when parental rights have been terminated to more than one child and the removal dates of the children are different. Uss

form JC 76.

USE NOTE: Do not use this form when terminating parental rigHts aﬁé}‘release pur.su‘ant‘t\'o the adoption code.

Do not write below this fine — For court use onfy'
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Approved: ©SAO R , . J JIS CODE: TRP
. STATE OF JICHIGAN ' ‘ CASE NO. 08-746988-NA
8™ JUDICIAL CIRUCUIT — FAMILY DIVISION ORDER FOLLOWING HEARING TO PETITION NO.
OAKLAND COUNTY TERMINATE PARENTAL RIGHTS, PAGE 2

ORDER 1 OF 1

Court address 1200 N. Telegraph Road, Pontiac, M| 48341 Court telephone no. (248) 858-0112

1. In the matter of Jeremiah Leeramond GORDON

IT IS ORDERED:

P<]11. The parental rights of Courtney Hinkle, mother
Name(s) of parent(s)

are terminated, and additional efforts for reunification of the child(ren) with the parent(s) shall not be made.

XI12. [la. The child(ren) is/are continued in the temporary custody of this court and remain in placement with the Department of
Human Services for care and supervision.

[XIb. The chiid{ren) is/are committed to the Department of Muman Services for permanency planning, supervision, care, and
placement under MCL400.203,

[[113. The Director of the Michigan Department of Human Services is appointed special guardian to receive any benefits now due
or to become due the child{ren) from the government of the United States.

2]14. Other: {Inciude reimbursement provisions as required by MCL 712A.18[2), attach separate sheet.)
The Lawyer Guardian Ad Litem shall comply with the Order of Appointment and MC 712A.17d

Child support [_] shall [1 shall not be continued.
Court finds it is in the best interest of the child to terminate the parental rights of the child's mother, Courtney Hinkle. -

Court finds that child has no legal father.

15. The court reserves the right to enforce payments of reimbursement that have accrued up to and including the date of this order.

is denied.

[ 116. The supplemental petition to terminate the parental rights of - -
Name(s) of parent(s}

17. A review hearing [ ] permanency planning hearing  will be held 11-22-10 @ 8:30 a.m. before Judge Gorcyca
Date

Recommended by:

o \S
a Judge LISA(GjRCYCA, P47882 \@j

JC 63 (3/10) ORDER FOLLOWING HEARING TO TERMINATE PARENTAL RIGHTS, PAGE 2

Referee signature
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Identifying an «ndian Child or Indian Tri. _; Notification
Requirements
MCR 3.802(A), MCR 3,905, MICR 3.920, MCCR 3.921,
MICR 5.109, MCR 5.402(E)(3)

To ensure compliance with the [CWA, state courfs must determine: (1) whether the child
appearing before the court is an “Indian child” (2) if so, to which tribe the child belongs
and (3) if the child is eligible for membership in multiple tribes, which tribe the ICWA

designates as “the Indian child’s tribe.”

1. Is the Child an “Indian Child” for Purposes of the JICWA?

ICWA §1903(4) defines an “Indian child” as someone who is (1) under the age of 18 and
unmarried, and either (a) a member of a federally recognized Indian tribe, or (b) the
biological child of a member of an Indian tribe and eligible for membership in any

federally-recognized Indian tribe. B

The best way to identify an “Indian child” and determine the tribal affiliation is to confact
the tribe and inquire. The tribe’s determination of membership or eligibility for
membership is conclusive.

Ask the DHS Caseworker About a Child’s [ICWA Status

MCR 3.935(B)(5) and MCR 3.965(B)(2) requires courts to “inquire if the child or either
parent is a member of any American Indian fribe or band.”” If so, the coust “must

determine the identity of the child’s tribe.”

If a court has assigned a DIIS caseworker to the case, that caseworker will have access {0
this information.@aseworkers_must determine _at the outset whether a child is an “Indian
child” for purposes of the ICWA. DHS poLICY Mstructs caseworkers to work with tribes
to meet this requirement. SCAO reconumends that courts verify specific steps taken by
the DHS caseworker to_delermime the child’s American Indian status. This will

Significantly reduce the risk of discovering the child’s Indian heritage at an advanced

stage in the proceedings, thereby causing significant delays and wasting court time.

If No DHS Caseworker bas Been Assigned fo the Case

Not all state court child welfare matters will involve DHS caseworkers. For example,
filing a petition for a limited or full guardianship will not automatically cause DHS to

become involved. See MCR 5.404(A).

12 The court in fn re Fried, 266 Mich App 535 (2005), held that the ICWA does not apply if the Indian
child’s tribe is not federalty recognized.

2]
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ICWA, 25 U.8.C. §§ 1901 et seq. (2000)
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CHAPTER 21.—INDIAN CHILD WELFARE

Sec

i9n0i. Congressicnal findings

: 1802. Conzressional desclaration of policy.

i 1903 Definitions.

' SITRCHAPTER —CHILD CUSTODY PROCERDINGS
1911, tndian tribe jurisdiction over Indian chilad

custody proceedings
{a) Exclusive jurisdiction.
{b) Transfer of procesdings; declinabion
by sribal court.
(o) State court proceedings; intervention
Full faith and credii to public acts,
records, and judicial procesdings of
Indian kribes.




wn
bt
ex]
o<
i

==

=)

2 Peading court proceadings

{2 Motice; fime for ocominencemeni of
proceedings; addibicwal bime for
preparaticn

(b} Appeintment of counsel

{y BExaminabion of reports or obher doca-
ments

(1) Remedial services and rehabilitative
programs; preventive measures.

(2} Faster carse placement orders; evi-
dence; determination ¢f damasgs 4o
child.

(3 Parentel rights termination orders;
evidance, determinabion of damazs
$o child

Parenibal rights; volunfary termination

{a) Copseni; record, certification maf-
ters; invalid consents

{5y Fogter cars placement; withdrawal of
consent.

(o) Voluntary termination of parental
righis or adoptive placement; with-
drawal of consend; refurn of cos
tody,

(d) Collaberal atback; vacation of dscrae
and reture of eustody; Hinitations.

Pesition to cowrt of competent jurisdiction to
Invalidate action upon showing of ceriain
vipiations.

Placernznt of Indian children

{2} Adophive placemeants,; preferences.

(b} Fosber care or preadoptive placs-
menis; criteria; praferences,

() Tribad resolation for different order of
preferznce; personal praferencs con-
sidered: anonymity in application of
praierances

{d) Social and cuitural shandards applica-
ble.

{a} Record of placemant; availability.

Return of custody

(a) Patition: best interests of child

(b} Removal from foster oars
placement procedurs.

Tribal affiliation Information and other infor-
mation for protactioz of rights from bribal
relationship: application of subjaset of adop-
bive placsment; disclosare by court.

Reassamption of jurisdiction over child cus-
touly procaedings.

(a) Petition; suitable plan; aspproval by
Secretary.

{o) Criteria applicable to coasideration
hy Secretary; partial retrocession.

(¢} Approval of petition; publication in
Ferderal Register; notice; reassump-
tion period; correction of causes for
disapproval.

id) Pending achipus or procsedings unai-
focketd

AgTreernents between States and Indian bribes

{z) Subjech coverags

th) Revocation, nobice;
ceedings unaffected

Improper removal of child from custody; dac-
Hnation of jurisdickion; forthwith rafuwn of
child; dapger excephion.

Higher 3tate or Federal standard appiicable
to protect rights of parent or Indlan custo-
dian of Indian child.

FEmergency ramoval or plagsment of child:
terminaiion; appropriate action.

1528 Eiffective dabe.

SUBCHAPTER II—INDIAN CHILH AMD FAMILY

PROGREAMS

Grants for on or nearr reservabion programs

and child welfare codes
(2) Stateinent of purposs: scope of pro-
grams.

fpdic)

1913

1514

1915

1316
homa;

1917,

1818

1819,
actions o1 pro-

1920,

1921

1922,

1931

Fago 088

(h) Non-Feaders] mabehing funds for ralat.
ed Social Serurity or other Federal
finapcial assistance programs; as-
sistanee for such programs unaf-
fected; State licensing or approvai
for qgualification 1or assistence
nnder faderally assisted program.

Oranbs for off-reservation prograins for addi-

1932
tional services.
1833. Funds for on and off ressrvation progralns
(a) Appropriated fonds for similar pro-
grams of Department of Health and
Human Services; appropriation in
advance for payvraents,
(b} Apprepriation authorization wndar
gackhion 13 of this title.
1534, HTadian’ dafinad for cavtain purposes,

SUBCHAPTEER IH—RECORDEERPING,
INFORMATION AVAILABILITY, AND TIMETABLES
Iniormation avallubility to and disclosure by

Secretary
{a) CUopy of final decrase or order; obher
teformation; anonymisy affidavig;
sxampbion from Freedom of Infor-
mation Aok
(b} Disclosure of informalbion for snroll-
ment of Indian child in tribe or for
determination of member righits ar
henefits: certification of antitlse
ment o enrollment
1552 Bulsas and regulations
SUBCHAPTER IV_MISCELLANEQUS PROVISIONS

Lioeally convenient day schools

1851

1961

(&) Sense of Congrass.

{b) Report o Congress; contents, aie.
1862 Conpies to Bhates. '
1963 Severability.

GHAPTE_-E’, REFERRED TO I UTHER BECTIONS

This chapter iz referred bo in ssciions B4ih, 130677,
1653, 1727 of this tikle; $itls 42 sections 5333, 574, 1896b

§ 1801, Congressional findings

Recognizing ths special relsbtionship betwean
the Uniked States and the Indian tribes and
their members and the Faderal responsibility to
Indian psople, the Congress finds—

(1y that clanse 3, ssciion B, articie T of the
United States Constitubion provides that ““The
Congress shall have Power * * ¥ To resalabe
Commerce % * % with Indian tribes!” and,
through this and other constituiional aobhor-
ity, Congress bas plenary power over I[ndian
affairs;

(2) that Uongress, through statutes, treaties,
and Ghe general course of dealing with Indian
tribes, has assumed the responaibility for the
protection ahd preservabion of Tndian &ribes
and their respurces;

(3) that there is 1o resource thaf is more
wital to the continued existence and integrity
of Indian tribes than their children and thas
the United Stabtes has a direch inberest, as
trustee, in profecting Indian children who are
members nf or are eligible for membership in
an Indian tribs;

{(4) that ar alarmingly high pernentags of In-
dian families ars broken up by the removal,
often unwarranted, of btheir children from
them by noniribal public and privabe agencies

t80 in original. Probably should be capiialized
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and that an alavmingly | 3y pereshihage of
such children ars placed L. son-Indian fuster

and adopiive homes and institutions, and

t5) that the States, szercising their recog-
nized jurisdiction over Indian cohild custody
proceedings through administrasive and judi-
cial bodies, havs often failed Lo recognize the
esssntial tribal relations of Indian people and
the cultural and sccial standards prevailing in
Indian communifies and familias,

(Puhb. L. 95608, §2, Mov. 8, 1978, 92 Stat. 3069
SEORT TiTLE

Section 1 of Pub L 956068 provided: “"That this Ach

{enacting this chapter] may be cited as the ‘Indian
Child Welfare Act of 137877

§15802, Congressional declaration of policy

Tha Congress hereby deciares that it is ths
policy of this Nafion bo proiect the besi inper-
ests of Indlan ehildren and to promote the sta-
bility and security of Indian tribes and families
Iry the establishment of minimum Federal
standards for the removal of Indian children
from their families and the placement of such
children in foster or adoptive hornes which will
reflect the wnigus valuss of Indian culture, and
by providing for assistanca to Indian sribes in
the operation of child and jamily service pro-
grams.

(Fub. L. D5-808, §3, Mov. 8, 1973, 92 S5at. 3069

£1803, Definitions
For ths purposas of this chapter,
may be specifically provided otherwize, the
barrm—
(1) **child custody procesading’ shall mmean
and Incinde—

{i) “foster care placemen®t’’ which shsall
meatt ahy action removing an Indian child
frern 158 parent or Indisn custodian for tem-
porary placement in a foster home op insti-
tution or btha home of & guardian or con-
servalor where the parsné or Indian custo-
dian cannot havs the child raturned upon de-
mand, bunt where parental rights have not
been berminated;

(i) “sermination of parentsal rights* which
shall mean any acbion resulting in ths ber-
mination of the parent-caild relationship;

(iil) “preadopbive placement” which shall
mesan the temporary placemesnt of an Indian
child in a foster hoine or insbtitution affer
the termination of parsuntal rights, but pricr
to or in lien of adoptive placemant; and

{iv) *adoptive placement” which shall
mean the permanant placemesent of an Indian
child for adoptian, including any acticon re-
aulbting in a final decree of adoption.

sEcent as

Such term or terms shall not include & place-
manh based upon an ach which, if committed
by an adult, wounld be desemed 5 crime or upon
an award, in a divorce proceeding, of castody
to one of the parents.

{(Z) “extendsd family member’’ shall e a3 de-
fined by the law or custom of ths Indian
chiid’s trite or, in tha sbsencs of such law or

grandparent, any ~anecle, broths .
brother-in-law o1 ster-in-law, niece or nsph-
ow, first or sscond cousin, or stenparent:

(8) “Indian’™ means any person who is a
member of an Indian tribe, or who is an Alas-
ka Mative and a member of a Regional Cor-
porabion as defined in 1506 of $itls 43:

i4) “‘Indian child’ means any nnmarrisd per-
son wlho is ander age eizghteen and is either (a)
a, member of an Indian tribe or (b) is eligible
for membership in an Indian tribs and iz the
hiological child of a meember of an Indian
tribs;

(8 “Indizn child's tribe” msans (a) ths In-
dian $ribe in which an Indian child i3 & mem-
ber cr eligible for membership or (b), in tha
case of an Indian child who is a member of or
eligible for membership in mors than ons
tribe, the Indian tribe with which the Indian
child has the more significant conkacks;

(6 “‘Indian custodian” means any Indian
parson who has legal custody of an Indian
child under tribal law or custom or under
State law or to whom temporary physical
care, cusbody, and control has been trangfarred
by the parent of such child;

(73 “Indian organpizabion” means any group,
association, partnership, corporaiion, or other
Iagal entity owned or controiled by Indians, or
a rnajority of whose membears are Indians;

(8) “Indizn tribe’” msans any Indian tribke,
band, nation, or obher organized group or com-
manity of Indians recognized as eligible for
the services provided to Indians by ths HBeo-
retary becauss of their shatusg as Indians, in-
ciuding any Alaska Native village as definad
in segtion 1602(c) of title 43;

(9} “parent’” means gny biological parent or
parants of an Indian child or any Indian person
wno has lawfully adopted an Indian child, in-
cluding adoptions nnder tribal law or custom
it does nob include the unwed father whers pa-
ternity has not been acknowledged or estab-
lished;

(10} “'reservabion” means Indian country as
defined in section 1151 of title 18 and any
lands, not covered nunder such section, title to
which is eibher held by the United S8tates in
trust for ths henefit of any Indizn tribe or in-
dividual or held by any Indian tribe or individ-
ual subject to a4 restriction by the United
States against allenation;

{11}y “Becrstary’ means the Secrstary of the
Interior; and

(12} “fribal court” means a courb with juris-
dictior over child custody proceedings and
which is either a Court of Indian Cffenses, a
court established and operated under the code
or custom of an Indian tribe, or any cther ad-
ministrative body of & tribe which is vested
with suthority over child custody proceedings.

{Pub, I, 95608, §4, MNov, 8, 1878, 93 Stat. 306%.)

SECTION REFERRED T0 I¥ OTHER SBCTIONS

This section is referred to in secbions 1727, 32402, 3653,
i

)

4302 of this title; kitle 12 seckion 4702; fitle 26 section

ausbors, shall be & person whe has reached the
i58.

age of eightesn and who iz the Indian ohild's
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SUBCHA PTER T--LHILD CUSTODY
PREOCEEDINGS

$1811. Indian fribe jurisdiction over Indian child
custody procsadings
(2} Bxclusive juriadiction
An Indisn tribe shall have jurisdichtion exclu-
sive a3 to any State over any child custody pro-
cesding invoeiving an Indian child who resgides or
ig domiciled within the reservabion of such
tribe, azcept where such jurisdiction is other-
wise vested in the State by existing Federal law.
Whers an Indian child is a ward of a btribal court,
the Indian tribe shall refain exclusive jurisdic-
tion, notwithatanding the residence or dormdcile
of the child.
{b) Transfer of proceedings; declination by {ribal
ponrd
In any Stats court proceeding for the fosier
care placamsant of, or terminpation of parental
rights to, an Indian child not domiciled or resid-
ing within tha reservafion of the Indiarn child’s
tribe, the court, in the absenocs of good cause o
the contrary, shall transfer such procesding 6o
the juriadichion of the &ribs, abssnt objection by
aither parsnt, apon the pefition of sishar parent
or tha Indian custodian or the Indian chiid's
tribe: Provided, Thatb such transfer shall be sub-
jeet to declination by the tribal court of such
tribe.
(g} Btate court proceedings; intervention
In any Stabs court procesding for the foster
care placement of, or bermination of parsutal
rights to, an Tndian child, the Indlan custodian
3f Ghs child and the Indian child's tribe shall
havs a right to intervans at any point in the
procesding.
{(d} Full faith and eredit to public acts, records,
aud judicial procesdings of Indian tribes
The United Stabes, every Stats, every terri-
tory or possession of bhe United Shates, and
every Indian tribe shall give full faith and credis
to the public achs, racords, and judicial proceed-
ings of any Indian tribe applicabla fo Indian
child custody procesdings o bthe sarne extent
thab such enbities give full faith and credit to
the public sets, records, and judicial preocsedings
of any other antity.
{Pub. L. 95608, sitla I, §101, Nov. 8, 1878, 92 Btat.
30713
SEmeTToN REFERRED TC ¥ OTHER SEOTIONS
This seciion is referrved o in sechions 1514, 1918, 1923
of this bitle.

§1812, Peuding sourt proceedings

(a3 MNutice; time for commencement of procsed-
ings; additicnal Hme for prepazation
In any inveluntary proceeding in a State
court, where the court knows or has rsasop to
Enow bhayan Indian child s involved, the party
seekink the foster cars placsiment of, or fermi-
naftion of parental rights to, an indian child
shall notify the parent or Indian custodian and
the Indian child’s tribe, by registered mail with
raturn receipt requested, of the pending procsed-
ings and of their right of intervention. If the

3
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ocabion of ths parent or Indian cus-
tha tribe cannnt ba deberminad, such
notice shall be glven Lo the Secretary in like
manner, who shall have fifteen days after ra-
ceipt to provide ths reguisite notics bto the par-
ant or Indian custodisar and the tribe. Mo fosber
care placement or Germiaabion of parsantal
rights proceeding shall be held until at Isast ten
days afsar receipt of notice by the parent or In-
dian custedian and the Eribe or the Secretary:
Provided, That tha parsnt or Indian custodian or
the tribe shall, upon rsguasht, be graniad uop so
twanty additional days to prepare for such pro-
ceading.
(b} Appointment of counsel
In any ass in which the court deiermines
indigency, the parent or Indian custodian shall
have the right o court-appoinked counsel in any
removal, placemenst, or terminabion proceading
“The court may, in its discration, appoint coun-
gel for tha child upon = finding that such ap-
pointmment iz in the best intersst of the child
Whare Stabte law makes no provision for ap-
pointmsnt of counsel iz such prodeedings, ths
court shall prompily notify the Setrsbary upon
appointment of counsel, and the Segrstary, upon
cerbification of the presiding judge, shall pay
rezgonabie fess and sxpenses outb of funds which
may be apopropriabed pursuant to section 13 of
this tibla.
{e) Examination of raports or other documenis
Each parby to a foster care placement or ter-
minabion of parenfal rights progeading under
Btate law lnvolving an Indian child shall havs
the right Lo examine all reporis or othsr docu-
ments {ilad with fhe court apon which any deci-
sion with respect o such acbion may be basaed
(d) Remedial services and rebabilitative pro-
g¥rams,; preveﬁtive measures
Any party secking fo effect a foster care
placement of, or termination of parental rights
6o, an Indian child ondar Bfate law shall sabisfy
the court thab active efforis have bsen mads to
provide remngdial services and refabilifative pro-
grarms designad to pravent the breakup of the In-
dian family and that these sfforts have proved
unsuccassiul. .
(2} Foster care placement ovders; evidence; de-
termination of damage fto child

No foster care placement may be ordsred in

such proceeding in the absence of a debermina-~
tion, supported by eolear and convincing evi-
dence, including bestimony of guslified expert
ﬂud%ﬁ% that the continucgga@ﬁme
child ¥ the parend or Indian custodian is likely
to result in serious emefional or physical dam-
age to the child,
(D) Parental righfs termduation orders; evidencs;
determination of damage to child
No termination of parental rights may be or-
dersd in such procesding in the absence of a de-
termination, snpported by evidsnce beyond a
reasonable doubs, inclading testimony of guali-
fied szper:t wiinesses, thab bhe conbinued cus-
tody of the child by the parsnt or Indlan custo-
dian is likely to result in seriouns emotional or
physical damagzs 66 the child.
(Pub. L. 95608, title I, §10%, Nov. 8, 1978, 62 Stat.
30713
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§1913. Pavenial righis; voluntary termination
(a) Consent; recovd; certificaiion matiers; invalid
consents

Where any parent or Indian castodian volun-
tarily consents to a foster care placeraent or &0

termination of parental rights. such consént
shall not be valid anlass execntad in writing and
recerded before a judge of a court of compatent
jurisdiction and accompanied by the presiding
jndge’s certificate that the ferms and consa-
yunences of ths consant were fully explainad in
detail and were fully undsarsiood by the parent
or Indian custodian, The court shail also certify
that either the parent or Indiar custodisn fully
understood the explanation in English or that it
was interpreted into a languags thai the parent
or Indian custodian undsrstood. Any consend
given prior to, or within ten days after, birth of
the Indian child shall not be valid.

{b} Foster care placement; withdrawal of consent

Any parent or Indian cusiodian may withdraw
consenb to a fostar cars placement under State
law at any time and, upon such withdrawal, the
child shall he returnad to the parent or Indian
custedian,

{2} Voluntary termination of parsuial righis oy
adoplive placement; withdrawal of consemi;
return of custody

In any volunfary proceeding for Stermination
of parental righta to, or adoptive placement of,
an Indian child, the consant of the parsnt may
be withdrawn for any reascn ab any btime prior
to the eniry of a final decrse of terminstion or
adoption, as the case may be, and the child shall
be returmed o the parent.

{d) Collateral attack; vacation of deevee and ve:
furn of cusiody; Hmitations

After the sntry of a final decree of adoption of
an Indian child in any State court, the parent
may withdraw consenb thereto upon the grounds
that congent was obialned Ehrough fraud or du-
ress and may petition the court to vacabe such
decree, Upon a finding that such consent was ob-
sained through fraud or doress, the court shall
vacate such decres and retarn the child to the
parent. No adoption wiich has been effective for
&t leash two years may be Invalidated under the
provizions of this subsection unless ctherwiss
permitiad ander Stabe law.

(Pub. L. B5-808, title I, §103, Nov. 8, 1578, 02 Stat.

3072.)

SECTION REFERRED TO I OTHER SECTIONS

This section is referrad 50 In section 1934 of this &itla.

§1914, Peiilion to court of competent jurisdiciion
to imvalidate action upon showing of certain
viclations

Any Indian child who is the subject of any ac-
tion for foster cars placemant or tarmination of
parental rights nnder 3iate law, any parent or

Indian custodian from whose custody such child

was removed, and the Indian child’s tribe may

patition any court of competent juriadiction to

giyis

invalidate suck '\r;{f “upon & showing that such
action violated an srovision of sections 1811,
1812, and 1913 of this sitis.

(Pub. L. 85608, title I, §104, Nov. §, 1973, 82 Stat.
3072

$ 1815, Piacement of Indian ehildven

{(z) Adoptive placements; prefevences
In any adoptive placement of an Indian child
under State law, & preference shall be given, in

the absence of good cause fo the contrary, to a

placement with (1) a mamber of the child’s ex-

tended family: (2) other members of $hs Indian
ehild’s tribe; or (3) other Indian farrilies.

(b) Foster cave or preadopiive placements; eri-
teria; preferences

Any child accspisd for fozier care or pre-
sdoptive placement shall be placed in the lsast

restrickive setbing which most approzimates a

family and in whichk his gpecial needs, if any,

may be met. The child shall alsc be placed with-
in reasonable prozimity to his or her home, btak-
ing into account anyv special nesds of the child.

In any foster care or preadopbive placemenst, a

praference shall be given, in the absence of good

cause to the sontrary, to a placement, with—

(1) a member of the Indian child’s extended
family;

(ii) & foster home ligensed, approved, or spae-
ified by the Indian child’s tribe;

(ii1) an Indiazn foster home licensed or ap-
provad by an sathorized non-Indian licensing
aubthority; or

{ivy an institution for children approved by
an Indian $ribe or operated by an Indian orga-
nizafion which has a program suitable to mest
the Indian child’s needs.

{e) Tribal resolution for different order of pref-
erences; porsonal preference comsidered; ano-
nymity in application of preferences

In the case of a placement under subsecéicn (a)
or (L) of this ssction, if the Tndian child’s tribe
shall establish a different order of preference by
resolubion, the agency cor court effecting the
placement shall follow sgch order so long as the
placerment is the least restrictive setting appro-
priate %o the particular needs of the child, as
provided in subsection {b) of this section. Where
appropriate, the preference of the Indian child
or parent shall be considsred: Provided, That
where a consenting parent svidences a desire for
anonymity, the court or agency ghall give
welght Go such desire in appiying the pref-
erances

{dy Secial and cultural standards applicable

The standards bto be applied in meeting the
preferenca raguirements of this section shall be
the prevalling social and cultural standards of
the Indianm commnunity in which bhe parsnt or
extended family resides or with which the par-
ent or extended family members maintain social
and cultural ties.

(e) Hecord of placerment; availability

A record of sach such placernent, ander State
law, of an Indian child shall be mainbainsd by
ths Btate in which the placement was made, evi-
dencing ths efforts t¢ comply with fthe order of




§igis { L
preference gpecified in thds sectlon Such resord
shall be made available a% any time apon bhs re-
guesh of fthe Saeretary or tbhe Indian child’s
tribe

(Pub. T.. 95608, ticle I, §105, Nov. B, 1678, 52 Stab.
asT3.)
§ 1918, Return of cusfody
{a) Petitiom; best interests of child

Notwithstanding State law to the conbrary,
whenaver a final decres of adoption of an Indian
child has been vacabed or seb aside or the adop-
tive parents wvoluntarily consgent to the bermi-
nasion of their parental rights $o the child, a bi-
ological parent or prior Imdian cusfodian may
petition for return of custedy and ths cowrt
ghall grant such petision unless thers is a show-
ing, in o procssding subjech $o the provisions of
seciion 1912 of this title, that such raturn of ons-
Lody Is not in the best interssts of the child.
(h) Removal from foster care home; placemsent

procedure

Whenevser an Indian child is ramoved from a
foster care home or inmséitution for ths purpose
of farthar foster care, preadophive, or adopbivs
placement, such plagement shall be ia accord-
ance with the provisions of thiz chapber, ezcapt
in the cage where an Indian child is bsing re-
turned to the parent or Indisn custodian from
whose cushody the child was originally removed.

{FPab. L. 95-608, title I, §108, Nov. 8, 1978, 92 Stat.
3073,y

$1817. Tribal affiliation information asd other
information for proiection of rights from
tribal relationship; application of subject of
adoptive placement; disclosure by court
Upon application by an Indian individual who
has reached the age of eightesn and who was tha
subject of an adoptive placement, the court
which entared the [inal decree shall inform such
individual of the tribal affiliation, if any, of the
individual’s biologisal parsnts and provide such
pther informaticn as may De necessary (0 pro-
tect any rights flowing from the individual's
tribal relationship.
(Pub. L. 05-608, title I, §107, Nov. 8, 1878, 32 Stat.
378.)
§1218. Reassumption of jurisdiction over child
custody proceedings
{a) Petition; suitable plan; approval by Secrefary
Any Indian tribe which became subject to
Stabe jurisdiction pursuant to the provisions of
the Act of Angust 15, 1853 (87 Stab. 588}, as
armendsd by title IV of the Act of April 11, 1968
{82 Stat. 73, 78), or pursuant to any obhar Fed-
aral law, may rezsswmne jurisdiction over chiid
custody procsedings. Before any [ndian tribe
may reassume jurisdiction over Indian child cns-
tody procsedings, such tribe shall present o the
Seersfary for approval a petition %o reassume
such jurisdiction which includes a sulfable plan
to exercise such jurisdiction
(b} Criteria applicable o consideration by Sec-
retary; partial vefiocession
{1) In considering the petition and feasibility
of tha plan of a tribe under subsection (a} of bhis

TTTLE 25
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consider, among

the shary may
(i} whather or not the btribe maintaing a

rismbership roil or alternakbive provision for

clearly identifying the persons whoe will be af-
fanted by the reassumption of jurisdiction by
the tribs;

(ii) the size of the reservation or former res-
aryation arsa which will be affscted by ret-
rocession and reassumption of jurisdiction by
the tribs;

(iii) the populakion bass of the tribe, or dis-
tribution of the populstion in bormogensous
somrunities or geographic areas; and

{iv) the feasibility of the plan in casses of
multitribal occupation of & single ressrvation
or geographic area.

{2y In those cases where the Secrelary deter-
minss that the jurisdictiomnal provisions of sec-
tion 1913{a) of this title are not feasible, he is
authaorized to accept partial rstrogassion which
will enmable tribes to exercise referral jurisdic-
tion as provided in section 191i(by of this bitle,
or, wnere appropriate, will allow them 56 exer-
cize sxplusive jurisdiction as provided in section
1911(a} of bhis title over limibed comununity or
geographic areas withous regard for the reserva-
tion stabtus of the area affscied.

(c) Approval of petitiog; publication in Federal
Begister; noiice; reassumption period; coz-
rectlon of causes for disapproval

T the Secrefary approves any pstition under
gubsaction (a) of shis section, the Secrsiary
shail publish notice of such approval in ths Fad-
eral Ragister and shall notify the affected State
or States of such approval. The Indian tribe con-
carned shail reasswne jurisdiction sixty days
after publicafion in the Fadseral Register of no-
tice of approval. If the Secrsiary disapproves
any petition undsr subsection (a) of this sechion,
the Secretary shall provids such technical as-
sistance a3 may be necessary to enable the tribe
to correch any deficiency which the Secretary
identified as & cause for disapproval.

{d) Pending sctions or proceedings unaffecfed

Agsumphion of jurisdiction wadar this section
shall not affect any action or procesding over
whick a court has already assamead jurisdichon,
excepb a8 may be provided pursuant to any
agresment uander section 1919 of this #itle.

(Pub. L. 85-608, titls I, §108, Mov. 8, 1978, 92 Stat

30743

REFERPNCES 9 TEXT

Act of August 15, 1052, referred to in subssc. (a), is act
Aag. 15, 1983, ch. 305, 67 Staf. 638, as amended, which en-
acted seciion 1282 of Tisls 18, Urimes and Criminal Pro-
cedure, section 1360 of Tisls 28, Judiciary and Judicial
Procedurs, and provisions set out 33 notes undar sec-
tion 1360 of Title 28. For complete classificakion of this
Ach bo the Tode, see Tables

SEoTION BEFERRED TO N OTHER SECTIONS

This ssobion is referred ko o sechions 1927, 1923 of thig
Litie
31510, Agreements between States and Indian

iribes

{a) Subjeci coverags

Siates and Indian tribes are authorized 0
enier into agreernents with easch obher respect-

o/
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wildren and ju-
1, roceadin i
way provids

ipg cares and cu
risdiction over child cusd

basis and agreements which provide for concur-

rent jurisdiction between States and Indian

trihes.

(%) Reveeation; notice; actions or procsedings
unaffecied

such sgreempents may be revoked by either
party apon one nundred ang eighty days’ writ-
ten natice 4o the other party. Snch revocation
shall not affect any aciion ov proceeding Oover
which g court has already assumed jurisdiction,
anless the agreamant provides atharwise.

(Pub. L. 85608, bitle T, §109, Nov B8, 1§78, 92 BLat

3074,

SrOTION REFERASD TO B OTHER SECTIONS
"This sechion ig refsrred G0 In sections 1518, 1923 of this
ritlie.

§ 1920, Improper removal of child from custody;
declimation of jurisdiction; forthwith return
of child: danger exception

Where any petitionsr in an fndian child cus-

tody proceeding before a Stabe court has im-
properly rermoved the child from custody of the
parent or Indian custodian or has improperly Te-
tainad cushtody after a visit ov oLhar Lamporary
relinguishment of costody, the conrt shall de-
cline jurisdiction over such petition and shall
forthwith return the child to his parent or In-
dian custodian nnlass returning the child to kis
parent or custodian would subisct the child o &
substantisl and immediate danger or threat of
auch danger.

(Pun. L. 95-608, title I, §110, Nov, 8, 1678, 92 86at.

2075.)

§ 1821, Highsr State ov Federal standard applica-
Ble to protect rights of parent oxr Iindian cus-

e todian of Indian child

Tn any cases whers State or Foderal law appli-
cable to & child custody procseding ander State
or Federdal law provides a higher atandard of pro-
tection to the rights of the parsnt or Indian cus-
todian of an Indian child vhan the rights pro-
vided under this subchapter, the Htabte or Fead-
eral counrt shall apply the Biate or Trederal
standard.

Toub, T, 05608, title I, §111, Wov 8, 1375, 92 Stat.
30753

§1922. Emergency removal oxr placement of child;
termination; appropriate actlon

Mothing in this snbchapber shall be consbrued
to prevent the emergsncy rerngval of an ITndlan
child who iz a resident of or is domiciled on a
ressrvabion, bub temporarily lacabed off thea res-
ervation, from his parent or Incian custodizan or
the emergency plzcsment of such child in a fos-
ter home or instibotion, under applicable State
iaw, in order to prevent imminent physical dam-
ags or harm bte the child, The Siate authority,
official, or ageney involved shall tnsurs that the
emergency Temoval or placement perminstes
imroediasely when such removal or placement i3

1L L dgEY LT LA
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vy S~ prevenh imminent phys-
ical damags or harm the child and shail expe-
ditiously initiats a Laild cusiody proceeding
gabject to bhe provisions of this subchapfer,
tranafer the child to the jurisdiction of the ap-
propriate Indian 6ribe, Or reskors the child to
the parent or Indian cushodiam, a8 may be appro-
priate.

(Pub. L. 95-608, title I, §114, Nov. 8, 1578, 84 Stat.
3075.)

51923, Effective date

Mone of the provisions of this subchapter, B8x-
cept seckions 1911(a), 1818, and 1918 of this titls,
shall affect a proceeding undaer State law for fos-
ter care placement, bermination of parental
rights, preadopéive placement, or adoptive
placement which was initiated or completed
pricr Lo ons hundred and eighty days afier No-
vember 8, 1578, bukb shail apply to any subsegnent
proceeding in the same mabier or subssguent
proceedings affecting the eustody or placemenk
of the same child
(Pup. 1. 05603, title I, §113, Mev. 8, 1578, 92 Stat.
3075.)

SQUBCHAPTER [I—INDIAN CHILD AND
FAMILY PROGRAMS

no longer Gecass

£16381, ((rants for om oy near reservation pro-
grams and child welfare eodes

{n) Statement of purpose; scope of programs

The Secratary is authorized to maks grants {o
tndian tribss and organizations in the egtablish-
ment and operation of Indian chiid and family
seyrvice programs on OF Dsal reservabions and in
the preparation and implementation of chiid
weliare codes, The objective of avery Indian
ohild and family service program shall be to pre-
vent the breskup of Indian familiss and, in par-
ticular, to insure that the permanent removal of
an Indian child from the custody of his parenh or
fndian custodian shall be a last resort. Such
child and family service programs may include,
but are not Iimiked to—

(1} a system for licensing or otherwiss regu-
lating Indian foster and adoptive homes;

(2) the operation and meaintenance of facili-
ties for the counseling and treatment of In-
dian families snd for the temporary custody of
Indian chiidren;

(8 family assistance, including homemaksr
and home counselors, day care, afberschool
care, and employment, recreational activities,
and respite care;

{4 home improvement Drograms;

(5 tha employment of profassional and other
trained personnel to assist the tribal court in
the dispesitien of domestic relations and child
welfare matters]

{6} education and training of Indians, includ-
ing tribal court judgss and staff, in skills re-
lating to child and family assistancs and serv-
ice programs;

7y a subgidy pregram nnder which Indian
adoptive children may be provided support
comparabls $o that for which they would be el-
igible as foster children, taking into account
the appropriate Stats standards of suppert for
maintenance and medical needs; and
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Whare the court records eonl v AD aftidavit of

the biclogical parent or pare. that their idsp-

tity remaln confidantial, the conrt shall includs
such affidavis with th= other informatioco. Tne

Secretary shall insure that the confidentiality

of sueh information is maintained and anch in-

formadkbion shall not be subject to ks Freadom of

Tnformation Act (b U.8.C. 552}, a8 arpnendad,

(b) Ddsclosure of imformation for enrclliment of
Indian child in tribe or for deteymination of
miember rights or benefiis; certification of
entitlament to enrollment

Upon the request of the adopted Indial child
gver the age of eightesn, the sdoptive or foster
parents of an Indian child, or an Indian trivs,
the Sacretary shall digclose such information as
may be necessary for the enrollment of an In-
dian child in the tribe in which the child may he
eligible for enrollment or for determining a0y
rights or beneflts associated wish thatb member-
ship. Where the docnments relating to guch
child confain an affidavit from the biological
parent or parents reguesting snonymity, the

Secretary shall certify to the Indian child's

tribe, where the information warrants, that the

ehild’s parentags and other circemstances of
birth entitle the child %0 enrcllment under the
oriteria established by anch tribs.

(Pub, L. 95-608, title ML §391, Mov.
Stat, 3077.)
- §196%Z. Rules and regulations

Within one hundred and eighiy dags after Mo-
vemnber 8, 1078, the Secratary shall promulgats
such rules and regulations as may he NScessary
to carry out tha previsions of thig chapter
(Pub. 1. 95-808, title TII, §302, MNov. g, 1978, %8
Stak. 3077.3

SUBCHAPTER TV _ MISOELLANBOUS
PROVISIONS

4, 1978, 82

§1961. Loeally convenient day schools

{a) Bense of Congress

T+ is the sense of Congresd that bthe absence 0f
locally convenieny day schools may contribube
40 the breaknp of Indian families.

{b) Report to Congress; eonients, ete.

The Secretary is anthorized and directed 5
prepare, in ponsultabion with appropriate agen-
aies in the Deparfment of Health and Hunan
Services, a report on the faasibllity of providing
indian children with schools located near their
homes, and to submilb auch reporl to the Select
Commithes on Indian Affairs o0f the United
States Senate and she Comunibies 0 Interior
and Insular Affairs of the United States House ot
Repressntatives within two Fears from NovEI-
ber &, 1976, In developing Bhis report the Bet-
retary shall give particular consideration to the
provision of aducational facilities for children in
the elementary grades.

(Pub. L. 95808, vitle TV, §401, MNov B, 1878, 82
Stat. 3078; Pub. L. of 88, title V, §508(0), Oct. 17,
1979, 93 Stat. 685.)

DHANGE OF NaAME

Health and Hnmalt Servicss’ sab-

“Tiepartment of
of Haalbh, Educasion, and

stituted for ‘‘Departmment

purstant &0 sachion AO8(R} of

Walfare' in subsec (bh
segifisd te secyion 2398¢L)y ul

ogh. L. 59588 “which !
Title 20, Bduncation. |

Selech Comrmibies 04 cndian Affairs of the Senaws T
designated Commithee on Indian Affairs ol thea SeDaid
by section 26 of Sanate Reselution No. 71, Feb 25, 188
One Hundred Third Congrass.

Corpmlstee on Inserier and Insular Affairs ol the
tHonse of Represenhatives changed to Commities on
Natural Resonrces of the House of Reprasentatives 0o
Jan. 5, 1803, by House wssolntion Mo. 5, OBe& Hundred
Third Congrass. Commistes on Natural Resouroes of
House of Representatives treatad as referring to Com-
misbee on Resourcss of House of Representaiives by
section 1(z} of Pub. L. 104-14, set oukb as a note praced-
ing sacitina 21 of Tigle 2, The Congress
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5 1862. Coples to the States

Within sixty days aiter November B, 1978, the
Seoretary shall send to the Covernor, chief jus-
tice of the highest conry of appeal, and the ab-
toraey general of aach Stabe a copy of this chab-
ter, hogether with commitiee reports and an ex-
planation of the provisions of this chapber.
(Pulb. L. 95-608, title IV, 8402, MNov. &, 1973, 92
Stab. 3078.)

51963, Severability

T any provision of this chapter or the applica-
bility thereof is held invalid, the remalning pro-
wisions of &his chapter shall not be affected
thereby.
(Pub. L. 95-608, title IV, §408, Nov B, 1978, 52
Stab. 3078




