
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

_________________________________________
)

ROBERT GORDON, )
)

Plaintiff, )
)

v. ) Civil Action No. 10-1092 (HHK)
)

ERIC HOLDER, et al., )
)

Defendants. )
_________________________________________ )

REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

I.  INTRODUCTION

In the Memorandum in Support of Defendants’ Motion to Dismiss and in Opposition to

Plaintiff’s Renewed Application for a Preliminary Injunction (Dismiss Mem.) (Doc. 17), the

government demonstrated that plaintiff has failed to state a claim upon which relief can be

granted as to each cause of action asserted in his Complaint (Doc. 2).  Plaintiff has opposed

defendants’ motion to dismiss as to certain of the claims he has asserted; however, in his

opposition, plaintiff has failed to address two of his claims–his claim that the tax provisions of

the PACT Act are unconstitutionally vague and his claim that the Act is racially discriminatory.  

See Plaintiff Robert Gordon’s Combined Reply in Support of His Renewed Application for a

Preliminary Injunction and Opposition to Defendants’ Motion to Dismiss (Opp. Mem.) (Doc.

25). Because defendants have shown that those two claims are without merit, see Dismiss Mem.

at 22-26, and plaintiff has not attempted to refute that showing, those claims should be dismissed

without any further consideration by the court.  As to the remaining claims, nothing presented by

plaintiff in his opposition diminishes the strength of defendants’ showing that plaintiff has failed

Case 1:10-cv-01092-RCL   Document 28    Filed 07/12/11   Page 1 of 15



to state basis for the court to grant him any relief.  Therefore, as we further explain below, this

case should be dismissed in its entirety.1

II.  ARGUMENT

A.  The PACT Act’s Mailing Ban Does Not Violate the Fifth Amendment

Plaintiff at first concedes that in order to satisfy the equal protection and due process

components of the Fifth Amendment, the PACT Act’s mailing ban need only pass the rational

basis test.  Then, however, plaintiff urges this court to apply a heightened standard in this case,

citing Romer v. Evans, 517 U.S. 620, 633 (1996), based on the “absence of precedent” for the

legislation and the “[d]iscrimination[] of an unusual character” that plaintiff alleges the mailing

ban represents.  The fallacy of plaintiff’s argument is threefold.  

First, Romer did not impose anything more than the rational basis test in finding that the

provisions challenged in that case contravened the equal protection clause.  The Court stated,

without qualification, that “we will uphold the legislative classification so long as it bears a

rational relation to some legitimate end.”  Id. at 631.  What the court found lacking was “any

identifiable legitimate purpose or discrete objective” to which the classification could be related. 

Id. at 635.  Second, the discrimination that was said to be of an “unusual character” was that the

challenged provision singled out only homosexuals for disparate treatment.  Here, while plaintiff

is a member of the Seneca Nation, the mailing ban applies to all remote sellers of tobacco

  In addition to showing that plaintiff has failed to state a claim as to any of his causes of1

action, defendants’ previously argued that plaintiff was without standing to assert his claim that
the tax provisions of the PACT Act “commandeer” the states to implement a federally mandated
tax scheme in violation of the Tenth Amendment.  See Dismiss Mem. at 27-28.  In light of the
Supreme Court’s intervening decision in Bond v. United States, 131 S.Ct. 2355, No. 09-1227,
2011 WL 2369334 (June 16, 2011), it appears that plaintiff does have standing to assert his Tenth
Amendment claim.  Defendants, therefore, withdraw their challenge to plaintiff’s standing.

2
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products, not just to Native Americans.  Third, far from there being an “absence of precedent” for

the legislation as in Romer, there is ample precedent for Congress banning all sorts of items from

the mails.  See Dismiss Mem. at 8.  Plaintiff’s attempt to distinguish the ban on the mailing of

tobacco products from other bans because tobacco products are “lawful in all 50 states and [are]

not dangerous to mail carriers or the mail” is simply plaintiff’s invention for which he cites

nothing.  In fact, as we have already shown, Congress has banned numerous products that, in the

narrow sense plaintiff uses the term, are not “dangerous” to mail carriers or the mail.  Opp. 

Mem. at 7.

Plaintiff’s substantive attack on the rationality of the mailing ban is centered on what he

claims the government views as its central purpose, to “prevent the interstate flow of ‘untaxed’

cigarettes.”  Id.  Plaintiff attempts to ascribe to the government the argument that this is the “one

reason” for the mailing ban, id.; but the government made no such argument and, far more

importantly, the Congress articulated many more reasons than tax considerations for the mailing

ban. Among those reasons are the prevention of sales of cigarettes to children, the prevention of

terrorist activities funded by remote sales of cigarettes, and the elimination of unfair competition

by remote sellers with brick and mortar sellers.  See 15 U.S.C. § 375 Note, Findings 2, 3, 4, 5, 6.

Plaintiff extrapolates from his baseless construct, i.e., that all of the reasons articulated by

Congress for the PACT Act boil down to tax collection, that the mailing ban is an irrational

means to that end.  Plaintiff concedes that the “ban no doubt would be rationally related to tax

enforcement” if it were “the only provision in the PACT Act.”  Opp. Mem. At 8.   However, the2

  The concession that the mailing ban would be constitutional if it were the only means2

employed by Congress to prevent the interstate distribution of untaxed cigarettes is surprising
inasmuch as plaintiff also claims that “[t]he real purpose of the mailing ban was not to increase

3
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ban becomes unreasonable, according to plaintiff, because “a separate provision of the Act

expressly requires delivery sellers to pay all applicable taxes in the jurisdiction of delivery.”  Id. 

It is remarkable how disingenuous this argument becomes when it is recognized that plaintiff is

also challenging as unconstitutional the very “separate provision of the Act” that he claims makes

the mailing ban unnecessary and, therefore, irrational.  Thus, plaintiff is in effect arguing, “The

mailing ban is unconstitutional because of the existence of the mandatory tax payment provisions

of the Act which, by the way, are also unconstitutional and cannot be enforced.”

But even if the sole purpose of the mailing ban were to assure that untaxed cigarettes

could not be sold by delivery sellers such as plaintiff, and even if plaintiff were not seeking to

overturn the tax provisions of the Act, the existence of the tax provisions would in no way make

the mailing ban irrational.  Congress can reasonably address one problem with multiple remedies

without rendering any of them constitutionally deficient. See, e.g., Vance v. Bradley, 440 U.S. 93,

108 (1979) (Even if the chosen remedy “is to some extent both underinclusive and overinclusive,

and hence the line drawn by Congress imperfect, it is nevertheless the rule that in a case like this

‘perfection is by no means required.’”) (quoting Phillips Chem. Co. v. Dumas Sch. Dist., 361

U.S. 376, 385 (1960)).  The rational basis test is a “paradigm of judicial restraint;” it is not “a

license for courts to judge the wisdom, fairness, or logic of legislative choices.”  FCC v. Beach

Commc’ns, Inc., 508 U.S. 307, 313-314 (1993).

tax collections or to protect children ... but rather to reward the lobbying efforts of the tobacco
industry.”  Renewed Application for a Preliminary Injunction (Application) (Doc. 16) at 21.

4
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B.  The PACT Act’s Tax Provisions Satisfy Due Process

In attacking the PACT Act’s tax provisions as violative of the minimum contacts

requirement of due process, plaintiff persists in the fiction that the government’s due

process/minimum contacts position “has already been rejected by the D.C. Circuit in this very

case.”  Opp. Mem. at 13.  In support of his proposition, plaintiff quotes the D.C. Circuit panel’s

statement that “Quill’s analytical approach is instructive.”  Id. (quoting Gordon v. Holder, 632

F.3d 722, 726 (D.C. Cir. 2011)) (emphasis added).

Plaintiff does not explain how a statement that the approach to the question of minimum

contacts  taken by the Supreme Court in Quill Corp. v. North Dakota, 504 U.S. 298 (1992) is

“instructive” constitutes a decision on that issue in this case.  Perhaps that is because the panel

itself was at pains to make clear that it was deciding nothing about the merits of this case: “[W]e

must remand the case so the district court can address each of the factors.”  Gordon, 632 F.3d at

725.  The “factors” to which the panel referred are the factors to be weighed when a preliminary

injunction is sought, including, of course, the likelihood of success on the merits.  Id. at 724. 

Obviously, in remanding the question of likelihood of success on the merits, the panel did not

rule on, much less reject, the government’s position on the merits of the due process claim.  In

fact, qualifying it’s statement that the Quill approach to due process/minimum contacts is

“instructive,” the panel recognized that “Quill did not deal with excise taxes” and that “there

remains an open question whether a national authorization of disparate state levies on e-

commerce renders concerns about presence and burden obsolete.”  Id. at 726 (emphasis added).

In proffering an answer to the “open question” identified by the panel, the government did

not contend, and does not contend, “that there can be no Due Process violation when Congress

5
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authorizes state levies based on minimum contacts.”  Id. at 725.  The government in fact agrees

with the panel’s understanding that “the Due Process and Commerce Clause aspects of

[plaintiff’s] claims ... are analytically distinct and should not be treated as if they were

synonymous.”  Id.  So that there can be no doubt about the government’s position on due

process/minimum contacts in connection with the tax provisions of the PACT Act, we reiterate

that position below.

 Plaintiff’s entire due process argument hinges on a false premise: that the PACT Act

subjects internet cigarette sellers to the regulatory and taxing jurisdiction of foreign states.  But if

the statute did not do that, and it does not, there would be no reason to ask whether remote

sellers, like plaintiff, have sufficient “minimum contacts” with the states into which they sell

their products.  In this context, the minimum contacts inquiry is at bottom a question of the

power to regulate.  See, e.g., Quill, 504 U.S. at 312 (“Thus, at the most general level, the due

process nexus analysis requires that we ask whether an individual’s connections with a State are

substantial enough to legitimate the State’s exercise of power over him.”).

 The fundamental problem for plaintiff is that the Supreme Court has repeatedly and

explicitly rejected the suggestion that Congress subjects interstate businesses to the independent

authority of the states when it requires them to comply with the laws of the places where they do

business.   In James Clark Distilling Co. v. Western Maryland Railway Co., 242 U.S. 311,

324-26 (1917), the Court expressly rejected the argument that the Webb-Kenyon Act, which

prohibited the shipment of alcoholic beverages into a state when it was “intended to be used in

violation of the law of the state,” represents an unconstitutional “delegation to the states.”  The

Court stated that this argument “rests upon a mere misconception.”  Id. at 326.  While it was

6
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“true the regulation which the Webb-Kenyon Act contains permits state prohibitions to apply to

movements of liquor from one state into another,” nevertheless, “the will which causes the

prohibitions to be applicable is that of Congress, since the application of state prohibitions would

cease the instant the act of Congress ceased to apply.”  Id. (emphasis added).  Likewise, in

Kentucky Whip & Collar Co. v. Illinois Central Railroad Co., 299 U.S. 334, 343 (1937), the

Supreme Court rejected a due process challenge to a federal statute that makes it unlawful to ship

prisoner-made goods into states where the “goods are intended to be received, possessed, sold, or

used in violation of its laws.” The Court explained: “The Congress has formulated its own policy

and established its own rule.  The fact that it has adopted its rule in order to aid the enforcement

of valid state laws affords no ground for constitutional objection.”  Id. at 352.  A three-judge

panel of this Court, in an opinion affirmed by the Supreme Court, similarly rejected the argument

that the Jenkins Act (the PACT Act’s predecessor ) violates due process because its reporting

requirement “forces a resident of one state to submit to the jurisdiction of a second state.” 

Consumer Mail Order Ass’n of Am. v. McGrath, 94 F. Supp. 705, 712 (D.D.C. 1950), aff’d, 340

U.S. 925 (1951).  Rather, the court held, “it is the power of Congress, not of any state, which

requires the information to be submitted.”  Id. (emphasis added).  

So too here.  Congress has established its own national policy concerning remote cigarette

sales.  Under that federal policy, sellers must abide by a whole host of laws that govern the sale

of this highly-regulated product, including stamping laws, seller registration laws, tax laws, laws

prohibiting delivery sales, laws implementing the landmark Master Settlement Agreement, and

laws restricting sales to minors.  Should Congress repeal the PACT Act, delivery sellers would

be required to comply with these myriad laws only to the extent that due process would allow a

7
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foreign state, unilaterally, to impose such requirements on them.  But in light of the PACT Act,

the requirement for plaintiff to abide by these laws is a federal one, and not a state one. 

Consequently, there is no cognizable “minimum contacts” problem viz-a-viz state power to

regulate cigarette sales.  And plaintiff has not even attempted to allege that he lacks the

“minimum contacts” with the United States necessary for Congress to regulate his interstate

cigarette transactions.

If plaintiff were correct regarding the application of a minimum contacts requirement to

the PACT Act, then, by extension, a whole host of federal statutes regulating a range of

transactions would equally offend the Due Process clause.  The PACT Act no more subjects

delivery sellers to state tobacco regulations than 18 U.S.C. §§ 842(c) and 922(b)(2) subject

interstate gun and explosive dealers to state gun and explosives laws, or 21 U.S.C. § 831(b)

subjects online pharmacies to state licensing and drug dispensing laws, or 7 U.S.C. §§ 1571 and

1573 subject farmers who ship agricultural seeds to state seed laws, or 31 U.S.C. § 5362(10)(A)

subjects online gambling web sites to state gaming laws.  Nor has plaintiff explained how the

PACT Act is any different than the Contraband Cigarette Trafficking Act, to which he is subject

but which he does not challenge.  That Act similarly requires compliance with state cigarette

stamping laws by criminalizing the possession or sale of more than 10,000 cigarettes “which bear

no evidence of the payment of applicable State or local cigarette taxes in the State or locality

where such cigarettes are found,” if required by the state or local government.  18 U.S.C. §§

2341(2), 2342(a).  In short, there is nothing novel about the PACT Act’s requirement that

interstate businesses comply with the laws of the places where they sell their goods.

8
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Indeed, if there is anything unprecedented about this case (and its companion Red Earth

LLC v. United States, 728 F. Supp. 2d 238, 258, appeal docketed, No. 10-3191 (2d Cir. Aug. 24,

2010)), it is plaintiff’s constitutional theory.  It is hard to imagine that innumerable businesses

have complied for decades with these sort of federal level-the-playing-field requirements without

ever raising what plaintiff believes to be an obvious constitutional challenge.  Likewise, it is

inconceivable that no criminal defendant prosecuted under one of these statutes has ever thought

to raise what would be a dispositive due process argument in his defense.  The most logical

reason for the dearth of precedent on this point is that minimum contacts with foreign states are

simply irrelevant when considering a federal requirement like the one at issue here.

Plaintiffs simply ignores these due process arguments, which were raised in the

government’s motion to dismiss.  He offers no basis on which the PACT Act may be deemed

unconstitutional without calling into question every other federal statute that similarly

incorporates state laws.  And he dismisses James Clark and Kentucky Whip as “ancient” cases

that did not deal with taxation (Opp. Mem. at 14), without even acknowledging that those cases

squarely undermine the central premise of his due process argument, the claim that the PACT

Act subjects him to the authority of foreign states.  Nor does he explain why the purported

distinction between state taxation and other forms of regulation would matter from a due process

perspective.  Quill Corp., which he cites for that proposition – and which in fact rejected a due

process challenge to a state taxing law – provides no answer.  In his concurrence in that case,

Justice Scalia expressly observed that “it is difficult to discern any principled basis for

distinguishing between jurisdiction to regulate and jurisdiction to tax.”  Quill, 504 U.S. at 319

(Scalia, J., concurring).  Plaintiff has not identified one.

9
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Neither has plaintiff provided any principled basis on which this court could sustain

plaintiff’s case insofar as it is a facial challenge to the PACT Act’s provisions requiring

compliance with state tobacco laws.  In response to the government’s argument that plaintiff had

failed to support his facial challenge (Dismiss Mem. at 14 n.7), he asserts that “the government

offers no evidence to contradict the record here that Mr. Gordon lacks minimum contacts with

other states.”  Opp. Mem. at 18.  But that stands the law as to facial constitutional challenges on

its head.

“A facial challenge to a legislative Act is, of course, the most difficult challenge to mount

successfully, since the challenger must establish that no set of circumstances exists under which

the Act would be valid.”  United States v. Salerno, 481 U.S. 739, 745 (1987) (emphasis added). 

The most that plaintiff is able to say is that “in many (if not all) states Mr. Gordon has no

minimum contacts that could support taxing jurisdiction under Quill’s three part test.”  Opp.

Mem. at 18.   Even if plaintiff may not have minimum contactswith many states, that in no way

establishes that he lacks minimum contacts with every state, much less that no delivery seller has

such contacts.  That is what plaintiff must establish, not what the government must disprove, in

order for this court to uphold a facial challenge to the Act.  Plaintiff has not so much as alleged

any facts that would satisfy that burden.

C.  The PACT Act Does Not Commandeer State Laws

In claiming that the PACT Act commandeers state laws, plaintiff indulges yet another

fiction, that the Act requires the states to alter their statutory requirements relating to tobacco

products and/or their actions with respect to those requirements.  It is only remote sellers,

however, who must alter their behavior to comply with the PACT Act, not the states.  Plaintiff

10
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simply does not want to comply with the Act’s requirements, apparently even those requirements

that he does not challenge.

In the government’s opening memorandum, we noted that, although plaintiff asserts that

he is operating as a “legal seller[] of tobacco products,” Application at 17, he did not suggest

either that he was complying with the Jenkins Act’s registration and reporting requirements,

which pre-date the PACT Act’s amendment of Jenkins and which remain in full force, or that he

has registered with the Attorney General as required by the PACT Act.  See Dismiss Mem. at 31-

32.  We also noted that plaintiff admitted shipping his products into states where it is illegal to

make delivery sales directly to consumers.  See id. at 11 n.5, 31; Errata (Doc. 18).  Plaintiff’s

only response regarding compliance with the Jenkins Act is that “the government has

traditionally declined to apply the Jenkins Act to reservation Indians,” Opp. Mem. at 23 n.13, not

that he is free from that Act’s requirements or that he his complied with them.   In fact, the

government has applied the Jenkins Act to reservation Indians, including members of the Seneca

Nation, even prior to enactment of the PACT Act.  See, e.g., United States v. 1,920,000

Cigarettes, No.  02-CV-437A, 2003 WL 21730528 at *1-2 (W.D.N.Y. Mar. 31, 2003).  

Moreover, the PACT Act obviates any suggestion that the Jenkins Act state reporting and

registration requirements do not apply to reservation Indians.  The PACT Act expressly provides: 

“Nothing in this Act or the amendments made by this Act shall prohibit, limit, or restrict

enforcement by the Attorney General of the United States of this Act or an amendment made by

this Act within Indian country.”  Pub.L. 111-154, § 5(d), Mar. 31, 2010, 124 Stat. 1087

(emphasis added).  One of the amendments made by the PACT Act was to make any knowing

violation of the Jenkins Act a felony, whereas violations had previously been misdemeanors.  Id.

11
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§ 3(a)(1).  Because failure to comply with the state registration and reporting requirements of the

Jenkins Act are violations of that Act, 21 U.S.C. § 376(a)(1), (2), and an amendment made by the

PACT Act makes those violations felonies, and because that amendment applies within Indian

country, plaintiff is required to register with and report to the states into which he sells tobacco

products or face felony prosecution.

And plaintiff offers no response at all to the question of his registering with the Attorney

General as required by the PACT Act, 15 U.S.C. § 376(a)(1), though he has not challenged that

provision and he has continued his delivery sales to states outside of New York ever since the

Act became effective.  See, e.g., Application at 32.    Nor does he explain how these apparent3

shipments to consumers in New York and Ohio, which would be in violation those states’ bans

on delivery sales, see N.Y. Pub. Health Law § 1399-ll; Ohio Rev. Code Ann. § 2927.023,

comport with the unenjoined provision of the PACT Act that expressly preserves such laws, 15

U.S.C. § 376a(e)(5)(C).  Plaintiff has had his chance to tell the court whether he has complied or

is complying with the numerous requirements of the Jenkins Act and the PACT Act that have not

been enjoined.  His refusal to do so can be taken as an admission that he has not complied and is

not complying.

It is this apparent reluctance to comply with federal regulation of his remote sales of

tobacco products that is plaintiff’s real concern here, and not any commandeering of state

authority.  And well it should be.  Under the PACT Act the states remain fully autonomous in

their determinations of how to regulate tobacco sales to their residents.  It is plaintiff’s behavior

  As with the state registration and reporting requirements, and for the same reason, the3

PACT Act requirement of registration with the Attorney General applies fully to plaintiff without
regard to his status as a reservation Indian.

12
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that must change.  For instance, the states choose whether and how much to tax sales of tobacco

products, and the PACT Act simply requires remote sellers to ensure that those taxes are paid to

the states that impose them.  See, e.g., 15 U.S.C. § 376a(d)(1)(A).  In fact, in virtually every state

where he sells his products, all plaintiff need do to comply with state tax law is to purchase pre-

stamped cigarettes from a licensed wholesaler; it is that wholesaler, not the retailer, who is

generally responsible for the purchase of tax stamps.  See, e.g., Dep’t of Taxation & Fin. of N.Y.

v. Milhelm Attea & Bros., Inc., 512 U.S. 61, 64 (1994) (describing New York state excise tax

regime).   The states need do nothing different with respect to their tobacco tax laws; they will4

simply receive the taxes that they have elected to impose.

The fallacy of plaintiff’s commandeering argument is typified by his discussion of 15

U.S.C. § 376a(a)(3) which provides that “each delivery seller shall comply with ... all state, local,

tribal, and other laws generally applicable to sale of cigarettes or smokeless tobacco as if the

delivery sales occurred entirely within the specific state.”  Focusing on the phrase “as if the

delivery sales occurred entirely within the specific state,” plaintiff argues that “Congress has now

ordered states to pretend that interstate sales occur entirely within a state” and “to create a new

tax-collection mechanism for those remote sellers.”  Opp. Mem. At 21.  But the statute does not

 Only three states currently do not use tax stamps for cigarettes: North Carolina, South4

Carolina, and North Dakota.  Richard Carver, State Weighs Reintroduction of Tax Stamps for
Cigarettes, Winston-Salem Journal, Feb. 2, 2010, http://www2.journalnow.com/content/2010/
feb/02/state-weighs-reintroduction-of-tax-stamps-for-ciga/ (visited July 8, 2011).  Plaintiff has
provided no data about his sales to these (or any other) jurisdictions, but it is reasonable to
assume that demand for online, untaxed cigarettes is not as strong in these states, which have
among the lowest cigarette excise tax rates in the nation.  See http://www.tobacco
freekids.org/research/factsheets/pdf/0097.pdf (South Carolina, North Carolina, and North Dakota
rank 42, 45, and 46, respectively, among highest excise tax rates).  In any event, if customers in
these states choose to order cigarettes from plaintiff, and he chooses to fulfill those orders, he can
comply with state taxation laws in the same manner as his brick-and-mortar competitors there.

13
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tell the state to pretend anything or to create any new tax collection mechanism.  Rather, it

assures the states that any taxes that would be paid to the states with respect to face-to-face sales

are paid in connection with delivery sales.  It does that by imposing a new federal

requirement–not a state requirement–that no delivery seller may make a sale “unless, in advance

of the sale ... any cigarette or smokeless tobacco excise tax that is imposed by the State in which

the cigarettes or smokeless tobacco are to be delivered has been paid to the State.”  15 U.S.C. §

376a(d)(1)(A).

Plaintiff complains that the states are commandeered because they “have not traditionally

imposed the excise taxes on sellers in interstate transactions.”  Opp Mem. at 21.  Of course they

have not, because under the commerce clause holdings of Quill, 504 U.S. at 311-12, and Nat’l

Bellas Hess, Inc. v. Dept. of Revenue of Ill., 386 U.S. 753 (1967), it would be an unconstitutional

burden on interstate commerce for the states to impose such a tax.  No such commerce clause

problem exists where, as here, Congress authorizes the tax. Quill, 504 U.S. at 318.

Finally, while plaintiff’s commandeering claim is no claim at all, his characterization of

the PACT Act’s state tax provisions as a “federally-mandated tax-collection regime” (Opp. Mem.

at 21) is dispositive of his due process claim regarding those provisions.  By that

characterization, plaintiff has effectively conceded what the government has argued from the

first.  The state tax provisions of the PACT Act are indeed a “federally-mandated tax-collection

regime” imposed by the Congress upon delivery sellers like plaintiff.  That is why it would be

inapposite to impose on the PACT Act the due process/minimum contacts analysis that would

govern if a state attempted unilaterally to tax out-of-state delivery sellers, rather than the analysis

proffered by the government.

14
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III.  CONCLUSION

Congress enacted the PACT Act in order to protect the public health, especially the health

of potential underage users of tobacco products, to remedy the loss of billions of dollars in

revenue to the states and the federal government, to prevent the diversion of tobacco revenues for

terrorist and other illegal activities, and to alleviate unfair competition against face-to-face sellers

of tobacco products.  Among other remedies for those serious, in some instances dire, problems,

Congress chose to ban the use of the U.S. mail for remote delivery of tobacco products and to

impose as federal requirements on delivery sellers the state enacted requirements with which all

other tobacco product sellers must comply.  The choices Congress made comport fully with the

Constitution; and, therefore, this court should dismiss this case for failure to state any claim upon

which relief can be granted.

Respectfully submitted,
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